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No. A-01-868: Rowland v. Rowland. Affirmed. Hannon, 
Judge, and Irwin, Chief Judge, and Moore, Judge. 

No. A-01-877: Jouvenat v. Zegers. Affirmed. Inbody, Judge, 
and Irwin, Chief Judge, and Hannon, Judge. 

No. A-01-883: In re Estate of Pick. Reversed and remanded 
with directions. Hannon, Judge, and Irwin, Chief Judge, and 
Inbody, Judge. 

No. A-01-889: State v. Ball. Affirmed. Moore, Hannon, and 
Sievers, Judges. 

No. A-01-900: State v. Robles. Affirmed. Carlson, Judge, 
and Irwin, Chief Judge, and Inbody, Judge. 

No. A-01-907: Wilson v. Wilson. Affirmed as modified. 
Inbody, Judge, and Irwin, Chief Judge, and Hannon, Judge. 
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No. A-01-916: Reeves v. Reeves. Affirmed. Moore, Sievers, 
and Carlson, Judges. 

No. A-01-922: State v. Matson. Affirmed in part, and in part 
reversed and remanded with direction to dismiss. Carlson, 
Sievers, and Moore, Judges. 

No. A-01-963: In re Interest of Freedom G. Affirmed. 
Sievers, Carlson, and Moore, Judges. 

No. A-01-986: Meyer v. Meyer. Affirmed. Sievers, Inbody, 
and Moore, Judges. 

No. A-01-1006: State v. Shirley. Affirmed. Inbody, Judge, 
and Irwin, Chief Judge, and Hannon, Judge. 

No. A-01-1010: In re Interest of Dallas H. Affirmed. 
Carlson, Judge, and Irwin, Chief Judge, and Inbody, Judge. 

No. A-01-1019: State v. Alsidez. Affirmed. Sievers, Carlson, 
and Moore, Judges. 

Nos. A-01-1021, A-01-1022: In re Interest of Michael C. & 
Charles C. Affirmed. Moore, Hannon, and Sievers, Judges. 

No. A-01-1029: Morehead v. Morehead. Affirmed. Inbody, 
Judge, and Irwin, Chief Judge, and Carlson, Judge. 

No. A-01-1084: Johnson v. Luther. Affirmed as modified. 
Sievers, Inbody, and Moore, Judges. 

No. A-01-1089: Funkhouser v. Gemco Constr. Co. Affirmed. 
Hannon, Judge, and Irwin, Chief Judge, and Inbody, Judge. 

No. A-01-1093: State v. Wilger. Affirmed. Inbody, Judge, 
and Irwin, Chief Judge, and Carlson, Judge. 

No. A-01-1098: Cunningham v. Cunningham. Affirmed in 
part, and in part vacated and remanded with directions. Sievers, 
Carlson, and Moore, Judges. 

No. A-01-1107: State v. Hunt. Affirmed. Hannon, Inbody, 
and Carlson, Judges. 

No. A-01-1108: State v. Miller. Affirmed. Sievers, Hannon, 
and Moore, Judges. 

No. A-01-1115: State v. Whelan. Affirmed. Moore, Hannon, 
and Sievers, Judges. 

No. A-01-1124: Jones v. IBP, inc. Affirmed. Carlson, 
Sievers, and Moore, Judges. 

No. A-01-1141: State v. Hansen. Affirmed. Carlson, Judge, 
and Irwin, Chief Judge, and Inbody, Judge. 
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No. A-01-1153: State v. Motschenbacher. Reversed and 
remanded with directions. Moore, Sievers, and Carlson, Judges. 

No. A-01-1159: Beavers y. Kellogg Co. Affirmed. Carlson, 
Sievers, and Moore, Judges. 

No. A-01-1160: Zeck v. Mumford. Affirmed. Moore, Judge, 
and Irwin, Chief Judge, and Carlson, Judge. 

No. A-01-1161: Buchheister v. Lang. Affirmed. Moore, 
Judge, and Irwin, Chief Judge, and Hannon, Judge. 

No. A-01-1177: Stevens v. Harvey. Reversed and remanded 
with directions. Hannon, Sievers, and Inbody, Judges. 

No. A-01-1180: In re Interest of Zachary H. et al. Affirmed. 
Sievers, Hannon, and Moore, Judges. 

No. A-01-1208: State v. Parks. Affirmed. Inbody, Judge, and 
Irwin, Chief Judge, and Carlson, Judge. 

No. A-01-1230: State v. Janis. Affirmed. Sievers, Hannon, 
and Moore, Judges. 

Nos. A-01-1240, A-01-1241: In re Interest of Mason M, & 
Lewis M. Affirmed. Sievers, Inbody, and Carlson, Judges. 

No. A-01-1245: McManus v. Alderson. Affirmed in part, 
modified in part, and in part reversed. Sievers, Hannon, and 
Inbody, Judges. 

No. A-01-1250: In re Application of Goodwill Med. 
Transp. v. R & F Hobbies, Inc. Affirmed. Hannon, Sievers, and 
Inbody, Judges. 

No. A-0i-1267: Mid-America Fin. Invest. Corp. v. 
Chesmore. Affirmed. Hannon, Sievers, and Inbody, Judges. 

No. A-01-1268: State v. Arias. Affirmed. Sievers, Hannon, 
and Moore, Judges. 

No. A-01-1286: In re Interest of Joshua N. Affirmed. Irwin, 
Chief Judge, and Hannon and Moore, Judges. 

No. A-01-1293: State v. Johnson. Affirmed as modified. 
Hannon, Sievers, and Moore, Judges. 

No. A-01-1301: State v. Diaz. Sentence vacated, and cause 
remanded with directions. Hannon, Inbody, and Moore, Judges. 

No. A-01-1341: Chavez v. IBP, inc. Affirmed. Hannon, 
Sievers, and Moore, Judges. 

No. A-01-1356: State v. Ginapp. Affirmed. Inbody, Sievers, 
and Carlson, Judges. 
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No. A-01-1359: Maxwell v. Cantwell. Affirmed. Moore, 
Judge, and Irwin, Chief Judge, and Carlson, Judge. 

No. A-01-1380: In re Interest of Crystal S. et al. Affirmed. 
Hannon, Sievers, and Moore, Judges. 

No. A-01-1410: Witmer v. Hemberger. Affirmed. Inbody, 
Hannon, and Sievers, Judges. 

No. A-02-057: In re Interest of Michael L. et al. Affirmed. 
Hannon, Carlson, and Moore, Judges. 

No. A-02-081: In re Interest of Mandi K. Affirmed. Sievers, 
Inbody, and Carlson, Judges. 

No. A-02-107: Winters v. Gamel. Affirmed. Hannon, 
Sievers, and Moore, Judges. 

No. A-02-128: Fetterolf v. M & S Grading. Affirmed. 
Hannon, Judge, and Irwin, Chief Judge, and Moore, Judge. 

No. A-02-157: Witmer vy. Ashcroft. Affirmed. Inbody, 
Hannon, and Sievers, Judges. 

No. A-02-161: In re Interest of Tara H. Affirmed. Hannon, 
Judge, and Irwin, Chief Judge, and Moore, Judge. 

No. A-02-175: Markmann y. Metropolitan Utilities Dist. 
Affirmed. Sievers, Judge, and Irwin, Chief Judge, and Carlson, 
Judge. 

Nos. A-02-178 through A-02-180: In re Interest of Felicia S. 
et al. Affirmed. Moore, Hannon, and Sievers, Judges. 

No. A-02-187: Schmeckpeper v. Christensen. Affirmed. 
Hannon, Sievers, and Moore, Judges. 

No. A-02-189: State v. Swimmer. Affirmed. Inbody, Sievers, 
and Moore, Judges. 

No. A-02-216: State v. Trammell. Affirmed. Hannon, Judge, 
and Irwin, Chief Judge, and Moore, Judge. 

No. A-02-221: State v. Fuller. Reversed and remanded with 
directions. Hannon, Judge, and Irwin, Chief Judge, and Carlson, 
Judge. ; 

No. A-02-222: Hill v. Hill. Appeal dismissed. Sievers, Judge, 
and Irwin, Chief Judge, and Inbody, Judge. 

Nos. A-02-270, A-02-691: Dunker v. LaBelle. Judgment in 
No. A-02-270 affirmed. Appeal in No. A-02-691 dismissed. 
Hannon, Judge, and Irwin, Chief Judge, and Carlson, Judge. 

No. A-02-289: State v. George. Affirmed. Sievers, Inbody, 
and Moore, Judges. 
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No. A-02-296: State v. Bloom. Affirmed. Sievers, Judge, and 
Irwin, Chief Judge, and Inbody, Judge. 

No. A-02-309: Haddadin v. Haddadin. Affirmed. Hannon, 
Judge, and Irwin, Chief Judge. Carlson, Judge, participating on 
briefs. 

No. A-02-332: State v. Fazel. Affirmed. Inbody, Sievers, and 
Moore, Judges. 

No. A-02-339: In re Interest of Resah L. Reversed and 
remanded with directions. Hannon, Inbody, and Moore, Judges. 

No. A-02-349: In re Conservatorship of Tyler. Orders 
vacated, and cause remanded with directions. Hannon, Judge, 
and Irwin, Chief Judge, and Carlson, Judge. 

No. A-02-352: State v. Haase. Affirmed. Inbody, Sievers, and 
Carlson, Judges. 

No. A-02-358: State v. Pfeifer. Affirmed. Hannon, Judge. 

No. A-02-376: State v. Williams. Affirmed. Hannon, Sievers, 
and Inbody, Judges. 

No. A-02-388: In re Interest of John M. Affirmed. Sievers, 
Judge, and Irwin, Chief Judge, and Inbody, Judge. 

No. A-02-392: State v. Hunt. Affirmed as modified. Hannon, 
Sievers, and Moore, Judges. 

No. A-02-406: In re Interest of Billy Joe E. Reversed and 
remanded for further proceedings. Sievers, Hannon, and Moore, 
Judges. 

No. A-02-407: Petersen v. Petersen. Affirmed. Hannon, 
Judge, and Irwin, Chief Judge, and Carlson, Judge. 

No. A-02-450: State v. Thompson. Affirmed. Moore, Judge, 
and Irwin, Chief Judge, and Hannon, Judge. 

No. A-02-469: In re Interest of Remy T. Affirmed. Hannon, 
Judge, and Irwin, Chief Judge, and Carlson, Judge. 

No. A-02-483: Irvin v. Irvin. Affirmed. Irwin, Chief Judge, 
and Carlson and Moore, Judges. 

No. A-02-502: State v. Walsh. Affirmed. Sievers, Inbody, and 
Carlson, Judges. 

No. A-02-508: State v. Spencer. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Inbody, Judge. 

No. A-02-519: State v. Gunter. Affirmed. Moore, Hannon, 
and Inbody, Judges. 
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No. A-02-539: Wyman v. Wyman. Affirmed as modified. 
Sievers, Judge, and Irwin, Chief Judge, and Carlson, Judge. 

No. A-02-544: In re Interest of Jose A. & Juan A. Affirmed. 
Moore, Sievers, and Inbody, Judges. 

No. A-02-555: Schuelke v. Walker. Appeal dismissed. Moore, 
Hannon, and Sievers, Judges. 

No. A-02-596: Meyers v. Rivera. Affirmed. Sievers, Judge, 
and Irwin, Chief Judge, and Inbody, Judge. 

No. A-02-598: Brunke v. Goodyear Tire & Rubber Co. 
Affirmed. Hannon, Inbody, and Moore, Judges. 

No. A-02-599: State v. Woodard. Affirmed. Hannon, Inbody, 
and Moore, Judges. 

No. A-02-639: State v. Grant. Affirmed. Inbody, Sievers, and 
Moore, Judges. 

No. A-02-644: Giandinoto v. Giandinoto. Affirmed as mod- 
ified. Irwin, Chief Judge, and Sievers and Inbody, Judges. 

Nos. A-02-646, A-02-647: In re Interest of Dakota S. & 
Jaelynn S. Affirmed. Inbody, Sievers, and Carlson, Judges. 

No. A-02-697: Martinez v. Martinez. Affirmed. Hannon and 
Moore, Judges, and Buckley, District Judge, Retired. 

No. A-02-699: State v. Christlieb. Affirmed. Inbody, Sievers, 
and Carlson, Judges. 

No. A-02-719: State v. Jacobson. Affirmed. Sievers, Inbody, 
and Moore, Judges. 

No. A-02-754: Arnold v. Ybarra. Affirmed. Hannon, Inbody, 
and Moore, Judges. 

No. A-02-780: State v. McFarland. Affirmed. Moore, Sievers, 
and Inbody, Judges. 

No. A-02-786: Ladage v. Ladage. Affirmed in part, and in 
part reversed and remanded with directions. Sievers, Hannon, 
and Inbody, Judges. 

No. A-02-788: In re Interest of Chico B. & Cheri B. 
Affirmed. Buckley, District Judge, Retired, and Hannon and 
Moore, Judges. 

No. A-02-805: State v. Stewart. Affirmed. Carlson, Judge, 
and Irwin, Chief Judge, and Hannon, Judge. 

No. A-02-808: State v. Sievert. Affirmed. Inbody, Sievers, 
and Moore, Judges. 


XX CASES DISPOSED OF BY MEMORANDUM OPINION 


No. A-02-819: State v. Blaha. Affirmed. Hannon, Sievers, 
and Inbody, Judges. 

No. A-02-824: In re Interest of Shannon M. & Michaela 
M. Affirmed. Moore, Hannon, and Sievers, Judges. 

No. A-02-844: In re Interest of Allen M. et al. Affirmed. 
Moore, Judge, and Irwin, Chief Judge, and Carlson, Judge. 

No. A-02-890: Roland v. Snell Services. Affirmed. Hannon, 
Sievers, and Inbody, Judges. 

No. A-02-895: Vetrovsky v. Vetrovsky. Affirmed as modi- 
fied, and cause remanded with directions. Sievers, Judge, and 
Irwin, Chief Judge, and Inbody, Judge. 

No. A-02-940: State v. Garcia. Affirmed. Sievers, Judge, and 
Irwin, Chief Judge, and Inbody, Judge. 

No. A-02-968: State v. VanWinkle. Affirmed. Hannon and 
Moore, Judges, and Buckley, District Judge, Retired. 

No. A-02-986: In re Interest of Desirae D. Reversed and 
remanded with directions to dismiss. Hannon, Sievers, and 
Inbody, Judges. 

No. A-02-996: In re Interest of Taylon S. Affirmed. Sievers, 
Hannon, and Inbody, Judges. 

No. A-02-1053: Day v. Cornhusker Motor Lines. Affirmed. 
Sievers, Judge, and Irwin, Chief Judge, and Inbody, Judge. 

No. A-02-1063: Warfield v. Walton. Affirmed. Sievers, 
Hannon, and Inbody, Judges. 

No. A-02-1066: Lorenz v. Yancey. Affirmed. Hannon, 
Inbody, and Moore, Judges. 

No. A-02-1134: Adkisson v. Adkisson. Affirmed in part, 
affirmed in part as modified, and in part reversed and remanded 
with direction. Hannon, Inbody, and Moore, Judges. 

Nos. A-02-1168 through A-02-1170: In re Interest of 
Matthew K. Appeal in No. A-02-1169 dismissed. Judgments in 
Nos. A-02-1168 and A-02-1170 affirmed in part, and in part 
vacated. Inbody, Hannon, and Sievers, Judges. 

No. A-02-1171: Rhye v. Quality Tree Care. Affirmed. 
Hannon, Carlson, and Moore, Judges. 

No. A-02-1183: Cramer v. Hoover Material Handling 
Group. Affirmed. Hannon, Sievers, and Inbody, Judges. 

No. A-02-1211: State v. Santee. Affirmed. Moore, Judge, 
and Irwin, Chief Judge, and Carlson, Judge. 
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No. A-02-1230: In re Interest of Duff. Affirmed. Sievers, 
Judge, and Irwin, Chief Judge, and Carlson, Judge. 

No. A-02-1268: Montenegro v. IBP, inc. Affirmed. Sievers, 
Judge, and Irwin, Chief Judge, and Carlson, Judge. 

No. A-02-1270: State v. Micheels. Affirmed. Hannon, Sievers, 
and Inbody, Judges. 


LIST OF CASES DISPOSED OF 
WITHOUT OPINION 


Nos. A-01-009, A-01-242: Tomhave v. Tomhave. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-01-153: Dearie v. Baker-Mellon Stuart Constr. 
Affirmed. See, rule 7A(1); Talkington v. Womens Servs., 256 
Neb. 2, 588 N.W.2d 790 (1999). 

No. A-01-269: City of Lincoln vy. PMI Franchising. Appeal 
dismissed. See rule 7A(2). See, also, Neb. Rev. Stat. § 25-1315(1) 
(Cum. Supp. 2000); Chief Indus. v. Great Northern Ins. Co., 259 
Neb. 771, 612 N.W.2d 225 (2000). 

No. A-01-300: Bolliger v. Bolliger. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-01-334: Foard y. Nebraska Dept. of Corr. Servs. 
Appeals Bd. Appeal dismissed. 

Nos. A-01-367, A-01-368: State v. Trump. As appellant is no 
longer in custody, appeal is moot, and on the court’s own 
motion, appeal is dismissed. 

No. A-01-372: Allensworth y. Allensworth. Affirmed. See, 
rule 7A(1); Hauser v. Hauser, 259 Neb. 653, 611 N.W.2d 840 
(2000). 

No. A-01-471: State v. Tejral. Motion of appellee for sum- 
mary affirmance sustained. Appellant’s sentence, as modified, is 
affirmed. Appellant’s sentence modified to 20 months’ to 4 
years’ imprisonment. See, Neb. Rev. Stat. § 29-2204 (Cum. 
Supp. 2000); State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 
(1999). 

No. A-01-481: Sims v. Martin Luther Homes of Nebraska. 
Stipulation allowed; appeal and cross-appeal dismissed; each 
party to pay own costs. 

No. A-01-514: Campbell v. Neth. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-541: Brownrigg v. Brownrigg. Stipulation 
allowed; appeal dismissed at cost of appellant. 

No. A-01-569: Tyler v. Schwartz. Affirmed. See rule 7A(1). 
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No. A-01-596: State v. Turner. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

Nos. A-01-625, A-01-936: State v. Mackey. Motions of 
appellee for summary dismissal sustained. See rule 7B(1). 

No. A-01-670: Bert Murphy, L.L.C. v. Carhart. Stipulation 
allowed; appeal dismissed with prejudice; each party to pay own 
costs. 

No. A-01-675: Caton v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed as moot. See Hron v. Donlan, 259 Neb. 259, 
609 N.W.2d 379 (2000). 

No. A-01-692: In re Interest of Shaylyn B. & Shanice G. 
By order of the court, appeal dismissed for failure to file briefs. 

No. A-01-792: Antillon y. Wertz. Stipulation allowed; appeal 
dismissed; each party to pay own costs. 

No. A-01-809: Todd v. Barta. Stipulation allowed; appeal 
dismissed. 

No. A-01-819: State v. Dawson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-837: State v. Thompson. Motion of appellee for 
summary affirmance sustained. See, Sindelar v. Hanel Oil, Inc., 
254 Neb. 975, 581 N.W.2d 405 (1998); State v. Bush, 254 Neb. 
260, 576 N.W.2d 177 (1998). See, also, State v. Feiling, 255 
Neb. 427, 585 N.W.2d 456 (1998); State v. Gangahar, 9 Neb. 
App. 205, 609 N.W.2d 690 (2000); State v. Linn, 3 Neb. App. 
332, 526 N.W.2d 683 (1995); State v. Stuthman, 2 Neb. App. 
317, 509 N.W.2d 410 (1993). 

No. A-01-921: In re Interest of Emilio L. Affirmed. See rule 
7TA(I). 

No. A-01-937: State v. Burrell. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Andersen, 232 Neb. 187, 440 N.W.2d 203 (1989); State 
v. Alcaraz, 8 Neb. App. 215, 590 N.W.2d 414 (1999). 

Nos. A-01-945, A-01-946: State v. Tyler. By order of the 
court, appeals dismissed for failure to file briefs. 

No. A-01-950: Stahla v. Stahla. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-01-955: Sims v. Martin Luther Homes of Nebraska. 
Stipulation allowed; appeal dismissed; each party to pay own 
costs. 
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No. A-01-980: Quick v. Quick. Stipulation allowed; appeal 
dismissed. 

No. A-01-987: State v. Anderson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1000: State ex rel. State of New Mexico v. 
Steelman. Motion of appellee for summary affirmance sus- 
tained; judgment affirmed. See rule 7B(2). 

No. A-01-1002: State v. Chapman. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-01-1016: Hardcopf-Bickley v. Bickley. Affirmed. 
See, Neb. Rev. Stat. § 25-2001 (Cum. Supp. 2000); Dobrovolny 
v. Waniska, 224 Neb. 77, 395 N.W.2d 480 (1986). 

No. A-01-1020: Marvin v. City of West Point. Affirmed. 
See, rule 7A(1); Neb. Rev. Stat. §§ 25-217 and 25-502.01 
(Reissue 1995), 

Nos. A-01-1024, A-01-1050: State v. Miller. Affirmed. Per 
Curiam. 

No. A-01-1030: In re Interest of Katherine G. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-01-1061: City of Lincoln v. Nebraska Pub. Power 
Dist. Stipulation allowed; appeal dismissed; each party to pay 
own costs. 

No. A-01-1066: Bert Murphy, L.L.C. v. Carhart. Stipulation 
allowed; appeal dismissed with prejudice; each party to pay own 
costs. 

No. A-01-1088: State v. Roan Eagle. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1091: Koenig v. Bullock. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1113: State v. Stewart. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Thomas, 262 Neb. 138, 629 N.W.2d 503 (2001). 

No. A-01-1114: State v. Gunter. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1116: State y. Salines. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 
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No. A-01-1125: State v. Herrera. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Turner, 252 Neb. 620, 564 N.W.2d 231 (1997) (accused 
cannot generally take advantage of delay in being brought to trial 
where he is responsible for delay by either action or inaction); 
State v. Alcaraz, 8 Neb. App. 215, 590 N.W.2d 414 (1999). 

No. A-01-1127: Chapman v. Dewitt. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-01-1128: Nebraska Furniture Mart v. Duffy. 
Because transcript does not properly show that judgment was 
either entered or vacated in accordance with Neb. Rev. Stat. 
§ 25-2729(5) (Reissue 1995) and existence of such judgment 
must initially be judicially determined in a trial court, appeal 
dismissed for lack of jurisdiction under rule 7A(2). 

No. A-01-1132: Baldridge v. Pawnee County. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-01-1134: State v. Lurz. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-01-1143: Stoller v. NWE Homeowners’ Assn. Motion 
of appellee for summary dismissal sustained. See rule 7B(1). 

No. A-01-1144: Alick v. Hudson. Appeal dismissed. See rule 
7A(2). See, also, Neb. Rev. Stat. § 25-1301(3) (Cum. Supp. 
2000). 

No. A-01-1147: Malleck v. Reliable Pest Control Servs. 
Stipulation allowed; appeal dismissed. 

No. A-01-1154: State v. Knox. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1171: Stahlecker v. Ford Motor Co. Appeal dis- 
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp. 
2000). See, also, Keef v. State, 262 Neb. 622, 634 N.W.2d 751 
(2001). 

No. A-01-1172: Olson v. Fricke. Appeal dismissed. See, rule 
7B(2); Hauser v. Hauser, 259 Neb. 653, 611 N.W.2d 840 (2000). 

No. A-01-1181: In re Interest of Emilio L. Affirmed. See 
rule 7A(1). 
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No. A-01-1186: Cole v. Crosby. Motion of appellee for sum- 
mary dismissal sustained. See, Neb. Rev. Stat. §§ 81-8,209 
(Reissue 1996) and 81-8,210 (Cum. Supp. 2000); Pratt v. 
Clarke, 258 Neb. 402, 604 N.W.2d 822 (1999). 

No. A-01-1196: State vy. Adams. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1201: State vy. Price. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1210: State v. Graybeal. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1224: State v. Lebrato. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1228: State v. Dailey. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1229: State v. Vinson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1234: Bazer v. G & G Mfg. By order of the court, 
appeal dismissed for failure to file briefs. 

Nos. A-01-1235 through A-01-1237: In re Interest of 
Christopher S. Affirmed. See rule 7A(1). 

No. A-01-1248: State v. Roeder. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1259: Anderson v. Kenney. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1264: State y. Lococo. Motion of appellee for sum- 
mary affirmance sustained. Record is not sufficient to review 
appellant’s assignment of error regarding ineffective assistance 
of counsel. 

No. A-01-1266: In re Estate of Malmsten. Stipulation 
allowed; appeal dismissed. 

No. A-01-1276: State v. Dornan. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1279: State v. Balandran. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 
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No. A-01-1280: State v. Borders. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1282: State v. Thies. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1284: Gragert v. Neth. Affirmed. See rule 7A(1). 

Nos. A-01-1289, A-01-1290: State v. Roush. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-01-1291: State v. Dornan. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1294: In re Guardianship of Gratol. Motion of 
appellee for summary dismissal sustained. See, Neb. Rev. Stat. 
§ 25-1902 (Reissue 1995); In re Guardianship of Rebecca B. et 
al., 260 Neb. 922, 621 N.W.2d 289 (2000). 

No. A-01-1297: Dillon v. Ossler. Motion of appellee for 
summary affirmance sustained. See Janet K. v. Kevin B., 5 Neb. 
App. 169, 556 N.W.2d 270 (1996). 

No. A-01-1302: State v. Dlouhy. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1303: State v. Herringer. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1305: State v. Finn. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1307: Graves v. Nebraska Dept. of Motor 
Vehicles. Affirmed. See rule 7A(1). 

Nos. A-01-1311, A-01-1317: State v. Smaus. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-01-1312: State v. Portales. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1316: Pioneer Chemical Co. v. City of North 
Platte. Appeal dismissed. See rule 7A(2). 

No. A-01-1319: State on behalf of Moyer v. Moyer. 
Affirmed. See, rule 7A(1); State v. Porter, 259 Neb. 366, 610 
N.W.2d 23 (2000). 
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No. A-01-1322: In re Interest of Marie S. Affirmed. See rule 
TA(1). 

No. A-01-1323: State v. Daniels. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1335: McBride v. McBride. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-01-1338: State v. Chapman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1340: State v. Nelson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1343: State v. Woodrum. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1346: In re Interest of Cole S. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-01-1357: Tyler v. Clerk of District Court Chase Cty. 
By order of the court, appeal dismissed for failure to file briefs. 
No. A-01-1363: State v. Ernesti. Affirmed. See rule 7A(1). 

No. A-01-1364: State v. Daniels. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-01-1368: State ex rel. Tyler v. County Court of 
Madison Cty. By order of the court, appeal dismissed for fail- 
ure to file briefs. 

No. A-01-1369: State v. Harvey. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1370: State v. Brown. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1373: Washington v. Kruzt. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-01-1376: State v. Landanger. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1381: Ramirez-Urbina y. IBP, inc. Appeal dis- 
missed. See, rule 7A(2); Hamm v. Champion Manuf. Homes, 11 
Neb. App. 183, 645 N.W.2d 571 (2002). 

No. A-01-1382: State v. Smith. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
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No. A-01-1388: State v. Meduna. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1389: State v. Meduna. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1390: State v. Steele. Motion of appellee for sum- 
mary affirmance sustained. See State v. Gartner, 263 Neb. 153, 
638 N.W.2d 849 (2002). 

No. A-01-1392: Farmland Serv. Cooperative v. Southern 
Hills Ranch. Appeal dismissed. See rule 7B(1). 

Nos. A-01-1403, A-01-1404, A-01-1414, A-01-1415: State v. 
Schlotfeld. Motions of appellee for summary affirmance sus- 
tained; judgments affirmed. See rule 7B(2). 

No. A-01-1407: State v. Nuss. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1409: Plymate v. Chapin. Appeal dismissed. See 
tule 7A(2). When a motion for attorney fees is made prior to 
judgment, the judgment is not final and appealable until a ruling 
is made on said motion. See Salkin v. Jacobsen, 263 Neb. 521, 
641 N.W.2d 356 (2002). 

No. A-01-1411: State v. Hudson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-01-1412: State v. Mason. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-01-1417: State v. Reno. Appellee’s motion for sum- 
mary affirmance granted and sentencing order modified giving 
appellant credit for 135 days served prior to sentencing. See rule 
7B(2). 

No. A-01-1418: State v. Serr. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-O1-1422: Ettleman v. Nebraska Dept. of Corr. Servs. 
Appeals Bd. By order of the court, appeal dismissed for failure 
to file briefs. 

No. A-01-1425: State vy. Spangler. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-02-001: State v. Burns. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
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No. A-02-002: State v. Pofahl. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-003: State v. Anway. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-004: Kinser v. Department of Corr. Servs. Appeal 
dismissed. See, rule 7A(2); Dittrich v. Nebraska Dept. of Corr. 
Servs., 248 Neb. 818, 539 N.W.2d 432 (1995). 

No. A-02-006: State v. Cox. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-015: State v. Kurbis. Motion of appellee for sum- 
mary dismissal sustained; appeal dismissed. See, rule 7B(1); 
State v. Bracey, 261 Neb. 14, 621 N.W.2d 106 (2001); Rehn v. 
Bingaman, 152 Neb. 171, 40 N.W.2d 673 (1950) (filing of man- 
date vests jurisdiction). 

No. A-02-016: Clark v. Thurston Cty. Sch. Dist. No. 16. 
Appeal dismissed. 

No. A-02-018: Abdullah v. State. Motion of appellee for 
summary affirmance sustained. See, rule 7B(2); Jones v. 
Murray, 962 F.2d 302 (4th Cir. 1992); Boyle v. Welsh, 256 Neb. 
118, 589 N.W.2d 118 (1999). 

No. A-02-020: State v. Allen. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-027: Lade v. Hall Cty. Dept. of Corrections. 
Motions of appellees for summary affirmance sustained; judg- 
ment affirmed. See rule 7B(2). 

No. A-02-028: State v. Page. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-029: State v. Jackson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-030: State v. Cheshek. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Suggs, 259 Neb. 733, 613 N.W.2d 8 (2000). 

No. A-02-034: Russell v. State. Appeal dismissed. See rule 
7A(2). 

No. A-02-036: Cole v. Truell. Affirmed. See rule 7A(1). 

No. A-02-037: State v. Jernigan. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 
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No. A-02-038: State v. Zeigler. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-02-039: State v. Luebbert. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-2729 (Cum. Supp. 2000); State 
v. Wilcox, 9 Neb. App. 933, 623 N.W.2d 329 (2001). District 
court directed to vacate order and dismiss appeal. 

No. A-02-040: State v. Metzger. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-041: Wright v. Arp. Stipulation allowed; appeal 
dismissed with prejudice. 

No. A-02-044: Seffron v. Seffron. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-02-045: Cooper v. Rexroth. Appeal dismissed for lack 
of jurisdiction. See Custom Fabricators v. Lenarduzzi, 259 Neb. 
453, 610 N.W.2d 391 (2000). 

No. A-02-048: State v. Kolbo. Motion of appellant to dismiss 
appeal sustained; appeal dismissed at cost of appellant. 

No. A-02-049: State v. Hingst. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed at cost of appellant. 

No. A-02-055: Hansen v. Melia. Appeal dismissed by the 
court pursuant to rule 7A(2). See Parker v. Parker, 10 Neb. App. 
658, 636 N.W.2d 385 (2001). 

No. A-02-059: Billingsley v. Department of Corr. Servs. 
Appeal dismissed as moot. See Hron v. Donlan, 259 Neb. 259, 
609 N.W.2d 379 (2000). 

No. A-02-066: In re Guardianship of Hutton. Appeal dis- 
missed as moot. 

No. A-02-067: Arias v. Arias. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-02-070: State v. Hill. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See, rule 7B(2); State 
v. Myers, 258 Neb. 300, 603 N.W.2d 378 (1999). 

Nos. A-02-073, A-02-074: State v. Poppleton. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-078: State v. Kellogg. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-079: Norman v. Norman. Stipulation considered; 
appeal dismissed; each party to pay own costs. 
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No. A-02-082: Tyler v. Kenney. Summarily affirmed. See 
Neb. Rev. Stat. § 25-2301.02 (Cum. Supp. 2000). See, also, 
Third District rule 3-2(F). 

No. A-02-085: State v. Prochaska. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-087: State v. Rawson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-090: State v. McDonald. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-091: State v. Watkins. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-092: Ostrow v. Hooper. Order of December 28, 
2001, granting appellee’s motion to reinstate case is summarily 
affirmed. See, rule 7A(1); Talkington v. Womens Servs., 256 
Neb. 2, 588 N.W.2d 790 (1999). 

No. A-02-094: Young v. Caughlin Enters. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-02-096: Ainsworth v. Hinrichs. Appeal dismissed 
pursuant to rule 7A(2). Orders which specify that trial court will 
exercise its jurisdiction based upon future action or inaction by 
party are conditional and are therefore not appealable. See 
Custom Fabricators v. Lenarduzzi, 259 Neb. 453, 610 N.W.2d 
391 (2000). 

No. A-02-101: State v. Reynoso. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

Nos. A-02-102, A-02-103: State v. Thorne. Affirmed. See, 
rule 7A(1); State v. Cook, 257 Neb. 693, 601 N.W.2d 501 
(1999). 

No. A-02-105: State v. Hardy. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-108: State v. Roundtree. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000). 

No. A-02-109: State v. Johnson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-111: Rowe v. Department of Motor Vehicles. 
Motion of appellant to dismiss appeal sustained; appeal dismissed. 
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No. A-02-112: State v. Welker. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-113: State v. Poisel. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-02-114: Brown v. White. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000). 

No. A-02-116: Webb v. Webb. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-02-117: In re Interest of Patrick G. Affirmed. See 
rule 7A(1). 

No. A-02-118: Peterson v. Olsten Health Care Staffing 
Corp. Stipulation allowed; appeal dismissed. 

No. A-02-121: State v. Howington. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-122: State v. Stanton. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. McCracken, 260 Neb. 234, 615 N.W.2d 902 (2000); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999). 

No. A-02-123: Cutler v. D & S Realty. Appeal dismissed. 
See, rule 7A(2); State v. Beyer, 260 Neb. 670, 619 N.W.2d 213 
(2000); Kovar v. Habrock, 261 Neb. 337, 622 N.W.2d 688 
(2001). 

No. A-02-125: State v. Stovall. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-126: Witmer v. Ashcroft. Pursuant to appellant’s 
motion to dismiss, appeal dismissed. 

No. A-02-127: Denison v. Pfizer Animal Health. Stipulation 
allowed; appeal dismissed. 

No. A-02-130: State v. Hauck. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-132: State v. Kurtzhals. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-137: State v. Durst. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 
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No. A-02-143: Husker Roofing v. Provider Constr. 
Stipulation allowed; appeal dismissed. 

Nos. A-02-144, A-02-145: State v. Erving. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-147: In re Interest of John S. Affirmed. See rule 
TA(1). 

No. A-02-152: State v. Wright. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-153: State v. Nation. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See Thompson v. 
O’Grady, 137 Neb. 641, 290 N.W. 716 (1940). 

No. A-02-156: In re Trust of Del Castillo. Motion of appel- 
lant to vacate the January 11, 2002, and February 5, 2002, orders 
of the Douglas County Court is granted. See Coates v. First 
Mid-American Fin. Co., 263 Neb. 619, 641 N.W.2d 398 (2002). 
This cause is remanded to the Douglas County Court for a new 
evidentiary hearing. 

No. A-02-159: Wolzen v. Neth. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-163: In re Interest of Tiffany H. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. A-02-164: In re Interest of Stephanie H. & Alisha H. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-02-165: Tyler v. Watermeier. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-02-166: Heitman v. Buckley. Affirmed. See, rule 
TA(1); Vilcinskas v. Johnson, 252 Neb. 292, 562 N.W.2d 57 
(1997). 

No. A-02-173: In re Estate of Preuss. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-181: In re Charitable Remainder Unitrust No. 1 
of Reece. Stipulation allowed; appeal dismissed with prejudice; 
each party to pay own costs. 

No. A-02-182: In re Charitable Remainder Unitrust No. 2 
of Reece. Stipulation allowed; appeal dismissed with prejudice; 
each party to pay own costs. 
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No. A-02-183: In re Charitable Remainder Unitrust No. 3 
of Reece. Stipulation allowed; appeal dismissed with prejudice; 
each party to pay own costs. 

No. A-02-184: In re Estate of Ode. Order of November 6, 
2001, is reversed and case remanded for a new evidentiary hear- 
ing. See, rule 7A(3); rule SA(1); Presle v. Presle, 262 Neb. 729, 
634 N.W.2d 785 (2001). 

No. A-02-188: Leiding v. Gamel. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-190: Fundco v. Armstrong. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-192: State y. Poessnecker. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-193: State v. Robinson. Stipulation allowed; 
appeal dismissed at cost of appellant. 

No. A-02-195: State v. Nguyen. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-197: State v. Taylor. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. §§ 25-1329 and 25-1912(3) (Cum. Supp. 
2000). 

No. A-02-198: State v. Plasencio. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-199: Schneiderman v. Anderson Forest Products. 
Stipulation allowed; appeal dismissed with prejudice; each party 
to pay own costs. 

No. A-02-204: Tyler v. ABC 20/20. Affirmed. See rule 7A(1). 

No. A-02-205: State v. Hopp. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. §§ 25-1912(1) and 25-2301 (Cum. Supp. 
2000). 

No. A-02-210: State v. Tiller. Affirmed. See, rule 7A(1); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v. 
Price, 252 Neb. 365, 562 N.W.2d 340 (1997). 

No. A-02-211: State v. Goings. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1902 (Reissue 1995). 

Nos. A-02-212, A-02-213: State v. Lopez. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 
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No. A-02-217: State v. Miller. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-218: Siahpush v. Sykora. Appeal dismissed. See, 
tule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp. 2000); 
Gordon v. Community First State Bank, 255 Neb. 637, 587 
N.W.2d 343 (1998). 

No. A-02-220: Matthews v. Stockton. Appeal dismissed. 
See, rule 7A(2); Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 
2000). 

No. A-02-223: Tyler v. Bataillon. Appeal dismissed. See rule 
7A(2). 

No. A-02-225: VanDeWalle v. VanDeWalle. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-02-229: State v. Schmidt. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-230: State v. Williams. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-233: Doe v. Spidel. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum. Supp. 2000). 

No. A-02-237: State v. Spellman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-238: Motor Club Ins. Assn. vy. American Family 
Mut. Ins. Co. Appeal dismissed. See, rule 7A(2); Neb. Rev. 
Stat. § 25-1301 (Cum. Supp. 2000); Dvorak v. Bunge Corp., 256 
Neb. 341, 590 N.W.2d 682 (1999). 

No. A-02-240: State v. Hovendick. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-241: State vy. Witmer. Motion of appellant to dis- 
miss appeal considered; appeal dismissed. 

No. A-02-243: In re Interest of Janita M. Appeal dismissed. 
See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000). 

No. A-02-245: State v. Thomas. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 
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No. A-02-247: State v. Chamberlain. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-248: State y. Chamberlain. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Strate v. 
Miller, 11 Neb. App. 404, 651 N.W.2d 594 (2002). 

No. A-02-249: State v. Jones. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-251: Autumn Grove, L.L.C. v. Nordberg. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. 
Supp. 2000). 

No. A-02-262: State v. Billups. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-267: Claypool v. Department of Corr. Servs. 
Appeal dismissed. See, rule 7A(2); Gilmore v. Nebraska Crime 
Vict. Rep. Bd., 225 Neb. 640, 407 N.W.2d 736 (1987). 

No. A-02-268: Tyler v. Stennis. Appeal dismissed. See, rule 
7A(2); Tyler v. Stennis, 10 Neb. App. 655, 635 N.W.2d 550 
(2001). 

No. A-02-271: Collins v. Collins. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-02-275: State v. Heil. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-276: Tyler v. Williams. Appeal dismissed. See rule 
7A(2). 

No. A-02-277: State v. Kuhnel. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

Nos. A-02-279 through A-02-281: State v. Preister. Motions 
of appellee for summary affirmance sustained; judgments 
affirmed. See mle 7B(2). 

No. A-02-282: State v. Davis. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-286: Anderson Excavating Co. v. Department of 
Health and Human Servs. Appeal dismissed. See, Neb. Rev. 
Stat. § 84-917 (Reissue 1999); Stoneman v. United Neb. Bank, 
254 Neb. 477, 577 N.W.2d 271 (1998); Concordia Teachers 
College v. Neb. Dept. of Labor, 252 Neb. 504, 563 N.W.2d 345 
(1997). 
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No. A-02-291: State v. Cullum. Appeal dismissed. See rule 
7A(2). 

No. A-02-294: Tyler v. Kenney. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-299: Svoboda v. Nebraska Dept. of Corr. Servs. 
Appeals Bd. Appeal dismissed. See, rule 7A(2); Hueftle v. 
Northeast Tech. Community College, 242 Neb. 685, 496 N.W.2d 
506 (1993). 

No. A-02-300: State v. Kinsey. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

Nos. A-02-301, A-02-302: State v. Heidelberg. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-303: State v. Vandemark. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-304: Ryan v. Ryan. Appeal dismissed for lack of 
jurisdiction pursuant to rule 7A(2) as filed out of time. See Neb. 
Rev. Stat. § 25-1912 (Cum. Supp. 2000). 

No. A-02-307: State v. Rasmussen. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

Nos. A-02-311, A-02-371: State v. Licona. Motions of 
appellee for summary affirmance sustained; judgments 
affirmed. See rule 7B(2). 

No. A-02-313: State v. Marshall. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-314: State v. Grindstaff. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Myers, 258 Neb. 300, 603 N.W.2d 378 (1999); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999). 

No. A-02-315: Burdue y. State. Appeal dismissed. See, rule 
TA(2); State ex rel. Fick v. Miller, 252 Neb. 164, 560 N.W.2d 
793 (1997); Hamm v. Champion Manuf. Homes, 11 Neb. App. 
183, 645 N.W.2d 571 (2002). 

No. A-02-317: Cole y. Foster. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
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No. A-02-318: Yates v. Yates. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-02-319: State v. Bowder. Appeal dismissed for lack of 
jurisdiction pursuant to rule 7A(2). The matter is remanded to 
the district court to vacate its order and dismiss the appeal from 
county court. See State v. Wilcox, 9 Neb. App. 933, 623 N.W.2d 
329 (2001). 

No. A-02-320: State v. Rupe. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-02-321: Gall v. Gall. Stipulation allowed; appeal 
dismissed. 

No. A-02-326: State v. Brown. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-328: State v. Hiatt. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-329: State v. Classen. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-330: Sharp v. Sharp. Appeal dismissed. See, rule 
7A(2); State ex rel. Fick v. Miller, 252 Neb. 164, 560 N.W.2d 
793 (1997); Paulsen v. Paulsen, 10 Neb. App. 269, 634 N.W.2d 
12 (2001). 

No. A-02-334: Voss v. Voss. Motion of appellant to dismiss 
appeal sustained; appeal dismissed at cost of appellant. 

No. A-02-335: Barnhart v. Christians. Appeal dismissed. 
See, rule 7A(2); Billups v. Scott, 253 Neb. 293, 571 N.W.2d 607 
(1997) (after appeal has been perfected to appellate court, lower 
courts are divested of subject matter jurisdiction over that case). 

No. A-02-337: Tyler v. Delgado. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-341: Hoven v. Hoven. Affirmed. See, rule 7A(1); 
Neb. Rev. Stat. § 25-1557 (Cum. Supp. 2002); Mondelli v. Kendel 
Homes Corp., 262 Neb. 263, 631 N.W.2d 846 (2001). 

No. A-02-343: State v. Greve. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-344: State v. Trujillo. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
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No. A-02-345: State v. Carpenter. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-346: Sailors v. State. Stipulation allowed; appeal 
dismissed. 

No. A-02-350: State v. Allgood. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-353: State v. Slavicek. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-354: State v. Anderson. Appeal dismissed. See, 
tule 7A(2); State v. Engleman, 5 Neb. App. 485, 560 N.W.2d 
851 (1997). 

No. A-02-354: State vy. Anderson. Motion of appellant for 
rehearing sustained; appeal reinstated. 

No. A-02-357: Shoemaker v. Janulewicz. Appeal dismissed 
for lack of jurisdiction. See Jacobson v. Jacobson, 10 Neb. App. 
622, 635 N.W.2d 272 (2001). 

No. A-02-360: State ex rel. Tyler v. Goodroe. Appeal dis- 
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 
2000). 

No. A-02-362: Llanes v. Countryside of Hastings, Inc. 
Affirmed. See, rule 7A(1); Ways v. Shively, 264 Neb. 250, 646 
N.W.2d 621 (2002); Gagne v. Severa, 259 Neb. 884, 612 N.W.2d 
500 (2000). 

No. A-02-364: Hayes v. Hayes. Appeal dismissed. See Neb. 
Rev. Stat. § 25-1912(1) (Cum. Supp. 2000). 

Nos. A-02-365, A-02-368: State v. Johnson. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-367: State v. Wahlstrom. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-369: State on behalf of Johnson y. Johnson. Motion 
of appellant to dismiss appeal sustained; appeal dismissed. 

No. A-02-370: State v. Brenagh. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-372: State v. Caughlin. Affirmed. See rule 7A(1). 
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No. A-02-377: State v. Hubbard. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-378: Ed Peeks Elec. Co. v. Smith. Motion of 
appellant to dismiss appeal sustained; appeal dismissed at cost 
of appellant. 

No. A-02-379: Judd v. Olmeda. Appeal dismissed. See, rule 
7A(2); In re Interest of Saville, 10 Neb. App. 194, 626 N.W.2d 
644 (2001). 

No. A-02-383: Shelton v. Jedlicka. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-386: Myers v. Nebraska State Patrol. Appeal dis- 
missed for lack of jurisdiction pursuant to rule 7A(2) as filed out 
of time. See Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000). 

No. A-02-387: General Serv. Bureau v. Moller. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-02-395: Gonzalez v. Apker. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice. 

No. A-02-397: Onuachi v. Meylan Enters. Appeal dis- 
missed. See rule 7A(2) as filed out of time. See Neb. Rev. Stat. 
§ 25-1912 (Cum. Supp. 2000). 

No. A-02-399: State ex rel. Tyler v. Johans. Appeal dis- 
missed. See rule 7A(2). 

No. A-02-400: In re Interest of Sandra V. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. A-02-401: State v. Root. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-402: State on behalf of Chaney v. Hill. Appeal 
dismissed. See, rule 7A(2); Paulsen v. Paulsen, 10 Neb. App. 
269, 634 N.W.2d 12 (2001). 

No. A-02-408: In re Interest of Savaria W. et al. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-02-410: Tyler v. Nebraska Board of Parole. Appeal 
dismissed. See rule 7A(2). 

No. A-02-411: Beers v. Clarke. Summarily affirmed. See, 
Hathaway v. Coughlin, 37 F.3d 63 (2d Cir. 1994); Tyler v. 
Stennis, 10 Neb. App. 655, 635 N.W.2d 550 (2001). 

No. A-02-412: State v. Atkins. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 
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No. A-02-419: Vermeer Equip. v. McCune. Stipulation 
allowed; appeal dismissed; each party to pay own costs. 

No. A-02-421: State v. Lillard. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-422: Silverstrand v. Silverstrand. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-02-423: State v. Meyer. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-424: State v. Siems. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-425: State v. Siems. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-426: Kozak v. Department of Revenue. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See, rule 7B(2); Sack v. State, 259 Neb. 463, 610 N.W.2d 385 
(2000). 

No. A-02-427: Battershaw v. Cherry Cty. Bd. of Equal. 
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 77-5019 
(Supp. 2001). See, also, McLaughlin v. Jefferson Cty. Bd. of 
Equal., 5 Neb. App. 781, 567 N.W.2d 794 (1997). 

No. A-02-428: Battershaw v. Cherry Cty. Bd. of Equal. 
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 77-5019 
(Supp. 2001). See, also, McLaughlin v. Jefferson Cty. Bd. of 
Equal., 5 Neb. App. 781, 567 N.W.2d 794 (1997). 

No. A-02-430: MacDonald v. Board of Ed. of Scotts Bluff 
Cty. Motion of appellee for summary dismissal for mootness 
sustained; appeal dismissed. 

No. A-02-431: State v. Prochaska. Appeal dismissed. See 
rule 7A(2). 

No. A-02-432: State v. Prochaska. Appeal dismissed. See 
rule 7A(2). 

No. A-02-434: In re Interest of Tyler F. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-02-435: In re Interest of Tyler F. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-02-436: Ashley v. Omaha-Douglas Public Bldg. 
Comm. Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 
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No. A-02-437: State v. Gutz. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-02-440: Tank y. Department of Motor Vehicles. 
Motion of appellant to dismiss appeal sustained; appeal dismissed. 

No. A-02-441: Witmer v. Clarke. Appeal dismissed. See, 
rule 7A(2); Gordon v. Community First State Bank, 255 Neb. 
637, 587 N.W.2d 343 (1998). 

No. A-02-442: State v. Gardiner. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-443: State v. Eckstein. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. §§ 29-824(3), 29-825, and 29-826 (Cum. 
Supp. 2000). 

No. A-02-448: Bridgestone/Firestone v. Caeli Assocs. 
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 
(Cum. Supp. 2000); Scottsdale Ins. Co. v. City of Lincoln, 260 
Neb. 372, 617 N.W.2d 806 (2000). 

No. A-02-449: Russell v. Alegent Health Clinics. Stipulation 
allowed; appeal dismissed with prejudice; each party to pay own 
costs. 

No. A-02-451: State v. Gresham. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-454: State v. Hayes. State’s suggestion of remand 
sustained. Matter remanded to the district court for Richardson 
County for the purpose of correcting defendant’s sentence to 
reflect the credit to be afforded appellant for time served. 

No. A-02-456: In re Interest of Frederick W. Appeal dis- 
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 
2000). 

Nos. A-02-457, A-02-458: State v. Rogers. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-461: Adams v. Lint. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-02-467: State v. Stetz. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-02-470: State v. Mata. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
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No. A-02-473: Washington vy. Wilson. Appeal dismissed. 
See, rule 7A(2); Neb. Rev. Stat. § 25-2301.02 (Cum. Supp. 
2000). 

No. A-02-474: State v. Cole. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-476: State v. Large. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v. 
Myers, 258 Neb. 300, 603 N.W.2d 378 (1999); State v. Ramsay, 
257 Neb. 430, 598 N.W.2d 51 (1999). 

No. A-02-480: R Excavating v. Alan Baer & Assocs. Motion 
of appellee for summary affirmance sustained; judgment 
affirmed. 

No. A-02-481: Crawford v. Crawford. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-482: State v. Gratto. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. 

No. A-02-483: Irvin v. Irvin. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000). 

No. A-02-483: Irvin v. Irvin. Motion of appellant for rehear- 
ing granted. Dismissal vacated and appeal reinstated. 

No. A-02-484: Jeffrey Lake Dev. v. Central Neb. Pub. 
Power. Appeal dismissed. See rule 7A(2). A partial summary 
judgment does not resolve all of the issues, and therefore, the 
district court’s order is not a final, appealable order. See Tri-Par 
Investments v. Sousa, 263 Neb. 209, 640 N.W.2d 371 (2002). 

No. A-02-485: Beers v. Tallon. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000). 

No. A-02-486: Coleman v. Coleman. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-02-488: State ex rel. Tyler v. Clerk of Dist. Ct. for 
Furnas Cty. Affirmed. See rule 7A(1). 

No. A-02-489: State v. Partida-Esparza. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-492: Mayer v. Nebraska Dept. of Motor 
Vehicles. Motion of appellant to dismiss appeal sustained; 
appeal dismissed. 
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No. A-02-497: State v. Montes. Motion of appellee for sum- 
mary affirmance sustained to the extent appellant claims he 
should have been given probation, since failure to grant proba- 
tion was not an abuse of discretion. However, court notes plain 
error with respect to the lower portion of the sentence of 24 to 
36 months, since such sentence must be 20 months on the lower 
end. Therefore, district court is ordered to modify appellant’s 
sentence to 20 to 36 months. See State v. Urbano, 256 Neb. 194, 
589 N.W.2d 144 (1999). 

No. A-02-501: Martin vy. Cameron. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000). See, 
also, Pofahl v. Pofahl, 196 Neb. 347, 243 N.W.2d 55 (1976). 

No. A-02-505: Martin v. Nesbitt. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000). 

No. A-02-506: Martin v. Bagley. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000). See, also, 
Pofahl v. Pofahl, 196 Neb. 347, 243 N.W.2d 55 (1976). 

No. A-02-507: State v. Novak. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-509: State v. Thomas. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-510: State v. Williams. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-511: State v. Rickman. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-513: Vela v. Vela. Motion of appellant to dismiss 
appeal sustained; appeal dismissed; each party to pay own costs. 

No. A-02-515: State v. Thomas. Stipulation allowed; appeal 
dismissed. 

No. A-02-516: State v. Padilla. Motion of appellant to dis- 
miss appeal considered; appeal dismissed. 

No. A-02-517: State v. Gonzales. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

Nos. A-02-518, A-02-520: State v. Merrick. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-521: In re Interest of Melinda B. Affirmed. See 
rule 7A(1). 
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No. A-02-522: Hooker v. Neth. Affirmed. See rule 7A(1). 

No. A-02-525: State v. Miller. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-526: Eckhardt v. Eckhardt. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-02-532: Kuhns v. W N Morehouse Truck Lines. 
Stipulation allowed; appeal dismissed. 

No. A-02-533: State v. Bowers. Appeal dismissed. See rule 
7A(2). 

No. A-02-534: In re Interest of Nicholas K. et al. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

Nos. A-02-535, A-02-536: State v. Woods. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

Nos. A-02-537, A-02-538: State v. King. Motions of appellee 
for summary affirmance sustained; judgments affirmed. See rule 
7B(2). 

No. A-02-542: State v. Jackson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-545: In re Estate of Singley. Appeal dismissed. 
See, rule 7A(2); Custom Fabricators v. Lenarduzzi, 259 Neb. 
453, 610 N.W.2d 391 (2000); Parker v. Parker, 10 Neb. App. 
658, 636 N.W.2d 385 (2001). 

No. A-02-546: In re Interest of Andre R. Appeal dismissed. 
See, rule 7A(2); In re Interest of Andrew H. et al., 5 Neb. App. 
716, 564 N.W.2d 611 (1997). 

No. A-02-548: C & L Indus. v. Kiviranta. Appeal dis- 
missed. See, rule 7A(2); Keef v. State, 262 Neb. 622, 634 
N.W.2d 751 (2001). 

No. A-02-549: Thomas v. Lamson, Dugan. Appeal dis- 
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp. 
2000). 

No. A-02-551: State v. Roth. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-555: Schuelke v. Walker. Appeal dismissed. See, 
tule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000). 

No. A-02-556: State v. Miller. Appeal dismissed. See Neb. 
Rev. Stat. § 25-1912 (Cum. Supp. 2000). 
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No. A-02-557: State v. Smith. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-561: State v. Tillman. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-566: Chase v. Nebraska Dept. of Corr. Servs. 
Motion of appellant to dismiss appeal sustained; appeal dis- 
missed with prejudice. 

Nos. A-02-567, A-02-568: State v. Schade. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-569: State v. Rein. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-570: State v. Buggs. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-571: State on behalf of Warfield v. Warfield. 
Affirmed. See, rule 7A(1); Peter v. Peter, 262 Neb. 1017, 637 
N.W.2d 865 (2002). See, also, Ohler v. Ohler, 220 Neb. 272, 369 
N.W.2d 615 (1985). 

No. A-02-572: State on behalf of Cardona v. Cardona. 
Motion of appellant to dismiss appeal sustained; appeal dis- 
missed at cost of appellant. 

No. A-02-574: State v. Cappellano. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-575: State v. Muhs. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-02-576: State v. Rein. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-580: Tincher v. Earp. Stipulation allowed; appeal 
dismissed with prejudice. 

No. A-02-582: Gloe v. Centeon Bio-Services. By order of 
the court, appeal dismissed for failure to file briefs. 

No. A-02-583: State v. Belger. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-584: State v. Sababu. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-587: Schwartz v. ITT Hartford. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed with preju- 
dice; each party to pay own costs. 
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No. A-02-588: State v. Neemann. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-589: Kugler v. Nebraska Bd. of Parole. Motion of 
appellant to dismiss appeal sustained; appeal dismissed with 
prejudice. 

No. A-02-590: El-Tabech v. State. Appeal dismissed. See 
Kovar v. Habrock, 261 Neb. 337, 622 N.W.2d 688 (2001). 

No. A-02-591: Kern y. Clarke. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Neb. Rev. Stat. § 84-901 (2) (Reissue 1999); Logan v. Department 
of Corr. Servs., 254 Neb. 646, 578 N.W.2d 44 (1998). 

No. A-02-594: Niobrara River Ranch, L.L.C. v. Liquor 
Control Comm. Appeal dismissed. See, rule 7A(2); Kroll v. 
Department of Motor Vehicles, 256 Neb. 548, 590 N.W.2d 861 
(1999). 

No. A-02-595: State v. Herman. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-597: Prater v. Department of Motor Vehicles. 
Affirmed. See rule 7A(1). 

No. A-02-600: State v. Jackett. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-601: State v. Waller. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-602: State v. Ferguson. Appeal dismissed. See, 
tule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000). 

No. A-02-603: State v. Tagge. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

Nos. A-02-609, A-02-610: State v. Starks. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-611: State v. Olsen. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-613: Martin v. Nebraska Dept. of Corr. Servs. 
Affirmed. See, rule 7A(1); Neb. Rev. Stat. § 25-2301.02(1) 
(Cum. Supp. 2000). 

No. A-02-615: Pabst v. Robidoux. Stipulation allowed; 
appeal dismissed. 

No. A-02-617: McDermitt v. McDermitt. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 
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No. A-02-620: State v. Thille. Motion of appellant to dismiss 
appeal sustained; appeal dismissed with prejudice. 

Nos. A-02-622, A-02-623: State v. Doty. Motions of appellee 
for summary affirmance sustained; judgments affirmed. See State 
v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-625: State v. Jones. Appeal dismissed. See State v. 
Ruiz-Medina, 8 Neb. App. 529, 597 N.W.2d 403 (1999). 

No. A-02-626: State v. Tinnell. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-627: State v. Trackwell. Affirmed. See mle 7A(1). 

No. A-02-628: State v. Theodoropoulos. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-631: State v. Kenley. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-634: Lute v. Lute. Motion of appellee for summary 
dismissal sustained. See, rule 7B(1); Jessen v. Jessen, 5 Neb. 
App. 914, 567 N.W.2d 612 (1997). 

No. A-02-640: State on behalf of Schincke vy. Schincke. 
Appeal dismissed. See, rule 7A(2); Kinsey v. Colfer, Lyons, 258 
Neb. 832, 606 N.W.2d 78 (2000); Carroll v. Moore, 228 Neb. 
561, 423 N.W.2d 757 (1988). 

No. A-02-643: TCF National Bank v. Hayden. Appeal dis- 
missed. See, rule 7A(2); Keef v. State, 262 Neb. 622, 634 
N.W.2d 751 (2001). 

No. A-02-645: Forney v. Forney. Appeal dismissed; trial 
court’s order of May 3, 2002, is vacated as void. See, rule 7A(2); 
Vogel v. Vogel, 262 Neb. 1030, 637 N.W.2d 611 (2002); State v. 
Bracey, 261 Neb. 14, 621 N.W.2d 106 (2001). 

No. A-02-648: State v. Bolden. Case disposed of under rule 
11. This court takes judicial notice of its order requiring defend- 
ant to file a replacement brief and of the district court’s order of 
May 31, 2002, denying defendant’s motion for reimbursement 
for briefing expenses. That order is reversed, and the case is 
remanded with directions to enter an order reimbursing defend- 
ant for such expenses since appellant has already been granted 
in forma pauperis status. See Neb. Rev. Stat. § 25-2307 (Cum. 
Supp. 2000). 


CASES DISPOSED OF WITHOUT OPINION li 


No. A-02-649: In re Interest of Amanda S. Appeal dis- 
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 
2000); State v. Parmar, 255 Neb. 356, 586 N.W.2d 279 (1998). 
See, also, rule 1B(4). 

No. A-02-650: In re Interest of Kathleen M. Appeal dis- 
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 
2000); State v. Parmar, 255 Neb. 356, 586 N.W.2d 279 (1998). 
See, also, rule 1B(4). 

No. A-02-651: In re Interest of Patrick M. Appeal dis- 
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 
2000); State v. Parmar, 255 Neb. 356, 586 N.W.2d 279 (1998). 
See, also, rule 1B(4). 

No. A-02-654: State v. Couey. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-657: State v. Steskal. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-02-658: State v. Pele. By order of the court, appeal 
dismissed for failure to file briefs. , 

No. A-02-659: In re Interest of Andrew F. Appeal dis- 
missed; trial court’s order of May 3, 2002, is vacated as void. 
See, rule 7A(2); Vogel v. Vogel, 262 Neb. 1030, 637 N.W.2d 611 
(2002); State v. Bracey, 261 Neb. 14, 621 N.W.2d 106 (2001). 

No. A-02-661: Thornton v. Thornton. Appeal dismissed. 
See, rule 7A(2); Hammond v. Hammond, 3 Neb. App. 536, 529 
N.W.2d 542 (1995). 

No. A-02-664: State v. Hampton. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-669: State v. Brown. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-670: Village Realty Co. v. Alltel Communications. 
Stipulation for dismissal considered; appeal dismissed. 

No. A-02-672: Finn v. Neth. Affirmed. See rule 7A(1). 

No. A-02-674; Tyler v. GOODBAN. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-02-675: In re Interest of Anna H. Appeal dismissed. 
See, rule 7A(2); Neb. Rev. Stat. § 43-287.03 (Reissue 1998); In 
re Interest of Laura O. & Joshua O., 6 Neb. App. 554, 574 
N.W.2d 776 (1998). 


lii CASES DISPOSED OF WITHOUT OPINION 


No. A-02-677: State v. Vargas-Godinez. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-678: Tyler v. Clark. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-02-681: State v. Powers. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-682: Russell v. Johanns. Appeal dismissed. See, 
rule 7A(2); Gordon v. Community First State Bank, 255 Neb. 
637, 587 N.W.2d 343 (1998). 

No. A-02-683: Automatic Equip. Mfg. Co. v. Fehrman 
Indus. Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-02-685: State v. Wilcox. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Hunt, 262 Neb. 648, 634 N.W.2d 475 (2001). 

No. A-02-686: State v. Vyhnalek. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed at cost of appellant. 

No. A-02-687: State v. Vyhnalek. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed at cost of appellant. 

No. A-02-690: Gray v. Britten. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-02-693: State v. Forney. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-694: State v. Smith. Stipulation allowed; appeal 
dismissed. 

No. A-02-696: State v. Gibbs. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-698: State v. Bubnas. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

Nos. A-02-700, A-02-701: State v. Gast. Motions of appellee 
for summary affirmance sustained; judgments affirmed. See rule 
7B(2). 

No. A-02-702: State v. Gast. Appeal dismissed. See rule 
7A(2). 
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No. A-02-703: State v. Burton. Appellee’s suggestion of 
remand granted. Cause is remanded to the district court for the 
limited purpose of holding an evidentiary hearing relating to 
appellant’s allegation that trial counsel failed to file an appeal 
from his conviction and sentence. 

No. A-02-705: State v. Munhall. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-706: State v. Anderson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-712: Quignon v. Department of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-02-714: State v. Sutton. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-715: State v. Lyle. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-02-720: State v. Ellis. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-723: Wynne y. Neth. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-726: Columbine Carpet Corp. v. Wanek. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-02-727: State v. Cyr. Appellee’s suggestion of remand 
granted. Cause is remanded to the district court with instructions 
to credit appellant’s sentence for the time served in jail prior to 
sentencing on the original possession charge. See, Neb. Rev. 
Stat. § 83-1,106 (Reissue 1999); State v. Torres, 256 Neb. 380, 
590 N.W.2d 184 (1999). 

No. A-02-731: State v. Sculley. Appeal dismissed. See, rule 
TA(2); State v. Holecek, 260 Neb. 976, 621 N.W.2d 100 (2000). 

No. A-02-732: State v. Sculley. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-733: State v. Stull. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-734: State v. Wessling. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Gartner, 263 Neb. 153, 638 N.W.2d 849 (2002); 
State v. Nelson, 262 Neb. 896, 636 N.W.2d 620 (2001); State v. 
Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999). 


liv CASES DISPOSED OF WITHOUT OPINION 


No. A-02-735: State v. Marty. Relief contained in State’s 
suggestion of remand is granted. 

No. A-02-744: State v. Polston. Motion of appellee for sum- 
mary affirmance sustained. See rule 7B(2). 

No. A-02-745: State v. Core. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-746: Dixon v. Department of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-02-747: Allied Mut. Ins. Co. v. City of Lincoln. 
Motion of appellee for summary dismissal sustained. See 
Scottsdale Ins. Co. v. City of Lincoln, 260 Neb. 372, 617 N.W.2d 
806 (2000). 

No. A-02-752: Prinsco, Inc. vy. Kaywood, Inc. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-02-753: Ag Servs. of America, Inc. v. Brooks. Motion 
of appellant to dismiss appeal sustained; appeal dismissed. 

No. A-02-755: In re Estate of Rossenbach. Stipulation 
allowed; appeal dismissed with prejudice. 

No. A-02-757: Tyler v. Cryne. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-02-759: State v. Shade. Appeal dismissed. See, rule 
7A(2); State v. Hess, 261 Neb. 368, 622 N.W.2d 891 (2001). 

No. A-02-761: Acton v. Acton. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed without prejudice. 

No. A-02-763: In re Interest of Sarah K. et al. Appeal dis- 
missed. See, rule 7A(2); In re Interest of C.W. et al., 239 Neb. 
817, 479 N.W.2d 105 (1992). 

No. A-02-768: State v. Al-Sayagh. Appeal dismissed. See, 
rule 7A(2); State v. Pruett, 258 Neb. 797, 606 N.W.2d 781 
(2000). 

No. A-02-770: State v. Al-Sayagh. Appeal dismissed. See, 
rule 7A(2); State v. Pruett, 258 Neb. 797, 606 N.W.2d 781 
(2000). 

No. A-02-771: Twin Towers Condominium Assn. v. D & S 
Realty. Stipulation allowed; appeal dismissed with prejudice, 
each party to pay own costs. 

No. A-02-772: State v. Brown. Appeal dismissed. See rule 
7TA(2). 
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No. A-02-774: Davis v. Luce. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2000); Murray 
Constr. Servs. v. Meco-Henne Contracting, 10 Neb. App. 316, 
633 N.W.2d 316 (2001). 

No. A-02-775: Soule v. Smagacz. Appellee’s suggestion of 
remand granted. See Henderson v. Henderson, 264 Neb. 916, 
653 N.W.2d 226 (2002). 

No. A-02-776: State v. Brody. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

Nos. A-02-781, A-02-782: State v. Killen. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-783: State v. Bierman. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-784: State v. Zuck. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-787: Ponseigo v. Whited. Appeal dismissed. See 
rule 7A(2). 

No. A-02-794: Chrysler Financial Co. v. Fisher. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. §§ 25-1315 (Cum. 
Supp. 2000) and 25-1902 (Reissue 1995). 

No. A-02-798: Tyler v. Curtis. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-02-799: State v. Christiansen. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-802: In re Interest of Shirley F. Affirmed. See rule 
7TA(1). 

No. A-02-804: In re Interest of Melvin B. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed at cost of 
appellant. 

Nos. A-02-806, A-02-807: State v. Nickolite. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-813: State v. Swift. Appeal dismissed. See, rule 
7A(2); State v. Engleman, 5 Neb. App. 485, 560 N.W.2d 851 
(1997). 

No. A-02-814: State v. Turner. Stipulation allowed; appeal 
dismissed. 


Ivi CASES DISPOSED OF WITHOUT OPINION 


No. A-02-820: Campbell v. Madison Cty. Bd. of Equal. 
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. 
§ 77-5019(2)(a) (Supp. 2001); McLaughlin v. Jefferson Cty. Bd. 
of Equal., 5 Neb. App. 781, 567 N.W.2d 794 (1997). 

No. A-02-821: State v. Soby. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-02-825: State v. Thille. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-827: State v. Hembertt. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed with prejudice. 

Nos. A-02-829, A-02-830: State v. Jacobson. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-838: State v. Jenkins. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v. Glover, 
3 Neb. App. 932, 535 N.W.2d 724 (1995). 

No. A-02-840: Fremont Hospitality, L.L.C. v. Dodge Cty. 
Bd. of Equal. Stipulation allowed; appeal dismissed. 

No. A-02-845: Cauffman v. Jenkins. Motion of appellant to 
dismiss appeal sustained; appeal dismissed as moot. 

No. A-02-847: Anderson v. Birge. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-850: Village of Homer v. Johnson. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See, rule 7B(2); Coates v. First Mid-American Fin. Co., 263 
Neb. 619, 641 N.W.2d 398 (2002); Latenser v. Intercessors of 
the Lamb, Inc., 245 Neb. 337, 513 N.W.2d 281 (1994). 

No. A-02-854: Pioneer Chemical Co. v. City of North Platte. 
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 
(Cum. Supp. 2000). 

No. A-02-854: Pioneer Chemical Co. v. City of North Platte. 
Motion of appellant for rehearing sustained without prejudice to 
reconsideration of jurisdiction. Case reinstated. 

No. A-02-856: Prokop v. Columbus Irrigation. Appeal dis- 
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 
2000). 
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No. A-02-859: State v. Rohrick. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). Hannon, Judge, 
dissenting. 

No. A-02-860: Dittoe v. State. Appeal dismissed for lack of 
jurisdiction. 

No. A-02-861: Dittoe v. State. Appeal dismissed for lack of 
jurisdiction. 

No. A-02-862: Dittoe v. State. Appeal dismissed for lack of 
jurisidiction. 

No. A-02-863: Dittoe v. State. Appeal dismissed for lack of 
jurisdiction. 

No. A-02-864: Plant v. Clarke. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. §§ 25-1315.02 and 25-1912 (Cum. Supp. 
2000). 

No. A-02-866: State v. Finnigan. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See mule 
7B(2). 

No. A-02-868: Tobin v. Lasauskas. Appeal dismissed. See, 
rule 7A(2); Bass v. Dalton, 218 Neb. 379, 355 N.W.2d 225 
(1984). 

Nos. A-02-869, A-02-870: State v. Thomas. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

Nos. A-02-871 through A-02-873: State v. Davis. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-874: In re Trust of Rogers. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-875: In re Estate of Rogers. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. A-02-877: Tyler vy. Clarke. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000). 

No. A-02-878: Tyler v. Johan. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-02-881: State v. Ulrich. Appeal dismissed. See Neb. 
Rev. Stat. § 25-2729 (Cum. Supp. 2000). District court directed 
to vacate its order and dismiss appeal for lack of jurisdiction. 


iii CASES DISPOSED OF WITHOUT OPINION 


No. A-02-882: State v. Ulrich. Appeal dismissed. See Neb. 
Rev. Stat. § 25-2729 (Cum. Supp. 2000). District court directed 
to vacate its order and dismiss appeal for lack of jurisdiction. 

No. A-02-884: Prokop v. Santin. Motion of appellee for 
summary dismissal sustained. See, rule 7B(1); Neb. Rev. Stat. 
§ 25-1912 (Cum. Supp. 2002); Federal Land Bank v. McElhose, 
222 Neb. 448, 384 N.W.2d 295 (1986). 

No. A-02-886: In re Interest of Mainer T. & Estella T. 
Appeal dismissed. See rule 7A(2). Payment of docket fee on 
August 7, 2002, when appealing from “order” of June 27, 2002, 
is untimely. However, the June 27, 2002, “order” is illegible in 
certain key parts to the point that the court concludes that it is 
not a final judgment from which an appeal may be taken, but is 
only a finding which forms the basis for which judgment may be 
subsequently rendered. See Parker v. Parker, 10 Neb. App. 658, 
636 N.W.2d 385 (2001). See, also, State v. Carney, 220 Neb. 
906, 374 N.W.2d 59 (1985). 

No. A-02-887: Van Natter v. Van Natter. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. A-02-891: In re Estate of Jensen. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-892: Corbino v. Corbino. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. §§ 25-1142 and 25-1912(1) (Cum. 
Supp. 2000); Breeden v. Nebraska Methodist Hosp., 257 Neb. 
371, 598 N.W.2d 441 (1999). 

No. A-02-897: State v. Cushing. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-898: State v. Coleman. Motion considered; appeal 
dismissed. 

No. A-02-902: Brunner v. Brunner. Appeal dismissed. See, 
rule 7A(2); Dvorak v. Bunge Corp., 256 Neb. 341, 590 N.W.2d 
682 (1999). 

No. A-02-903: M & S Grading v. City of Omaha. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. 
Supp. 2000); Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 
(2000). 
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No. A-02-904: Mumin v. Hart. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2002). See, also, 
Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 (2000). 

No. A-02-908: Johnson v. Department of Corr. Servs. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-02-909: Montin v. Ramsey. Affirmed. See, rule 
7A(1); Mayfield v. Hartmann, 221 Neb. 122, 375 N.W.2d 146 
(1985). 

No. A-02-910: State v. Overstreet. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-912: In re Interest of Jasmine P. & Jordin L. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-02-913: State v. Eberhardt. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-914: State v. Doxey. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-02-915: State v. Whitmer. Affirmed. See rule 7A(1). 

No. A-02-916: Ommert v. Ommert. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-917: Kotinek v. Willard. Appeal dismissed. See, 
tule 7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum. Supp. 2000); 
Scottsdale Ins. Co. v. City of Lincoln, 260 Neb. 372, 617 N.W.2d 
806 (2000). 

No. A-02-919: In re Interest of Jalisa H. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. A-02-922: State v. Beasley. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-923: State v. Drain. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-924: State v. Ervin. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-929: Smith y. City of Hastings. By order of the 
court, appeal dismissed for failure to file briefs. 


Ix CASES DISPOSED OF WITHOUT OPINION 


Nos. A-02-931, A-02-932, A-02-938: State v. Kak. Motions 
of appellee for summary affirmance sustained; judgments 
affirmed. See mule 7B(2). 

No. A-02-935: Didier v. Neth. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-02-937: State v. Davie. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-02-943: State v. Pleines. Appeal dismissed. See rule 
7TA(2). 

No. A-02-944: State v. Witmer. Appeal dismissed. See rule 
7A(2). Multiple appeals from the same case are prohibited. See 
tule IC. 

No. A-02-944: State v. Witmer. After reconsideration as 
ordered by the Nebraska Supreme Court, appellee’s suggestion 
of remand is granted and the matter is remanded to the district 
court for Lancaster County. See Smith v. State, 167 Neb. 492, 93 
N.W.2d 499 (1958). 

No. A-02-945: Plymate y. Chapin. Appeal dismissed for lack 
of a final appealable order. 

No. A-02-947: Knapp vy. Jackson. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-02-953: River City Life Center v. Douglas Cty. Bd. 
of Equal. Appeal dismissed. See Neb. Rev. Stat. § 25-1905 
(Reissue 1995). See, also, Neb. Rev. Stat. § 77-202.04 (Cum. 
Supp. 2000). 

No. A-02-954: State v. Van Dorien. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-02-955: State v. Steinmetz. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-956: State v. Zakrzewski. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-957: State v. Burns. Convictions and sentences 
affirmed; claim of ineffective assistance of counsel cannot be 
reviewed due to inadequate record. See rule 7A(1). 

No. A-02-958: State v. Gardiner. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-02-959: Kellogg v. Department of Corr. Servs. 
Affirmed. See rule 7A(1). 
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No. A-02-964: Minflow, Inc. v. First District Assn. 
Stipulation allowed; matter remanded to district court with 
directions to vacate judgment and dismiss this action with prej- 
udice; each party to pay own costs. 

No. A-02-967: Mumin v. Dees. Appeal dismissed. See rule 
7A(2). 

No. A-02-969: Petersen v. Neth. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed with prejudice. 

No. A-02-972: Havel v. Department of Health & Human 
Servs. Motion of appellant to dismiss appeal sustained; appeal 
dismissed with prejudice. 

No. A-02-976: State v. Kaluza. Appeal dismissed. See rule 
7TA(2). 

No. A-02-977: State v. Fouts. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-02-978: State v. Frese. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-980: In re Estate of McKamy. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. A-02-982: Levander v. The Benevolent & Protective 
Order of Elks, Lodge No. 159. Reversed and remanded for fur- 
ther proceedings. See, rule 7A(3); Larsen v. D B Feedyards, 264 
Neb. 483, 648 N.W.2d 306 (2002). 

Nos. A-02-990 through A-02-992: State v. Miner. Motions 
of appellee for summary affirmance sustained; judgments 
affirmed. See rule 7B(2). 

No. A-02-993: State v. Covey. Appeal summarily dismissed. 
See, rule 7A(2); State v. Ruiz-Medina, 8 Neb. App. 529, 597 
N.W.2d 403 (1999). 

No. A-02-994: In re Interest of Elizabeth H. et al. By order 
of the court, appeal dismissed for failure to file briefs. 

No. A-02-1002: Arrowsmith v. Arrowsmith. Affirmed. See 
rule 7A(1). 

No. A-02-1006: State v. Smith. Appeal dismissed. See, Neb. 
Rev. Stat. § 29-825 (Cum. Supp. 2000); State v. Ruiz-Medina, 8 
Neb. App. 529, 597 N.W.2d 403 (1999). 

No. A-02-1009: Martin v. Board of Parole. Motion of 
appellee for summary dismissal sustained. See, rule 7B(1); Neb. 
Rev. Stat. § 25-1301 (Cum. Supp. 2002). 


Ixii CASES DISPOSED OF WITHOUT OPINION 


No. A-02-1013: Village of Exeter v. Kahler. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). Neb. Rev. Stat. § 25-1552 (Cum. Supp. 2002) 
does not provide for exemption for real estate. 

No. A-02-1014: State v. Ferrall. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-1015: State v. Lombardo. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-1016: State v. Lombardo. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-1017: State v. Lombardo. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-1018: State v. Lechtenberg. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-1019: Lechtenberg v. Department of Motor 
Vehicles. Motion of appellant to dismiss appeal sustained; 
appeal dismissed. 

No. A-02-1021: Brown v. Republican Valley Windworks. 
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315(1) 
(Cum. Supp. 2000); Scottsdale Ins. Co. v. City of Lincoln, 260 
Neb. 372, 617 N.W.2d 806 (2000). 

No. A-02-1022: State v. Norgard. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-1023: State v. Aguilera. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1025: State v. Williams. Affirmed. See, rule 7A(1); 
State v. Dean, 264 Neb. 42, 645 N.W.2d 528 (2002). See, also, 
State v. LeGrand, 249 Neb. 1, 541 N.W.2d 380 (1995) (once 
defendant informed of constitutional rights, no requirement that 
court advise defendant on each subsequent court appearance of 
same rights), overruled on other grounds, State v. Louthan, 257 
Neb. 174, 595 N.W.2d 917 (1999). 

No. A-02-1029: Mooney v. Mooney. Appeal dismissed. See 
rule 7A(2). 

No. A-02-1031: State v. Pleines. Appeal dismissed. See rule 
TA(2). 
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No. A-02-1032: Throckmorton v. Throckmorton. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. 
Supp. 2000). 

No. A-02-1034: Tyler y. Britten. Appeal dismissed. See mule 
7A(2). 

No. A-02-1037: State v. Paige. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1039: State v. Spurrier. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1041: Ash v. Hehner. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2000). 

No. A-02-1042: State on behalf of Chavez v. Chavez. 
Stipulation allowed; appeal dismissed. 

Nos. A-02-1044, A-02-1045: State v. Jefferson. Affirmed. 
See, rule 7A(1); State v. Dean, 264 Neb. 42, 645 N.W.2d 528 
(2002). 

No. A-02-1048: State v. Delgado. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1049: State v. Denney. Affirmed. See, rule 7A(1); 
State v. Zarate, 264 Neb. 690, 651 N.W.2d 215 (2002). 

No. A-02-1050: Tyler vy. Cole. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-02-1068: Christiansen vy. Park Townhouses. Motion 
of appellant to dismiss appeal sustained; appeal dismissed with 
prejudice. 

No. A-02-1075: State v. Albaugh. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1078: Martin vy. Lindner. Motion of appellee for 
summary dismissal sustained. See rule 7B(1). 

Nos. A-02-1079, A-02-1080: State v. McCoy. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-1082: State v. Van Meveren. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1084: Lopez-Rayo y. American Family Ins. Co. 
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912(1) 
(Cum. Supp. 2000). 
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No. A-02-1086: State v. Hembd. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1087: Lewis v. Omaha Correctional Center. 
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 
(Cum. Supp. 2000). 

No. A-02-1088: Moore v. Clarke. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
Further, pleadings filed by appellant captioned “Order To Show 
Cause” are dismissed as moot. 

No. A-02-1090: Coffey v. Coffey. Appeal dismissed. See, 
tule 7A(2); Bayliss v. Bayliss, 8 Neb. App. 269, 592 N.W.2d 165 
(1999). 

No. A-02-1091: Terry v. Rood. Affirmed. See, rule 7A(1); 
Cotton v. Fruge, 8 Neb. App. 484, 596 N.W.2d 32 (1999). 

No. A-02-1095: State v. Threats. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1098: State v. Terry. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1100: Fraternal Order of Police v. City of Grand 
Island. Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-02-1103: Egan v. Egan. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, rules 7B(2) 
and 5B(1); Huddleson v. Abramson, 252 Neb. 286, 561 N.W.2d 
580 (1997) (where there is no bill of exceptions, only issue 
before court on appeal is whether pleadings are sufficient to sup- 
port judgment). 

No. A-02-1104: Waite v. Davison. Appeal dismissed. See 
tule 7A(2). 

Nos. A-02-1106, A-02-1108: State v. Workman. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-1107: State v. Abdul. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-02-1109: State v. Jones. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
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No. A-02-1111: State v. Thompson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); 
State v. Harrison, 255 Neb. 990, 588 N.W.2d 556 (1999). 

No. A-02-1113: State v. Vasser. Stipulation allowed; appeal 
dismissed. 

No. A-02-1114: State v. Vasser. Stipulation allowed; appeal 
dismissed. 

No. A-02-1116: Bitsoe v. Drivers Mgmt., Inc. Stipulation 
allowed; appeal dismissed. 

No. A-02-1119: Hughes v. Franchise Consortium Internat. 
Bankruptcy stay lifted; appeal dismissed. 

No. A-02-1123: State v. Colwell. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1124: Beers v. Kenney. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-02-1125: United Nebraska Bank, O’Neill v. 
Troshynski. Affirmed. See rule 7A(1). 

Nos. A-02-1130, A-02-1131: State v. Ramos. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-1132: State v. Weddingfeld. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See State 
v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-1133: Osborn v. Osborn. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-02-1135: State v. Epstein. There being no poverty 
affidavit requesting in forma pauperis status, the matter is sum- 
marily dismissed. 

No. A-02-1136: Nebraska Furniture Mart v. Duffy. Appeal 
dismissed. See rule 7A(2). 

No. A-02-1137: State v. Munson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1139: State v. Van Auken. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-1140: Marvin v. City of West Point. Affirmed. See 
rule 7A(1). 
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No. A-02-1147: Diamond Engineering Co. v. City of Grand 
Island. Appeal dismissed. See Gordon v. Community First State 
Bank, 255 Neb. 637, 587 N.W.2d 343 (1998). 

No. A-02-1148: State v. Foutch. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1149: State v. Payer. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

Nos. A-02-1150 through A-02-1152: State v. Hansen. 
Motions of appellee for summary affirmance sustained; judg- 
ments affirmed. See rule 7B(2). 

No. A-02-1155: Reid v. Reid. Stipulation allowed; appeal 
dismissed. 

No. A-02-1156: Blaine v. Beyer. Appeal dismissed. See, rule 
7A(2); Billingsley v. BFM Liquor Mgmt., 259 Neb. 992, 613 
N.W.2d 478 (2000). 

No. A-02-1157: Blaine v. Beyer. Appeal dismissed. See, rule 
7A(2); Billingsley v. BFM Liquor Mgmt., 259 Neb. 992, 613 
N.W.2d 478 (2000). 

No. A-02-1158: Chambers v. Neyland. Motion of appellee 
for summary dismissal sustained. See rule 7B(1). 

No. A-02-1159: Federal Deposit Ins. Corp. v. Slangal. 
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1912 
(Cum. Supp. 2002). 

No. A-02-1162: State v. Garcia. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
Neb. Rev. Stat. § 47-503(1) (Reissue 1998). 

No. A-02-1164: Riley v. Department of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-02-1176: Bunkerhill Farms, Inc. v. Sterr. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. 
Supp. 2002); Parker v. Parker, 10 Neb. App. 658, 636 N.W.2d 
385 (2001). 

No. A-02-1177: State v. Garcia. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-1178: State v. Garcia. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 
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No. A-02-1179: State v. Rodriguez. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

Nos. A-02-1180, A-02-1181: State v. Zoch. Affirmed. Per 
Curiam. 

No. A-02-1182: State v. Webster. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1187: State v. Moore. The case filed in the district 
court is frivolous. The appeal of the dismissal by the district 
court is also frivolous. The order of the district court is affirmed. 
See rule 7A(1). Further attempts to litigate this matter should 
result in sanctions being imposed against appellant. 

No. A-02-1188: State v. Katzberg. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-1190: State v. Peterson. Appeal dismissed. See, 
rule 7A(2); State v. Engleman, 5 Neb. App. 485, 560 N.W.2d 
851 (1997). 

No. A-02-1191: State v. Ramos. Matter summarily dis- 
missed. See, rule 7A(2); State v. Lauck, 261 Neb. 145, 621 
N.W.2d 515 (2001). 

No. A-02-1192: State v. Cramer. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1193: State v. Cappa. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1194: State v. Kuil. Appeal dismissed. See, rules 
7A(2) and 1; Neb. Rev. Stat. § 33-103 (Reissue 1998); State v. 
Bailey, 225 Neb. 66, 402 N.W.2d 319 (1987). See, also, Neb. 
Rev. Stat. § 29-825 (Cum. Supp. 2002); State v. Ruiz-Medina, 8 
Neb. App. 529, 597 N.W.2d 403 (1999). 

No. A-02-1195: State v. Garrelts. Affirmed. See, rule 7A(1); 
State v. Zarate, 264 Neb. 690, 651 N.W.2d 215 (2002); State v. 
Von Dorn, 234 Neb. 93, 449 N.W.2d 530 (1989). 

No. A-02-1200: Hoatson v. Hoatson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-1204: State v. Bice. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1205: State v. Rand. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
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No. A-02-1209: State v. Delaney. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1210: State v. Sims. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-02-1214: In re Interest of Natasha B. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-02-1215: In re Interest of Joanna B. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. A-02-1216: In re Interest of Laryssa B. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-02-1223: State v. Woodard. Appeal dismissed. See, 
tule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002). 

No. A-02-1224: In re Interest of Seth T. Stipulation allowed; 
appeal dismissed. 

No. A-02-1225: Nickolite v. Nickolite. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1228: Crowley v. Department of Motor Vehicles. 
By order of the court, appeal dismissed for failure to file briefs. 

No. A-02-1231: Patz v. Department of Corr. Servs. Motion 
of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2). 

No. A-02-1232: Jones v. Department of Corr. Servs. 
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2). 

No. A-02-1233: Gray v. Wagner. Affirmed. See rule 7A(1). 

No. A-02-1235: State y. Henry. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1236: State v. Christlieb. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-1238: State v. Kitt. Motion of appellee for sum- 
mary dismissal sustained. See rule 7B(1). 

No. A-02-1239: State v. Fruhling. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1242: Smith v. Smith. Stipulation allowed; appeal 
dismissed with prejudice; each party to pay own costs. 
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No. A-02-1249: Miller v. Steichen. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2002); 
Macke v. Pierce, 263 Neb. 868, 643 N.W.2d 673 (2002). 

No. A-02-1251: State v. Rodriguez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See mle 
7B(2). 

No. A-02-1252: State v. Wingard. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1253: State v. Luzum. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1263: In re Trust of Becker. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-2729(6) (Cum. Supp. 2002). 

No. A-02-1264: In re Estate of Becker. Appeal dismissed. 
See, rule 7A(2); Neb. Rev. Stat. § 25-2729(6) (Cum. Supp. 2002). 

No. A-02-1269: State v. Bush. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1272: State v. Pospisil. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-1273: State v. Pospisil. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1274: Provancha v. Boche. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs. 

No. A-02-1275: Blanton v. City of Sidney. Stipulation 
allowed; appeal dismissed; each party to pay own costs. 

No. A-02-1277: Data Processors Internat. v. Independent 
Mktg. Servs. Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. 
§ 25-1315 (Cum. Supp. 2002); Parker v. Parker, 10 Neb. App. 
658, 636 N.W.2d 385 (2001). 

No. A-02-1278: State y. Schmidt. Appeal dismissed. See, 
rule 7A(2); Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 
(2000). 

No. A-02-1278: State v. Schmidt. Motion of appellant for 
rehearing sustained. Appeal reinstated. 

No. A-02-1279: State v. Jackson. Appeal dismissed. See 
Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 2002). 
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Nos. A-02-1280 through A-02-1283: State v. Rue. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-1285: State v. Tickle. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-1288: Anzalone v. Department of Corr. Servs. 
Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. § 84-917(2)(a) 
(Reissue 1999); Kovar v. Habrock, 261 Neb. 337, 622 N.W.2d 688 
(2001). 

No. A-02-1291: State v. Stolpe. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Nelson, 262 Neb. 896, 636 N.W.2d 620 (2001); State v. 
Castor, 262 Neb. 423, 632 N.W.2d 298 (2001); State v. Decker, 
261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-1294: State v. Plenty Arrows. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1295: In re Interest of Ethan P. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. A-02-1299: Hart v. Cornhusker Auto Center. Motion 
of appellee for summary dismissal sustained. See, Neb. Rev. 
Stat. § 25-1315 (Cum. Supp. 2002); Keef v. State, 262 Neb. 622, 
634 N.W.2d 751 (2001). 

No. A-02-1303: State v. Colby. Motion of appellee for sum- 
mary dismissal sustained. See, rule 7B(1); Neb. Rev. Stat. 
§ 25-1301 (Cum. Supp. 2002); Design Builders, Inc. v. 
Heyd-Lamb, 10 Neb. App. 642, 635 N.W.2d 543 (2001); Mumin 
v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 (2000). 

No. A-02-1304: State v. Stacy. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1305: Glass v. Department of Corr. Servs. Appeal 
dismissed. See, rule 7A(2); Neb. Rev. Stat. § 84-917(2)(a) 
(Reissue 1999). 

No. A-02-1306: In re Trust of VanDeWalle. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-02-1308: State v. McCray. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
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No. A-02-1310: State ex rel. Tyler v. Carey. By order of the 
court, appeal dismissed for failure to file briefs. 

Nos. A-02-1314, A-02-1315: State v. Witter. Motions of 
appellee for summary affirmance sustained; judgments affirmed. 
See rule 7B(2). 

No. A-02-1317: Nielsen v. Nielsen. Appeal dismissed. See, 
rule 7A(2); Dvorak v. Bunge Corp., 256 Neb. 341, 590 N.W.2d 
682 (1999); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2002). 

No. A-02-1324: State v. Kurtzer. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See State v. 
Nesbitt, 264 Neb. 612, 650 N.W.2d 766 (2002). 

No. A-02-1325: King v. Neth. Affirmed. See rule 7A(1). 

No. A-02-1329: In re Guardianship & Conservatorship of 
Peak. Appeal dismissed. See, rule 7A(2); Custom Fabricators v. 
Lenarduzzi, 259 Neb. 453, 610 N.W.2d 391 (2000). 

No. A-02-1339: Bohlmann v. Bohlmann. Appeal dismissed. 
See, rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2002); 
Dvorak v. Bunge Corp., 256 Neb. 341, 590 N.W.2d 682 (1999). 

No. A-02-1341: State v. Crockett. Appeal dismissed. See, 
rule 7A(2); State v. Ruiz-Medina, 8 Neb. App. 529, 597 N.W.2d 
403 (1999). 

No. A-02-1342: State v. Allen. Appeal dismissed for lack of 
jurisdiction. 

No. A-02-1344: State v. Roundtree. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1350: State v. Doley. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-1352: State v. Avery. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1354:; Nelson v. Weiler. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002). 

No. A-02-1355: Kirkpatrick y. Wiler. Appeal dismissed. 
See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002). 

No. A-02-1358: Holten v. Holten. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 
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No. A-02-1362: Kaltsounis v. Chappelear. Appeal dismissed. 
See, rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2002). 
See, also, Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 
(2000). 

No. A-02-1368: State v. Jasper. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1369: WBE Company v. City of Gretna. By order 
of the court, appeal dismissed for failure to file briefs. 

No. A-02-1372: State v. Gonzales. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1374: State v. Frame. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1377: State v. Schade. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1379: Pratt v. Department of Corr. Servs. Motion 
of appellee for summary dismissal sustained. See, Galyen v. 
Balka, 253 Neb. 270, 570 N.W.2d 519 (1997); Perryman v. 
Nebraska Dept. of Corr. Servs., 253 Neb. 66, 568 N.W.2d 241 
(1997); County of Lancaster v. State, 247 Neb. 723, 529 N.W.2d 
791 (1995). 

No. A-02-1382: In re Interest of Heaven M. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-02-1387: State v. Peterson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Wilson, 252 Neb. 637, 564 N.W.2d 241 (1997). 

No. A-02-1388: State v. Collins. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1391: Waite v. Hippe. Motions of appellees for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); Russell v. Bridgens, 264 Neb. 217, 647 N.W.2d 56 (2002); 
Baltensperger v. United States Dept. of Ag., 250 Neb. 216, 548 
N.W.2d 733 (1996). 

No. A-02-1393: State v. Larkin. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1394: State v. Nievierowski. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2). 
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No. A-02-1399: Salinas v. Salinas. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-02-1400: State v. Vollman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1402: State v. Sorensen. Affirmed. See rule 7A(1). 

No. A-02-1404: In re Estate of Borowiak. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. A-02-1405: Hosack v. Hosack. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. §§ 25-1301 and 25-1912(1) (Cum. 
Supp. 2002). 

No. A-02-1407: Material Processing, Inc. v. County Bd. of 
Dakota Cty. Stipulation allowed; appeal dismissed. 

No. A-02-1409: Bell v. Kilpatrick. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-1413: Gould v. Gould. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-02-1414: State v. Ferris. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1416: Jones v. Thurber. Summarily affirmed. See, 
rule 7A(1); Sabers v. Delano, 100 F.3d 82 (8th Cir. 1996) 
(inmate brought 42 U.S.C. § 1983 action claiming inadequate 
library facilities and attorney incompetence; trial court’s grant 
of summary judgment in favor of prison officials affirmed). 

No. A-02-1425: State v. Scott. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1426: State v. Marquez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1427: State v. Coates. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-1428: State v. Mekiney. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1430: Tyler v. Williams. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-02-1431: Tyler v. “Jane Doe” Bailiff. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-02-1432: Tyler v. Eickhoff. By order of the court, 
appeal dismissed for failure to file briefs. 
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No. A-02-1434: State v. Grove. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1440: In re Guardianship & Conservatorship of 
Clark. Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-02-1444: State v. Moore. Appeal dismissed. See, rule 
7A(2); State v. Engleman, 5 Neb. App. 485, 560 N.W.2d 851 
(1997). 

No. A-02-1445: Storevich v. Department of Corr. Servs. 
Appeal dismissed. See rule 7A(2). 

No. A-02-1449: State v. Fulton. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1451: State v. Johnson. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-02-1452: State v. Addleman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1453: State v. Malagon. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-02-1456: Smith v. Omaha World Herald Co. Appeal 
dismissed. See, rule 7A(2); Gordon v. Community First State 
Bank, 255 Neb. 637, 587 N.W.2d 343 (1998). 

No. A-02-1457: State v. Simon. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See State v. 
Decker, 261 Neb. 382, 622 N.W.2d 903 (2001). 

No. A-02-1462: State v. Rabanales. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002). 

No. A-02-1463: State v. Smith. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1466: Slosburg Co. v. Cort Instant Furniture 
Rental. Affirmed. See rule 7A(1). 

Nos. A-02-1469 through A-02-1471: State v. Kellogg. 
Motions of appellee for summary affirmance sustained; judg- 
ments affirmed. See rule 7B(2). 

No. A-02-1472: Cain v. Williamson. Appeal dismissed. See, 
rule 7A(2); In re Estate of Severns, 217 Neb. 803, 352 N.W.2d 
865 (1984). 

No. A-02-1474: Garsombke v. Allstate Ins. Co. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 
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No. A-02-1476: Sattler v. Egelhoff. Stipulation allowed; 
appeal dismissed with prejudice. 

No. A-02-1481: Bigelow v. Gleason. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-02-1487: State v. Hill. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1488: State v. Delvaux. Appeal dismissed. See, 
rule 7A(2); State v. Pruett, 258 Neb. 797, 606 N.W.2d 781 
(2002). 

No. A-02-1493: State v. Tyma. Appeal dismissed. See rule 
7A(2). 

No. A-02-1494: State v. Garcia. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1495: State v. Hansen. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-02-1496: State v. Escamilla. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-02-1497: Tyler v. Tyler. Appeal dismissed. See rule 
7A(2). 

No. A-02-1502: Thomas v. State. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2002); 
Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 (2000). 

No. A-03-002: Nurses, Inc. v. Lecuona. Appeal dismissed. 
See mle 7A(2). See, also, Neb. Rev. Stat. § 84-917(2)(a) (Reissue 
1999); Gracey v. Zwonecheck, 263 Neb. 796, 643 N.W.2d 381 
(2002); Metro Renovation v. State, 249 Neb. 337, 543 N.W.2d 
715 (1996). 

No. A-03-003: TCF National Bank v. Hayden. Appeal dis- 
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1301 (Cum. Supp. 
2002); Mumin v. Hart, 9 Neb. App. 404, 612 N.W.2d 261 (2000). 

No. A-03-004: Lakin v. Shaw. Appeal dismissed. See, rule 
7A(2); O’Connor v. Kaufman, 255 Neb. 120, 582 N.W.2d 350 
(1998). 

No. A-03-007: State v. Hernandez. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-03-008: State v. Coplin. By order of the court, appeal 
dismissed for failure to file briefs. 
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No. A-03-011: Zimmerman v. Fry. Stipulation allowed; 
appeal dismissed; each party to pay own costs. 

No. A-03-012: Hanchera v. Board of Adjustment. Reversed 
and remanded for further proceedings. See, rule 7A(3); Eastroads 
v. Omaha Zoning Bd. of Appeals, 7 Neb. App. 951, 587 N.W.2d 
413 (1998) (summary judgment inappropriate in appeal proceed- 
ings to district court). 

No. A-03-013: Benson v. Benson. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-03-016: Johnson Co. v. Jandrain. Motion of appellant 
to dismiss appeal sustained without prejudice to action by trial 
court on supersedeas bond. 

No. A-03-017: Classic Auto Sales v. Lombardi. Appeal dis- 
missed. See, rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp. 
2002); Scottsdale Ins. Co. v. City of Lincoln, 260 Neb. 372, 617 
N.W.2d 806 (2000). 

No. A-03-018: Universal Revenue Servs. v. Burton. Motion 
of appellant to dismiss appeal sustained; appeal dismissed. 

No. A-03-025: In re Interest of Amanda R. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-03-026: State v. Martinez. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-03-030: Jones v. Zitka. Appeal dismissed. See, rule 
7A(2); Gordon v. Community First State Bank, 255 Neb. 637, 
587 N.W.2d 343 (1998). 

No. A-03-039: Jones v. Department of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-03-043: Blight v. Jones. Appeal dismissed. See Neb. 
Rev. Stat. § 25-1301 (Cum. Supp. 2002). 

No. A-03-044: Hibler v. Hibler. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1902 (Reissue 1995). 

No. A-03-048: State v. Townsend. Appeal dismissed. See, 
rule 7A(2); State v. Jones, 264 Neb. 812, 652 N.W.2d 288 
(2002). 

No. A-03-053: Blight v. Poland. Appeal dismissed. See Neb. 
Rev. Stat. § 25-1301 (Cum. Supp. 2002). 

No. A-03-053: Blight v. Poland. Motion of appellant for 
reconsideration of dismissal sustained; case reinstated. 
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No. A-03-061: In re Interest of Bradey S. & Bailey S. 
Appeal dismissed. See, rule 7A(2); In re Interest of William H., 
3 Neb. App. 869, 533 N.W.2d 670 (1995). 

No. A-03-063: State v. Royer. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See, rule 7B(2); 
State v. Decker, 261 Neb. 382, 622 N.W.2d 903 (2001); State v. 
Lotter, 255 Neb. 456, 586 N.W.2d 591 (1998). 

No. A-03-069: Van Natter v. Department of Corr. Servs. 
Motion of appellant to dismiss appeal sustained; appeal dis- 
missed. See, rule 8; US Ecology v. State, 258 Neb. 10, 601 
N.W.2d 775 (1999). 

No. A-03-070: State v. Lang. Appeal dismissed. See, rule 
7A(2); State v. Eutzy, 242 Neb. 851, 496 N.W.2d 529 (1993); 
State v. Harper, 233 Neb. 841, 448 N.W.2d 407 (1989). 

No. A-03-075: Armbrust Village Venture v. Purdy & Slack 
Architects. Appeal dismissed. See, rule 7A(2); Mumin v. Hart, 
9 Neb. App. 404, 612 N.W.2d 261 (2000). Appellee’s motion to 
dismiss overruled as moot. See Neb. Rev. Stat. § 25-1301 (Cum. 
Supp. 2002). 

No. A-03-080: Martin v. Department of Corr. Servs. 
Motion of appellee for summary dismissal sustained for lack of 
jurisdiction. 

No. A-03-082: Holder v. Kenny. Motion of appellee for sum- 
mary dismissal for mootness sustained. See rule 7D(1). 

No. A-03-093: In re Interest of Tiffany O. Appeal dismissed. 
See, rule 7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002). 

No. A-03-096: Cascio v. Cascio. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-03-097: Robinson v. Board of Parole. Summarily 
affirmed. See, rule 7A(1); Ditter v. Nebraska Bd. of Parole, 11 
Neb. App. 473, 655 N.W.2d 43 (2002). 

No. A-03-108: Walker v. Walker. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-03-110: State v. Miller. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-03-116: Smeal Fire Apparatus, Co. v. Kreikemeier. 
Appeal dismissed. See, rule 7A(2); Fischer v. Cvitak, 264 Neb. 
667, 652 N.W.2d 274 (2002). 
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No. A-03-123: Picard v. Allmerica Fin. Life Ins. & Annuity 
Co. Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. 
§ 25-1301(3) (Cum. Supp. 2002). 

No. A-03-125: Tyler v. Wickenkamp. Affirmed. See mle 
TA(1). 

No. A-03-126: Mumin v. Hopkins. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-03-127: Saylor v. Department of Corr. Servs. Appeal 
dismissed. See, rule 7A(2); Dittrich v. Nebraska Dept. of Corr. 
Servs., 248 Neb. 818, 539 N.W.2d 432 (1995). 

No. A-03-135: Pollock v. Pickett. Stipulation allowed; 
appeal dismissed. 

No. A-03-142: Brandenburgh v. Waste Connections of 
Nebraska, Inc. County court order is not final order. See Neb. 
Rev. Stat. § 25-1315 (Cum. Supp. 2002). Therefore, appeal dis- 
missed for lack of jurisdiction and district court’s order vacated. 

No. A-03-142: Brandenburgh v. Waste Connections of 
Nebraska, Inc. Joint motion of the parties for rehearing 
granted. Dismissal vacated and appeal shall proceed. 

No. A-03-150: State v. Jensen. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-03-155: Dannull v. Pipe. Stipulation allowed; appeal 
dismissed. 

No. A-03-157: State v. Dyer. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-03-161: Menvielle v. Menvielle. Appeal dismissed. 
See rule 7A(2). 

No. A-03-163: State v. Styles. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-03-172: Sparks v. Sparks. Stipulation allowed; appeal 
dismissed with prejudice. 

No. A-03-176: Lynch v. State Farm Mut. Auto. Ins. Co. 
Appeal dismissed. See, rule 7A(2); Gordon v. Community First 
State Bank, 255 Neb. 637, 587 N.W.2d 343 (1998). 

No. A-03-178: Tyler v. City of Hadar. Appeal dismissed. 
See, rule 7A(2); Chambers v. Lautenbaugh, 263 Neb. 920, 644 
N.W.2d 540 (2002). 
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No. A-03-179: Tyler v. Village Bd. of Hadar. Appeal dis- 
missed. See, rule 7A(2); Chambers v. Lautenbaugh, 263 Neb. 
920, 644 N.W.2d 540 (2002). 

No. A-03-184: Blaine v. Beyer. Appeal dismissed. See, rule 
7A(2); Billingsley v. BFM Liquor Mgmt., 259 Neb. 992, 613 
N.W.2d 478 (2000) (all issues prayed for in petition must be dis- 
posed of to be final order). 

No. A-03-185: Blaine v. Beyer. Appeal dismissed. See, rule 
7A(2); Billingsley v. BFM Liquor Mgmt., 259 Neb. 992, 613 
N.W.2d 478 (2000) (all issues prayed for in petition must be dis- 
posed of to be final order). 

No. A-03-189: State v. Abbott. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002). 

No. A-03-190: State v. Abbott. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002). 

No. A-03-196: State ex rel. Tyler v. Britten. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. A-03-197: Martin v. Williams. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See, rule 
7B(2); McCarson v. McCarson, 263 Neb. 534, 641 N.W.2d 62 
(2002); State v. Biernacki, 237 Neb. 215, 465 N.W.2d 732 (1991). 

No. A-03-230: State v. Cope. Motion of appellee for sum- 
mary dismissal sustained. See rule 7D(1). 

No. A-03-231: State v. Foreman. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 29-3001 (Reissue 1995); State v. Eutzy, 
242 Neb. 851, 496 N.W.2d 529 (1993) (appellant failed to 
demonstrate he still had legally cognizable interest in outcome 
of litigation). 

No. A-03-232: Livingston v. Ziegler. Appeal dismissed. See, 
rule 7A(2); Neb. Rev. Stat. § 25-1315 (Cum. Supp. 2002); 
Scottsdale Ins. Co. v. City of Lincoln, 260 Neb. 372, 617 N.W.2d 
806 (2000). 

No. A-03-242: State v. Stewart. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-03-245: State v. Svitak. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002). 
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No. A-03-273: State v. Chen. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 29-2101 (Cum. Supp. 2002); State v. 
McCracken, 248 Neb. 576, 537 N.W.2d 502 (1995); State v. 
Engleman, 5 Neb. App. 485, 560 N.W.2d 851 (1997). See, also, 
State v. McCormick and Hall, 246 Neb. 271, 518 N.W.2d 133 
(1994). 

No. A-03-289: State v. Bowder. Appeal dismissed. See, rule 
7A(2); State v. Jacob, 256 Neb. 492, 591 N.W.2d 541 (1999); 
State v. McCracken, 248 Neb. 576, 537 N.W.2d 502 (1995). 

No. A-03-309: Criger v. Department of Motor Vehicles. 
Motion of appellant to dismiss appeal sustained; appeal dismissed. 

No. A-03-312: In re Interest of Terrance M. et al. Appeal 
dismissed for lack of jurisdiction. 

No. A-03-317: Barnard v. Belding. Appeal dismissed. See, 
rule 7A(2); O’Connor v. Kaufman, 255 Neb. 120, 582 N.W.2d 
350 (1998). 

No. A-03-321: State v. Schram. Appeal dismissed. See, rule 
7A(2); Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2002). 

No. A-03-324: Ehrman v. Ehrman. Appeal dismissed. See, 
tule 7A(2); Paulsen v. Paulsen, 10 Neb. App. 269, 634 N.W.2d 
12 (2001) (order modifying dissolution decree, which trans- 
ferred custody of child from former wife to former husband but 
reserved question of child support for later determination, was 
not final and appealable.) 

No. A-03-332: Hernandez v. Hernandez. Stipulation allowed; 
appeal dismissed at cost of appellant. 

No. A-03-340: Boykin v. Boykin. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-03-342: Buse v. Department of Motor Vehicles. Motion 
of appellant to dismiss appeal sustained; appeal dismissed. 

No. A-03-362: State v. Nelson. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-03-388: State v. Burks. Appeal dismissed. See, rule 
7A(2); State v. Eutzy, 242 Neb. 851, 496 N.W.2d 529 (1993). 

No. A-03-407: Sindelar v. Creston Fertilizer Co. Appeal dis- 
missed. See, rule 7A(2); State v. Plymate, 8 Neb. App. 513, 598 
N.W.2d 65 (1999); Forrest v. Eilenstine, 5 Neb. App. 77, 554 
N.W.2d 802 (1996) (time for filing appeal is not tolled unless 
proceedings leading up to motion for new trial constitute trial). 
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No. A-03-409: Giles v. Giles. Appeal dismissed. See, mule 
7A(2); Robbins v. Robbins, 3 Neb. App. 953, 536 N.W.2d 77 
(1995). 

No. A-03-410: In re Interest of Joshua S. Motion of appellant 
to dismiss appeal sustained; appeal dismissed without prejudice. 

No. A-03-442: Scurlocke v. Hansen. Appeal dismissed. See, 
tule 7A(2); Neb. Rev. Stat. § 25-1315(1) (Cum. Supp. 2002); 
Keef v. State, 262 Neb. 622, 634 N.W.2d 751 (2001). 

No. A-03-444: State v. Camacho. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-03-450: Cullum v. Department of Corr. Servs. 
Appeal dismissed. See, rule 7A(1); Neb. Rev. Stat. § 25-1912(1) 
(Cum. Supp. 2002). 

No. A-03-475: State v. Burdette. Appeal dismissed. See rule 
7A(2). 

No. A-03-490: Lyle v. City of Hastings. Appeal dismissed. 
See, rule 7A(2); Burke v. Blue Cross Blue Shield, 251 Neb. 607, 
558 N.W.2d 577 (1997). 

No. A-03-492: Reinhard v. Hitchcock. Pursuant to stipulation 
of appellant, motion of appellee for summary dismissal sustained. 

No. A-03-515: Wilson v. S.T.J., Inc. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs. 

No. A-03-518: Tyler v. Clarke. Appeal dismissed. See rule 
7TA(2). 

No. A-03-565: State v. Kmiecik. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-03-566: State v. Kmiecik. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-33-020021: State v. Mollner. Appellant’s exception to 
district court’s order of dismissal entered May 30, 2002, dis- 
missed. See, rule 7A(2); Neb. Rev. Stat. § 29-2315.01 (Reissue 
1995). See, also, Neb. Rev. Stat. § 25-2221 (Reissue 1995); 
State v. Johnson, 259 Neb. 942, 613 N.W.2d 459 (2000). 

No. A-33-030006: State v. Inget. Appellant’s exception dis- 
missed. See, rule 7A(2); Neb. Rev. Stat. § 29-2315.01 (Reissue 
1995). See, also, State v. Johnson, 259 Neb. 942, 613 N.W.2d 
459 (2000). 
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No. A-33-030017: State v. Martinez. Application to docket 
appeal under Neb. Rev. Stat. § 29-2315.01 (Reissue 1995) 
denied for lack of final order. See State v. Wieczorek, 252 Neb. 
705, 565 N.W.2d 481 (1997). 


LIST OF CASES ON PETITION 
FOR FURTHER REVIEW 


No. A-00-421: City of Lincoln v. Nebraska Pub. Power 
Dist., 10 Neb. App. 713 (2001). Petition of appellant for further 
review overruled on April 24, 2002. 

No. A-00-606: Detmer v. Bixler, 10 Neb. App. 899 (2002). 
Petition of appellee for further review overruled on May 15, 
2002. 

No. S-00-698: State v. Davlin, 10 Neb. App. 866 (2002). 
Petition of appellee for further review sustained on April 10, 
2002. 

Nos. A-00-720, A-00-721: State v. Beers. Petitions of appel- 
lant for further review overruled on August 29, 2002. 

No. A-00-786: State v. Armendariz. Petition of appellee for 
further review overruled on May 23, 2002. 

No. A-00-835: Erikson v. Abels. Petition of appellee for fur- 
ther review overruled on May 23, 2002. 

No. A-00-894: Boren v. Burlington Northern & Santa Fe 
Ry. Co., 10 Neb. App. 766 (2002). Petition of appellant for fur- 
ther review overruled on April 10, 2002. 

No. A-00-897: Lee Sapp Leasing v. Ciao Caffe & Espresso, 
Inc., 10 Neb. App. 948 (2002). Petition of appellee for further 
review overruled on May 15, 2002. 

No. S-00-928: Day v. Heller, 10 Neb. App. 886 (2002). 
Petition of appellee for further review sustained on April 17, 
2002. 

No. A-00-945: Jacobitz v. Nebraska Dept. of Health & 
Human Servs. Petition of appellant for further review overruled 
on July 17, 2002. 

No. A-00-960: State v. Schlondorf. Petition of appellant for 
further review overruled on August 28, 2002. 

No. S-00-967: Rydberg v. I.H.S., Inc. Petition of appellant 
for further review sustained on November 20, 2002. 

No. A-00-981: Majerus v. Majerus. Petition of appellant for 
further review overruled on April 24, 2002. 
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No. A-00-995: State v. Young. Petition of appellant for fur- 
ther review overruled on August 28, 2002. 

No. A-00-998: Real Estate Financing v. Mock. Petition of 
appellant for further review overruled on June 26, 2002. 

Nos. A-00-1015, A-00-1016: Andrews Van Lines v. 
McCampbell. Petitions of appellant for further review overruled 
on March 27, 2002. 

No. A-00-1020: Wagner v. Union Pacific RR. Co., 11 Neb. 
App. 1 (2002). Petition of appellant for further review overruled 
on July 3, 2002. 

No. A-00-1031: Omaha Constr. Indus. Pension Plan v. 
Children’s Hosp., 11 Neb. App. 35 (2002). Petition of appellee 
for further review overruled on May 23, 2002. 

No. A-00-1035: Beshaler v. Spalding Irrigation. Petition of 
appellant for further review overruled on August 28, 2002. 

No. A-00-1035: Beshaler v. Spalding Irrigation. Petition of 
appellee Paulsen for further review overruled on August 28, 
2002. 

No. S-00-1051: Dominium Illinois Three v. Arbor Dev. 
Group. Petition of appellant for further review sustained on 
November 20, 2002. 

No. A-00-1056: Wright v. Preston Resources, Inc., 10 Neb. 
App. 856 (2002). Petition of appellant for further review over- 
ruled on March 27, 2002. 

No. A-00-1063: State v. Hauck. Petition of appellee for fur- 
ther review overruled on May 15, 2002. 

No. A-00-1077: Bellevue Health & Emerg. Clinic v. Bert 
Murphy L.L.C. Petition of appellee Murphy for further review 
overruled on July 17, 2002. 

No. A-00-1088: McCray v. Pollack. Petition of appellant for 
further review overruled on June 12, 2002. 

No. A-00-1105: Ramer vy. Ramer. Petition of appellant for 
further review overruled on August 28, 2002. 

No. A-00-1109: Sgambellone v. Dobrovolny. Petition of 
appellant for further review overruled on June 19, 2002. 

No. A-00-1111: Neubauer v. Neubauer. Petition of appellee 
for further review overruled on August 28, 2002. 

No. A-00-1142: Wright v. Wright. Petition of appellant for 
further review overruled on March 27, 2002. 


PETITIONS FOR FURTHER REVIEW Ixxxv 


No. A-00-1146: Robinson v. NABCO, Inc., 10 Neb. App. 
968 (2002). Petition of appellant for further review overruled on 
May 8, 2002. 

No. A-00-1164: Kieselhorst v. Schneiderheinz. Petition of 
appellant for further review overruled on December 18, 2002. 

No. A-00-1201: State v. Simmons. Petition of appellant for 
further review overruled on June 5, 2002. 

No. A-00-1224: Farm Bureau Ins. Co. v. Nawojski. Petition 
of appellant for further review overruled on June 26, 2002. 

No. A-00-1229: State v. Leggins. Petition of appellant for 
further review overruled on June 5, 2002. 

No. A-00-1244: Randolph Oldsmobile Co. v. Nichols, 11 
Neb. App. 158 (2002). Petition of appellant for further review 
overruled on August 28, 2002. 

No. A-00-1246: Paulsen v. Paulsen, 11 Neb. App. 362 
(2002). Petition of appellant for further review overruled on 
October 23, 2002. 

No. A-00-1257: Parola v. Creighton University. Petition of 
appellant for further review overruled on September 18, 2002. 

No. A-00-1280: Heggemeyer v. Heggemeyer. Petition of 
appellant for further review overruled on August 28, 2002. 

No. A-00-1292: State v. Sobey. Petition of appellant for fur- 
ther review overruled on May 15, 2002. 

No. S-00-1293: State v. Sobey. Petition of appellee for fur- 
ther review sustained on May 15, 2002. 

No. A-00-1314: Albers v. Atlas Roofing Corp. Petition of 
appellant for further review overruled on January 3, 2003. 

No. S-01-008: Herrera y. Fleming Cos., 10 Neb. App. 987 
(2002). Petition of appellee for further review sustained on July 
3, 2002. 

No. A-01-036: D & S Realty v. Cutler. Petition of appellant 
for further review overruled on June 11, 2003. 

No. A-01-036: D & S Realty v. Cutler. Petition of appellee 
for further review overruled on June 11, 2003. 

No. A-01-040: State v. King. Petition of appellant for further 
review overruled on April 25, 2002. 

No. A-01-068: Anderson Excayv. & Wrecking Co. v. Argus 
Dey. Co. Petition of appellant for further review overruled on 
April 9, 2003. 


Ixxxvi PETITIONS FOR FURTHER REVIEW 


No. A-01-072: Hartman v. Hartman. Petition of appellant 
for further review overruled on September 11, 2002. 

No. A-01-095: Classe vy. Windsor Group. Petition of 
appellee for further review overruled on July 10, 2002. 

No. A-01-114: State on behalf of Hannon y. Rosenberg, 11 
Neb. App. 518 (2002). Petition of appellee for further review 
overruled on January 30, 2003. 

No. A-01-142: State vy. Smith. Petition of appellant for fur- 
ther review overruled on May 10, 2002. See rule 2F. 

No. A-01-164: Talbot v. Bellevue Fantasy’s, Inc. Petition of 
appellant for further review overruled on August 28, 2002. 

No. A-01-237: State vy. En Maati. Petition of appellant for 
further review overruled on September 25, 2002. 

No. S-01-251: Pribil v. Koinzan, 11 Neb. App. 199 (2002). 
Petition of appellant for further review sustained on August 28, 
2002. 

No. A-01-254: Shilling v. Shanks. Petition of appellant for 
further review overruled on December 18, 2002. 

No. A-01-275: Haghighi y. State. Petition of appellant for 
further review overruled on October 23, 2002. 

No. A-01-290: Neff v. Wenz. Petition of appellant for further 
review overruled on December 18, 2002. 

No. A-01-296: Hyde v. Hyde. Petition of appellee for further 
review overruled on December 11, 2002. 

No. A-01-299: Barner v. Sunflower Carriers. Petition of 
appellee for further review overruled on April 17, 2002. 

Nos. A-01-310, A-01-311: In re Interest of Tyra C. & 
Tyonna C. Petitions of appellant for further review overruled on 
April 10, 2002. 

No. A-01-313: Alderman v. County of Antelope, 11 Neb. 
App. 412 (2002). Petition of appellant for further review over- 
tuled on June 11, 2003. 

No. A-01-327: Arias v. Krutz. Petition of appellant for fur- 
ther review overruled on March 19, 2003. 

No. A-01-332: W.EM., Inc. v. Cherry Cty. Petition of appel- 
lant for further review overruled on August 28, 2002. 

No. A-01-337: State v. Taubenheim. Petition of appellee for 
further review overruled on April 17, 2002. 


PETITIONS FOR FURTHER REVIEW Ixxxvii 


No. A-01-350: In re Interest of Kenneth S. Petition of 
appellant for further review overruled on April 24, 2002. 

No. A-01-365: Duda yv. American Family Ins. Group. 
Petition of appellant for further review overruled on November 
27, 2002; cross-petition for further review also overruled on 
November 27, 2002. 

No. A-01-375: State v. Brown. Petition of appellant for fur- 
ther review overruled on March 27, 2002. 

No. A-01-378: Shaffer v. Shaffer. Petition of appellee for 
further review overruled on August 28, 2002. 

No. A-01-380: State v. Devitt. Petition of appellant for fur- 
ther review overruled on June 12, 2002. 

No. A-01-389: State v. Hill. Petition of appellant for further 
review overruled on April 17, 2002. 

No. A-01-390: Harvey Oaks Homeowner’s Assn. v. Aslan 
Company. Petition of appellant for further review overruled on 
March 12, 2003. 

No. A-01-416: State v. Matson. Petition of appellant for fur- 
ther review overruled on March 27, 2002. 

No. A-01-419: State v. Hill-Brown. Petition of appellant for 
further review overruled on May 21, 2002. 

No. A-01-434: State v. Harvey. Petition of appellant for fur- 
ther review overruled on May 23, 2002. 

No. S-01-440: State v. West. Petition of appellant for further 
review sustained on July 10, 2002. 

No. A-01-443: State ex rel. Free The Innocent, Inc. vy. 
Scotts Bluff Cty. Sheriff. Petition of appellant for further 
review overruled on April 10, 2002. 

No. A-01-462: State v. Morgan. Petition of appellant for fur- 
ther review overruled on August 28, 2002. 

No. A-01-484: In re Interest of John W. Petition of appel- 
lant for further review overruled on April 17, 2002. 

No. A-01-501: State v. Colangelo. Petition of appellant for 
further review overruled on June 11, 2002. 

No. A-01-507: Deal v. State. Petition of appellee for further 
review overruled on April 23, 2003. 

No. A-01-513: McGuire v. McGuire, 11 Neb. App. 433 
(2002). Petition of appellant for further review overruled on 
January 23, 2003. 


Ixxxviii PETITIONS FOR FURTHER REVIEW 


No. A-01-522: State v. Pestka. Petition of appellant for fur- 
ther review overruled on May 8, 2002. 

No. A-01-539: Luedtke v. Ripa. Petition of appellant for fur- 
ther review overruled on November 14, 2002. 

Nos. A-01-554, A-01-555: Saunders Cty. v. Metropolitan 
Utilities Dist.-A, 11 Neb. App. 138 (2002). Petitions of appellant 
for further review overruled on July 17, 2002. 

No. A-01-562: Tighe v. Cedar Lawn, Inc., 11 Neb. App. 250 
(2002). Petition of appellant for further review overruled on 
August 28, 2002. 

No. A-01-574: State v. Hayes, 10 Neb. App. 833 (2002). 
Petition of appellant for further review overruled on April 17, 
2002. 

No. A-01-593: In re Interest of Andrew M. et al., 11 Neb. 
App. 80 (2002). Petition of appellant for further review over- 
ruled on July 17, 2002. 

No. A-01-596: State y. Turner. Petition of appellant for fur- 
ther review overruled on May 23, 2002. 

No. A-01-613: Harvey Oaks Dental v. Peter Letterese & 
Assocs. Petition of appellee for further review overruled on 
March 12, 2003. 

No. A-01-616: State v. Curlile, 11 Neb. App. 52 (2002). 
Petition of appellant for further review overruled on May 15, 
2002. 

No. A-01-636: Tyler y. Crosby. Petition of appellant for fur- 
ther review overruled on May 8, 2002. 

No. A-01-639: Borowiak v. Neafus Land & Cattle Co. 
Petition of appellant for further review overruled on November 
14, 2002. ; 

No. A-01-656: Dyer v. Dyer. Petition of appellant for further 
review overruled on June 19, 2002. 

No. S-01-664: Hughes v. Poykko-Post. Petition of appellee 
for further review sustained on May 15, 2003. 

No. A-01-671: State v. Robinson, 10 Neb. App. 848 (2002). 
Petition of appellant for further review overruled on June 12, 
2002. 

No. A-01-676: Carlson v. Skradski. Petition of appellant for 
further review overruled on July 3, 2002. 


PETITIONS FOR FURTHER REVIEW Ixxxix 


No. A-01-693: Crouse v. Crouse. Petition of appellant for 
further review overruled on September 11, 2002. 

No. A-01-694: American Bus. Info. v. Burgess. Petition of 
appellee for further review overruled on March 19, 2003. 

No. A-01-708: Kisicki v. Mid-America Fin. Inv. Corp. 
Petition of appellee for further review overruled on January 23, 
2003. 

No. A-01-722: State v. Relford. Petition of appellant for fur- 
ther review overruled on April 10, 2002. 

No. S-01-755: State v. March. Petition of appellant for fur- 
ther review sustained on November 20, 2002. 

No. A-01-765: C. Goodrich, Inc. v. Thies. Petition of appellee 
for further review overruled on April 9, 2003. 

No. A-01-771: Washington Cty. Bd. of Equal. v. Rushmore 
Borglum, 11 Neb. App. 377 (2002). Petition of respondent for 
further review overruled on April 9, 2003. 

No. S-01-777: State v. Putz, 11 Neb. App. 332 (2002). 
Petition of appellant for further review sustained on October 23, 
2002. 

No. A-01-780: State v. Nielsen. Petition of appellant for fur- 
ther review overruled on April 17, 2002. 

No. A-01-802: In re Trust Created by Charles E. Fleecs. 
Petition of appellee for further review overruled on February 12, 
2003. 

No. A-01-803: State v. Caldwell. Petition of appellant for 
further review overruled on July 3, 2002. 

No. A-01-807: Brozek v. Herd. Petition of appellant for fur- 
ther review overruled on October 30, 2002. 

No. A-01-808: Hamm v. Champion Manuf. Homes, 11 
Neb. App. 183 (2002). Petition of appellant for further review 
overruled on July 17, 2002. 

No. S-01-810: Lewis v. Reiter. Petition of appellant for fur- 
ther review sustained on June 5, 2002. 

No. S-01-810: Lewis v. Reiter. Petition of appellant for fur- 
ther review dismissed on September 25, 2002, as having been 
improvidently granted. 

No. A-01-836: State v. Harris. Petition of appellant for fur- 
ther review overruled on May 29, 2003. 


xe PETITIONS FOR FURTHER REVIEW 


No. A-01-849: State v. Lopez. Petition of appellant for fur- 
ther review overruled on July 3, 2002. 

No. A-01-863: Lacivita v. Drivers Mgmt., Inc. Petition of 
appellant for further review overruled on June 19, 2002. 

No. A-01-868: Rowland y. Rowland. Petition of appellant 
for further review overruled on March 12, 2003. 

No. A-01-872: State v. Dvorak. Petition of appellee for fur- 
ther review overruled on August 28, 2002. 

No. A-01-880: In re Interest of Brettany M. et al., 11 Neb. 
App. 104 (2002). Petition of appellant for further review over- 
ruled on June 26, 2002. 

No. A-01-887: State v. Bockman, 11 Neb. App. 273 (2002). 
Petition of appellant for further review overruled on August 28, 
2002. 

No. A-01-898: Brown y. Marion. Petition of appellant for 
further review overruled on June 5, 2002. 

No. A-01-900: State v. Robles. Petition of appellant for further 
review dismissed on September 11, 2002, for lack of jurisdiction. 

No. A-01-902: State v. SapaNajin, 11 Neb. App. 190 (2002). 
Petition of appellant for further review overruled on August 29, 
2002. 

No. A-01-906: Ebert v. Nebraska Dept. of Corr. Servs., 11 
Neb. App. 553 (2003). Petition of appellant for further review 
overruled on June 11, 2003. 

No. A-01-907: Wilson v. Wilson. Petition of appellant for 
further review overruled on June 5, 2002. 

No. A-01-921: In re Interest of Emilio L. Petition of appel- 
lant for further review overruled on May 8, 2002. 

No. A-01-928: State v. Sullivan. Petition of appellant for fur- 
ther review overruled on February 26, 2003. 

No. A-01-932: Wolfenbarger v. Buchanan. Petition of 
appellant for further review overruled on November 20, 2002. 

No. A-01-948: State v. Dulitz. Petition of appellant for fur- 
ther review overruled on March 27, 2002. 

No. A-01-958: In re Interest of Nicholas C. Petition of 
appellant for further review overruled on October 9, 2002. 

No. A-01-958: In re Interest of Nicholas C. Petition of 
appellee Robert C. for further review overruled on October 9, 
2002. 


PETITIONS FOR FURTHER REVIEW xei 


No. A-01-959: In re Interest of Stephanie H. et al., 10 Neb. 
App. 908 (2002). Petition of appellee for further review over- 
ruled on April 10, 2002. 

No. A-01-977: Tyler v. Stennis, 10 Neb. App. 655 (2001). 
Petition of appellant for further review overruled on March 27, 
2002. 

Nos. A-01-995, A-01-996: Bochart v. Glinsmann. Petitions 
of appellee for further review overruled on May 23, 2003. 

No. S-01-1004: In re Interest of Merissa F. Petition of 
appellant for further review sustained on October 9, 2002. 

No. A-01-1006: State v. Shirley. Petition of appellant for fur- 
ther review overruled on July 3, 2002. 

No. A-01-1017: Security First Bank vy. Lockwood. Petition 
of appellee for further review overruled on February 26, 2003. 

No. A-01-1020: Marvin v. City of West Point. Petition of 
appellant for further review overruled on April 17, 2002. 

Nos. A-01-1021, A-01-1022: In re Interest of Michael C. & 
Charles C. Petitions of appellant for further review overruled on 
September 11, 2002. 

Nos. A-01-1024, A-01-1050: State v. Miller. Petitions of appel- 
lant for further review dismissed on September 11, 2002, for lack 
of jurisdiction. 

No. S-01-1042: Tafoya v. Chapin. Petition of appellee for 
further review sustained on May 21, 2003. 

No. A-01-1045: Keating v. J.C. Penney Life Ins. Co., 11 
Neb. App. 757 (2003). Petition of appellant for further review 
overruled on June 11, 2003. 

No. A-01-1048: State v. Daniels. Petition of appellant for 
further review overruled on March 27, 2002. 

No. A-01-1049: State v. Norden. Petition of appellant for 
further review overruled on March 27, 2002. 

No. S-01-1055: Big Crow v. City of Rushville, 11 Neb. App. 
498 (2002). Petition of appellee for further review sustained on 
February 12, 2003. 

No. A-01-1062: Tyler v. Thompson. Petition of appellant for 
further review overruled on April 10, 2002. 

No. A-01-1071: State v. Alcorta. Petition of appellant for 
further review overruled on October 9, 2002. 


xcii PETITIONS FOR FURTHER REVIEW 


No. A-01-1077: Ignacio v. ConAgra Beef Co. Petition of 
appellee for further review overruled on August 29, 2002. 

No. S-01-1083: Zavala v. ConAgra Beef Co., 11 Neb. App. 
235 (2002). Petition of appellee for further review sustained on 
August 29, 2002. 

No. A-01-1086: State v. Garcia. Petition of appellant for fur- 
ther review overruled on August 29, 2002. 

No. A-01-1093: State v. Wilger. Petition of appellant for fur- 
ther review overruled on August 29, 2002. 

No. S-01-1101: Bennett v. Labenz. Petition of appellee City 
of Omaha for further review sustained on January 15, 2003. 

No. A-01-1104: Keeler v. Whitehead Oil Co. Petition of 
appellant for further review overruled on July 17, 2002. 

No. A-01-1106: Van Valkenburg v. Liberty Lodge No. 300. 
Petition of appellant for further review overruled on February 
26, 2003. 

No. A-01-1108: State v. Miller. Petition of appellant for fur- 
ther review overruled on September 18, 2002. 

No. A-01-1120: Coffey v. Waldinger Corp., 11 Neb. App. 
293 (2002). Petition of appellant for further review overruled on 
September 11, 2002. 

No. A-01-1121: Trouba v. Cather & Sons Constr. Co. 
Petition of appellant for further review overruled on August 29, 
2002. 

No. A-01-1124: Jones v. IBP, inc. Petition of appellant for 
further review overruled on September 11, 2002. 

No. A-01-1126: State v. Griess, 11 Neb. App. 389 (2002). 
Petition of appellee for further review overruled on January 23, 
2003. 

No. A-01-1128: Nebraska Furniture Mart v. Duffy. 
Petitions of appellant for further review overruled on June 19, 
2002. 

No. A-01-1151: State v. Henry. Petition of appellee for fur- 
ther review overruled on August 29, 2002. 

No. A-01-1153: State v. Motschenbacher. Petition of 
appellee for further review overruled on July 3, 2002. 

No. A-01-1155: Ditter v. Nebraska Bd. of Parole, 11 Neb. 
App. 473 (2002). Petition of appellant for further review over- 
ruled on March 12, 2003. 
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No. A-01-1156: Svoboda v. Ledford. Petition of appellant 
for further review overruled on January 23, 2003. 

No. A-01-1170: In re Estate of Sidles. Petition of appellant 
for further review overruled on March 27, 2002. 

No. A-01-1173: In re Interest of Rodgers F. et al. Petition 
of appellant for further review overruled on December 18, 2002. 

No. A-01-1180: In re Interest of Zachary H. et al. Petition 
of appellant for further review overruled on September 18, 2002. 

No. A-01-1181: In re Interest of Emilio L. Petition of appel- 
lant for further review overruled on May 8, 2002. 

No. A-01-1191: State v. Foreman. Petition of appellant for 
further review overruled on October 9, 2002. 

No. A-01-1192: State v. Salisbury. Petition of appellant for 
further review overruled on March 27, 2002. 

No. S-01-1194: Morris v. Nebraska Health System. 
Petition of appellant for further review sustained on January 15, 
2003. 

No. A-01-1198: Penton v. Penton. Petition of appellant for 
further review overruled on March 12, 2003. 

No. A-01-1208: State v. Parks. Petition of appellant for fur- 
ther review overruled on August 29, 2002. 

No. A-01-1211: State v. Johnson. Petition of appellant for 
further review dismissed on October 9, 2002. See rule 2F(1). 

No. A-01-1212: State v. Mata. Petition of appellant for fur- 
ther review overruled on September 16, 2002. 

No. A-01-1218: State v. Leibel. Petition of appellant for fur- 
ther review overruled on October 23, 2002. 

No. A-01-1230: State v. Janis. Petition of appellant for fur- 
ther review overruled on August 29, 2002. 

No. A-01-1233: Cook v. Cook. Petition of appellant for fur- 
ther review overruled on January 3, 2003. 

No. A-01-1248: State v. Roeder. Petition of appellant for fur- 
ther review overruled on May 8, 2002. 

No. A-01-1259: Anderson v. Kenney. Petition of appellant 
for further review overruled on May 15, 2002. 

No. A-01-1261: Wunderlich v. Miller. Petition of appellee 
for further review overruled on December 11, 2002. 

No. A-01-1264: State v. Lococo. Petition of appellant for fur- 
ther review overruled on February 20, 2003. 


XCiv PETITIONS FOR FURTHER REVIEW 


No. A-01-1268: State v. Arias. Petition of appellant for fur- 
ther review overruled on February 28, 2003. 

No. A-01-1274: State v. O’Dell. Petition of appellee for fur- 
ther review overruled on November 14, 2002. 

No. A-01-1280: State v. Borders. Petition of pro se appellant 
for further review overruled on June 5, 2002. 

No. A-01-1283: State v. Miller, 11 Neb. App. 404 (2002). 
Petition of appellant for further review overruled on January 15, 
2003. 

Nos. A-01-1287, A-01-1295, A-01-1296: In re Interest of 
Marcus W. et al., 11 Neb. App. 313 (2002). Petitions of appel- 
lant for further review overruled on November 27, 2002. 

No. A-01-1303: State v. Herringer. Petition of appellant for 
further review overtuled on May 23, 2002. 

No. A-01-1309: Bralick v. Grimm. Petition of appellee for 
further review overruled on January 15, 2003. 

No. A-01-1322: In re Interest of Marie S. Petition of appel- 
lant for further review overruled on June 19, 2002. 

No. A-01-1327: Buhrman v. Jayhawk Boxes, Inc. Petition 
of appellant for further review overruled on September 18, 2002. 

Nos. A-01-1333, A-01-1334: In re Interest of Emilio L. 
Petitions of appellant for further review overruled on September 
11, 2002. 

No. A-01-1338: State v. Chapman. Petition of appellant for 
further review overruled on July 3, 2002. 

No. A-01-1344: State v. Hernandez. Petition of appellant for 
further review overruled on March 26, 2003. 

No. A-01-1345: State v. Shock, 11 Neb. App. 451 (2002). 
Petition of appellee for further review overruled on January 29, 
2003. 

No. A-01-1359: Maxwell v. Cantwell. Petition of appellant 
for further review overruled on May 15, 2003. 

No. A-01-1374: Wilke v. McDermott. Petition of appellant 
for further review overruled on June 11, 2003. 

No. A-01-1375: State v. Martinez. Petition of appellant for 
further review overruled on November 27, 2002. 

No. A-01-1387: State v. Hall. Petition of appellant for further 
review overtuled on January 15, 2003. 
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No. A-01-1390: State v. Steele. Petition of appellant for fur- 
ther review overruled on August 29, 2002. 

No. A-01-1405: State v. Wahrman, 11 Neb. App. 101 
(2002). Petition of appellant for further review overruled on July 
3, 2002. 

No. A-01-1409: Plymate v. Chapin. Petition of appellant for 
further review overruled on July 3, 2002. 

No. A-02-002: State v. Pofahl. Petition of appellant for fur- 
ther review overruled on June 5, 2002. 

No. A-02-003: State v. Anway. Petition of appellant for fur- 
ther review overruled on July 17, 2002. 

No. A-02-018: Abdullah v. State. Petition of appellant for 
further review overruled on November 14, 2002. 

No. A-02-020: State v. Allen. Petition of appellant for further 
review overruled on July 3, 2002. 

No. A-02-030: State v. Cheshek. Petition of appellant for 
further review overruled on August 29, 2002. 

No. A-02-036: Cole v. Truell. Petition of appellant for further 
review overruled on April 23, 2003. 

No. A-02-040: State v. Metzger. Petition of appellant for fur- 
ther review overruled on August 29, 2002. 

No. A-02-071: State v. Chairez. Petition of appellant for fur- 
ther review overruled on April 23, 2003. 

No. A-02-075: State v. Conrad. Petition of appellant for fur- 
ther review overruled on April 23, 2003. 

No. A-02-078: State v. Kellogg. Petition of appellant for fur- 
ther review overruled on November 14, 2002. 

No. A-02-080: Johnson v. Martin. Petition of appellant for 
further review overruled on June 26, 2002. 

No. A-02-088: In re Guardianship & Conservatorship of 
Hartwig, 11 Neb. App. 526 (2003). Petition of appellee for fur- 
ther review overruled on March 12, 2003. 

No. A-02-100: State v. Brown. Petition of appellant for fur- 
ther review overruled on May 8, 2002. 

No. A-02-106: In re Interest of Jeffrey G. Petition of appel- 
lant for further review overruled on January 29, 2003. 

No. A-02-125: State v. Stovall. Petition of appellant for fur- 
ther review overruled on June 19, 2002. 


xevi PETITIONS FOR FURTHER REVIEW 


No. A-02-137: State v. Durst. Petition of appellant for fur- 
ther review overruled on August 29, 2002. 

No. A-02-150: Goertzen v. Goertzen. Petition of appellant 
for further review overruled on March 19, 2003. 

No. S-02-176: State v. Ways. Petition of appellant for further 
review sustained on April 9, 2003. 

No. A-02-205: State v. Hopp. Petition of appellant for further 
review overruled on October 23, 2002. 

Nos. A-02-214, A-02-215: State v. Warburton. Petitions of 
appellant for further review overruled on October 15, 2002. 

No. A-02-220: Matthews v. Stockton. Petition of appellant 
for further review overruled on July 3, 2002. 

No. A-02-225: VanDeWalle v. VanDeWalle. Petition of appel- 
lant for further review overruled on December 18, 2002. 

No. A-02-235: State v. Castillo, 11 Neb. App. 622 (2003). 
Petition of appellant for further review overruled on April 30, 
2003. 

No. A-02-240: State v. Hovendick. Petition of appellant for 
further review overruled on August 29, 2002. 

No. A-02-247: State vy. Chamberlain. Petition of appellant 
for further review overruled on November 12, 2002, as untimely 
filed. 

No. A-02-248: State v. Chamberlain. Petition of appellant 
for further review overruled on November 12, 2002, as untimely 
filed. 

Nos. S-02-252, S-02-512: Nelson v. Nelson. Petitions of 
appellees for further review sustained on May 29, 2003. 

No. A-02-259: State v. Eckman. Petition of appellant for fur- 
ther review overruled on January 3, 2003. 

No. A-02-262: State v. Billups. Petition of appellant for fur- 
ther review overruled on October 15, 2002. See rule 2F(1). 

No. A-02-268: Tyler v. Stennis. Petition of appellant for fur- 
ther review overruled on May 15, 2002. 

No. A-02-275: State v. Heil. Petition of appellant for further 
review overruled on November 14, 2002. 

No. A-02-282: State v. Davis. Petition of appellant for further 
review overruled on December 11, 2002. 
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No. A-02-286: Anderson Excavating Co. v. Department of 
Health and Human Servs. Petition of appellant for further 
review overruled on May 23, 2002. 

No. A-02-289: State v. George. Petition of appellant for fur- 
ther review overruled on March 12, 2003. 

No. A-02-300: State v. Kinsey. Petition of appellant for fur- 
ther review overruled on November 27, 2002. 

Nos. A-02-301, A-02-302: State v. Heidelberg. Petitions of 
appellant for further review overruled on September 25, 2002. 

No. A-02-313: State v. Marshall. Petition of appellant for 
further review overruled on October 9, 2002. 

No. A-02-317: Cole v. Foster. Petition of appellant for fur- 
ther review overruled on February 20, 2003. 

No. A-02-328: State v. Hiatt. Petition of appellant for further 
review overruled on November 14, 2002. 

No. A-02-345: State v. Carpenter. Petition of appellant for 
further review overruled on March 12, 2003. 

No. A-02-362: Llanes v. Countryside of Hastings, Inc. 
Petition of appellant for further review overruled on May 29, 
2003. 

No. S-02-379: Judd v. Olmeda. Petition of appellant for fur- 
ther review sustained on February 12, 2003. 

No. A-02-450: State v. Thompson. Petition of appellant for 
further review overruled on April 9, 2003. 

No. A-02-482: State v. Gratto. Petition of appellant for fur- 
ther review overruled on November 27, 2002. 

No, A-02-501: Martin v. Cameron. Petition of appellant for 
further review overruled on June 17, 2002. 

No. A-02-501: Martin vy. Cameron. Petition of appellant for 
further review overruled on August 29, 2002. 

No. A-02-505: Martin v. Nesbitt. Petition of appellant for 
further review overruled on June 17, 2002. 

No. A-02-505: Martin yv. Nesbitt. Petition of appellant for 
further review overruled on July 17, 2002. 

No. A-02-506: Martin v. Bagley. Petition of appellant for 
further review overruled on June 17, 2002. 

No. A-02-506: Martin v. Bagley. Petition of appellant for 
further review overruled on July 17, 2002. 


xceviii PETITIONS FOR FURTHER REVIEW 


No. A-02-508: State v. Spencer. Petition of appellant for fur- 
ther review overruled on March 19, 2003. 

No. A-02-519: State v. Gunter. Petition of appellant for fur- 
ther review overruled on March 12, 2003. 

No. A-02-524: In re Interest of Adrian B., 11 Neb. App. 656 
(2003). Petition of appellant for further review overruled on 
May 15, 2003. 

No. A-02-555: Schuelke v. Walker. Petition of appellant for 
further review overruled on May 15, 2003. 

No. A-02-570: State v. Buggs. Petition of appellant for fur- 
ther review overruled on January 15, 2003. 

No. A-02-588: State v. Neemann. Petition of appellant for 
further review overruled on December 11, 2002. 

No. A-02-600: State v. Jackett. Petition of appellant for fur- 
ther review overruled on March 12, 2003. 

No. A-02-607: State v. Roth. Petition of appellant for further 
review overruled on May 29, 2003. 

No. A-02-608: Mihm v. American Tool, 11 Neb. App. 543 
(2003). Petition of appellant for further review overruled on 
March 12, 2003. 

No. A-02-613: Martin v. Nebraska Dept. of Corr. Servs. 
Petition of appellant for further review overruled on October 30, 
2002. 

No. A-02-624: In re Interest of Dylan M. Petition of appel- 
lant for further review overruled on April 16, 2003. 

No. A-02-626: State v. Tinnell. Petition of appellant for fur- 
ther review overruled on December 18, 2002. 

No. A-02-628: State v. Theodoropoulos. Petition of appel- 
lant for further review overruled on January 29, 2003. 

No. A-02-676: State v. VanWinkle. Petition of appellee for 
further review overruled on May 21, 2003. 

No. A-02-677: State v. Vargas-Godinez. Petition of appel- 
lant for further review overruled on February 12, 2003. 

No. A-02-679: State v. Mason. Petition of appellant for fur- 
ther review overruled on May 29, 2003. 

No. A-02-699: State v. Christlieb. Petition of appellant for 
further review overruled on January 23, 2003. 

No. A-02-719: State v. Jacobson. Petition of appellant for 
further review overruled on April 16, 2003. 
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No. A-02-720: State v. Ellis. Petition of appellant for further 
review overruled on January 3, 2003. 

No. A-02-728: State v. Silva. Petition of appellant for further 
review overruled on May 29, 2003. 

No. A-02-734: State v. Wessling. Petition of appellant for 
further review overruled on February 12, 2003. 

No. A-02-744: State v. Polston. Petition of appellant for fur- 
ther review overruled on March 12, 2003. 

No. A-02-745: State v. Core. Petition of appellant for further 
review overruled on February 12, 2003. 

No. A-02-763: In re Interest of Sarah K. et al. Petition of 
appellant for further review overruled on January 23, 2003. 

No. A-02-768: State v. Al-Sayagh. Petition of appellant for 
further review overruled on October 9, 2002. 

No. A-02-769: Noordam v. Vickers, Inc., 11 Neb. App. 739 
(2003). Petition of appellant for further review overruled on 
May 15, 2003. 

No. A-02-770: State v. Al-Sayagh. Petition of appellant for 
further review overruled on October 9, 2002. 

No. A-02-776: State v. Brody. Petition of appellant for fur- 
ther review overruled on February 26, 2003. 

No. A-02-784: State v. Zuck. Petition of appellant for further 
review overruled on March 12, 2003. 

No. A-02-788: In re Interest of Chico B. & Cheri B. 
Petition of appellant for further review overruled on April 30, 
2003. 

No. A-02-805: State v. Stewart. Petition of appellant for fur- 
ther review overruled on February 20, 2003. 

No. A-02-825: State v. Thille. Petition of appellant for fur- 
ther review overruled on March 12, 2003. 

No. A-02-838: State v. Jenkins. Petition of appellant for fur- 
ther review overruled on February 20, 2003. 

No. A-02-843: State v. Goree, 11 Neb. App. 685 (2003). 
Petition of appellant for further review overruled on May 21, 
2003. 

No. A-02-856: Prokop v. Columbus Irrigation. Petition of 
appellant for further review overruled on January 3, 2003. 

No. A-02-890: Roland vy. Snell Servs. Petition of appellant 
for further review overruled on May 15, 2003. 


¢c PETITIONS FOR FURTHER REVIEW 


No. A-02-901: Mabile v. Drivers Mgmt., Inc., 11 Neb. App. 
765 (2003). Petition of appellee for further review overruled on 
June 10, 2003. 

No. A-02-910: State v. Overstreet. Petition of appellant for 
further review overruled on March 19, 2003. 

No. A-02-915: State v. Whitmer. Petition of appellant for 
further review overruled on January 29, 2003. 

No. S-02-944: State v. Witmer. Petition of appellant for fur- 
ther review sustained on October 30, 2002. 

No. S-02-953: River City Life Center v. Douglas Cty. Bd. 
of Equal. Petition of appellant for further review sustained on 
November 20, 2002. 

No. S-02-967: Mumin v. Dees. Petition of appellant for fur- 
ther review sustained on March 12, 2003. 

Nos. A-02-990 through A-02-992: State v. Miner. Petitions 
of appellant for further review overruled on March 19, 2003. 

No. A-02-1009: Martin v. Board of Parole. Petition of 
appellant for further review overruled on January 15, 2003. 

No. A-02-1025: State v. Williams. Petition of appellant for 
further review overruled on March 26, 2003. 

No. A-02-1041: Ash vy. Hehner. Petition of appellant for fur- 
ther review overruled on November 14, 2002. 

No. A-02-1078: Martin v. Lindner. Petition of appellant for 
further review overruled on January 23, 2003. 

No. A-02-1082: State v. Van Meveren. Petition of appellant 
for further review overruled on March 26, 2003. 

No. A-02-1088: Moore v. Clarke. Petition of appellant for 
further review overruled on May 29, 2003. 

No. A-02-1095: State v. Threats. Petition of appellant for 
further review overruled on March 12, 2003. 

No. A-02-1098: State v. Terry. Petition of appellant for fur- 
ther review overruled on May 15, 2003. 

No. A-02-1104: Waite v. Davison. Petition of appellant for 
further review overruled on May 15, 2003. 

No. A-02-1132: State v. Weddingfeld. Petition of appellant 
for further review overruled on April 23, 2003. 

No. A-02-1136: Nebraska Furniture Mart v. Duffy. 
Petition of appellant for further review overruled on January 29, 
2003. 
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No. A-02-1191: State v. Ramos. Petition of appellant for fur- 
ther review overruled on February 26, 2003. 

No. A-02-1231: Patz v. Department of Corr. Servs. Petition 
of appellant for further review overruled on April 9, 2003. 

No. A-02-1232: Jones v. Department of Corr. Servs. Petition 
of appellant for further review overruled on April 23, 2003. 

No. A-02-1288: Anzalone v. Department of Corr. Servs. 
Petition of appellant for further review overruled on February 
12, 2003. 

No. A-02-1344: State v. Roundtree. Petition of appellant for 
further review overruled on April 23, 2003. 

No. A-02-1354: Nelson v. Weiler. Petition of appellant for 
further review overruled on February 20, 2003. 

No. A-02-1355: Kirkpatrick v. Wiler. Petition of appellant 
for further review overruled on February 20, 2003. 

No. A-02-1393: State v. Larkin. Petition of appellant for fur- 
ther review overruled on June 11, 2003. 

No. A-02-1402: State v. Sorensen. Petition of appellant for 
further review overruled on April 23, 2003. 

No. A-02-1434: State v. Grove. Petition of appellant for fur- 
ther review overruled on June 11, 2003. 

No. A-02-1494: State v. Garcia. Petition of appellant for fur- 
ther review overruled on May 29, 2003. 

No. A-03-070: State v. Lang. Petition of appellant for further 
review overruled on April 9, 2003. 

No. A-03-080: Martin v. Department of Corr. Servs. 
Petitions of appellant for further review overruled on June 11, 
2003. 

No. A-03-082: Holder v. Kenny. Petition of appellant for 
further review overruled on May 6, 2003. 

No. A-03-097: Robinson v. Board of Parole. Petition of 
appellant for further review overruled on April 16, 2003. 


LIST OF CASES NOT DESIGNATED 
FOR PERMANENT PUBLICATION 


No. A-00-338: Thompson y. Nebraska Dept. of Corr. 
Servs. 02 NCA No. 19. Affirmed. Moore, Judge. 

No. A-00-672: Rowland v. Rowland. 02 NCA No. 16. 
Affirmed in part as modified, and in part reversed and remanded 
with directions. Inbody, Judge. 

No. A-00-786: State vy. Armendariz. 02 NCA No. 14. 
Reversed and remanded. Irwin, Chief Judge. 

No. A-00-826: Stahla v. Griffith. 02 NCA No. 34. Affirmed. 
Irwin, Chief Judge. 

No. A-00-835: Erikson vy. Abels. 02 NCA No. 13. Reversed 
and remanded for a new trial. Carlson, Judge. 

No. A-00-866: State v. Stevenson. 02 NCA No. 18. Reversed 
and remanded with directions. Inbody, Judge. 

No. A-00-945: Jacobitz v. Nebraska Dept. of Health & 
Human Servs. 02 NCA No. 19. Affirmed. Carlson, Judge. 

No. A-00-960: State v. Schlondorf. 02 NCA No. 22. 
Affirmed. Carlson, Judge. 

No. A-00-995: State v. Young. 02 NCA No. 24. Affirmed. 
Irwin, Chief Judge. 

No. A-00-998: Real Estate Financing vy. Mock. 02 NCA No. 
15. Affirmed. Carlson, Judge. 

Nos. A-00-1025 through A-00-1028: State y. Tolston. 02 
NCA No. 39. Affirmed. Sievers, Judge. 

No. A-00-1035: Beshaler v. Spalding Irrigation. 02 NCA 
No. 18. Affirmed. Moore, Judge. 

No. A-00-1045: Butler v. Drivers Mgmt., Inc. 02 NCA No. 
35. Former opinion modified. Irwin, Chief Judge. 

No. A-00-1051: Dominium Illinois Three v. Arbor Dev. 
Group. 02 NCA No. 38. Affirmed. Carlson, Judge. 

No. A-00-1063: State v. Hauck. 02 NCA No. 15. Reversed 
and remanded with directions. Irwin, Chief Judge. 

No. A-00-1077: Bellevue Health & Emerg. Clinic v. Bert 
Murphy L.L.C. 02 NCA No. 13. Reversed and remanded with 
directions. Hannon, Judge. 


(ciii) 
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No. A-00-1088: McCray v. Pollack. 02 NCA No. 18. 
Affirmed. Carlson, Judge. 

No. A-00-1090: Russell v. Cherry. 03 NCA No. 5. Appeal 
dismissed. Sievers, Judge. 

No. A-00-1096: Kluthe v. Sindelar. 02 NCA No. 20. Appeal 
dismissed. Moore, Judge. 

No. A-00-1105: Ramer v. Ramer. 02 NCA No. 15. Affirmed. 
Hannon, Judge. 

No. A-00-1111: Neubauer v. Neubauer. 02 NCA No. 20. 
Affirmed in part, affirmed in part as modified, and in part 
reversed. Irwin, Chief Judge. 

No. A-00-1123: Waldron v. Manthey. 02 NCA No. 19. 
Affirmed. Irwin, Chief Judge. 

No. A-00-1126: State v. McDermott. 02 NCA No. 13. 
Reversed and remanded with directions. Inbody, Judge. 

No. A-00-1133: In re Application of Fentress. 02 NCA No. 
20. Affirmed. Irwin, Chief Judge. 

No. A-00-1164: Kieselhorst v. Schneiderheinz. 02 NCA No. 
39. Affirmed in part, and in part reversed. Irwin, Chief Judge. 

No. A-00-1178: Hetrick v. Union Pacific RR. 02 NCA No. 
16. Reversed and remanded. Sievers, Judge. 

No. A-00-1186: In re Estate of Tvrdy. 02 NCA No. 37. 
Affirmed. Irwin, Chief Judge. 

No. A-00-1198: Broomfield v. Broomfield. 02 NCA No. 16. 
Affirmed in part, and in part reversed and remanded with direc- 
tions. Carlson, Judge. 

No. A-00-1206: Heupel v. Heupel. 02 NCA No. 20. Affirmed 
as modified. Irwin, Chief Judge. 

No. A-00-1224: Farm Bureau Ins. Co. v. Nawojski. 02 
NCA No. 18. Affirmed. Sievers, Judge. 

No. A-00-1229: State v. Leggins. 02 NCA No. 14. Affirmed. 
Inbody, Judge. 

No. A-00-1237: Wood v. Wood. 02 NCA No. 19. Reversed 
and remanded with directions. Carlson, Judge. 

No. A-00-1274: Ireland v. Ireland. 02 NCA No. 14. 
Affirmed as modified. Hannon, Judge. 

No. A-00-1280: Heggemeyer v. Heggemeyer. 02 NCA No. 
27. Affirmed. Irwin, Chief Judge. 
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No. A-00-1283: Wooldridge v. Wooldridge. 02 NCA No. 35. 
Affirmed as modified. Irwin, Chief Judge. 

No. A-00-1314: Albers v. Atlas Roofing Corp. 02 NCA No. 
36. Affirmed. Hannon, Judge. 

No. A-01-011: Drummond v. Drummond. 02 NCA No. 
40. Affirmed as modified. Hannon, Judge. Irwin, Chief Judge, 
dissenting. 

No. A-01-034: Blaschke v. Stratbucker. 02 NCA No. 20. 
Affirmed. Moore, Judge. 

No. A-01-036: D & S Realty v. Cutler. 03 NCA No. 2. 
Affirmed in part, and in part reversed and remanded for further 
proceedings. Hannon, Judge. 

No. A-01-058: McCroy v. Sprint Communications Co. 02 
NCA No. 35. Appeal dismissed in part, and in part reversed and 
remanded for further proceedings. Irwin, Chief Judge. 

No. A-01-068: Anderson Excav. & Wrecking Co. v. Argus 
Dev. Co. 02 NCA No. S50. Affirmed. Moore, Judge. Hannon, 
Judge, dissenting. 

No. A-01-069: State v. Aldana. 02 NCA No. 19. Affirmed. 
Moore, Judge. 

No. A-01-081: Edwards v. City of Fairbury. 02 NCA No. 
31. Affirmed. Carlson, Judge. 

Nos. A-01-111, A-01-250: In re Interest of Ashley D. 02 
NCA No. 18. Judgment in No. A-01-111 affirmed as modified. 
Appeal in No. A-01-250 dismissed. Hannon, Judge. 

No. A-01-155: Brown v. Brown. 02 NCA No. 27. Affirmed 
as modified. Inbody, Judge. 

No. A-01-164: Talbot v. Bellevue Fantasy’s, Inc. 02 NCA 
No. 22. Affirmed. Irwin, Chief Judge. 

Nos. A-01-168, A-01-469: Trimble v. Wescom. 03 NCA No. 
19. Affirmed. Carlson, Judge. 

No. A-01-202: State v. Billingsley. 02 NCA No. 48. 
Conviction and sentence vacated. Sievers, Judge. 

No. A-01-208: Lockling v. Ammon. 02 NCA No. 28. 
Affirmed. Carlson, Judge. 

No. A-01-235: Chapman v. Chapman. 02 NCA No. 48. 
Reversed and remanded with directions. Inbody, Judge. 
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No. A-01-243: Rayburn v. Darrell Bruns Constr. 02 NCA 
No. 38. Affirmed in part, and in part reversed and remanded with 
directions. Irwin, Chief Judge. 

No. A-01-254: Shilling v. Shanks. 02 NCA No. 43. Affirmed. 
Hannon, Judge. 

No. A-01-256: Behrens v. Sommers. 02 NCA No. 34. 
Affirmed. Moore, Judge. 

No. A-01-275: Haghighi v. State. 02 NCA No. 35. Affirmed. 
Sievers, Judge. 

No. A-01-290: Neff v. Wenzl. 02 NCA No. 48. Affirmed. 
Moore, Judge. 

No. A-01-296: Hyde v. Hyde. 02 NCA No. 43. Affirmed as 
modified. Sievers, Judge. 

No. A-01-298: Holts v. City of Omaha. 02 NCA No. 34. 
Affirmed. Sievers, Judge. 

No. A-01-327: Arias v. Krutz. 03 NCA No. 2. Affirmed. 
Irwin, Chief Judge. 

No. A-01-333: State on behalf of Peterson y. LaSala. 02 
NCA No. 50. Appeal dismissed in part, and in part reversed and 
remanded for further proceedings. Moore, Judge. 

No. A-01-355: Siebken v. Siebken. 02 NCA No. 43. 
Affirmed. Carlson, Judge. 

No. A-01-363: Geller v. Lincoln Housing Authority. 02 
NCA No. 34. Affirmed. Inbody, Judge. 

No. A-01-364: Dockweiler v. Oden Enters. 02 NCA No. 13. 
Judgment vacated, and cause remanded with directions. Sievers, 
Judge. 

No. A-01-365: Duda v. American Family Ins. Group. 02 
NCA No. 39. Affirmed in part, and in part reversed and 
remanded. Hannon, Judge. 

No. A-01-378: Shaffer v. Shaffer. 02 NCA No. 31. Affirmed 
in part, and in part reversed. Inbody, Judge. 

No. A-01-380: State v. Devitt. 02 NCA No. 18. Affirmed. 
Carlson, Judge. 

No. A-01-386: DeBoer v. Glenn. 02 NCA No. 31. Reversed 
and remanded with directions. Sievers, Judge. 

No. A-01-390: Harvey Oaks Homeowner’s Assn. v. Aslan 
Company. 02 NCA No. 52. Affirmed. Inbody, Judge. 


CASES NOT DESIGNATED FOR PERMANENT PUBLICATION evii 


No. A-01-397: Brophy v. Brophy. 03 NCA No. 5. Affirmed 
in part, and in part reversed and remanded with directions. 
Inbody, Judge. 

Nos. A-01-410, A-01-411: State v. McKinney. 02 NCA No. 
15. Affirmed. Inbody, Judge. 

No. A-01-413: State v. Hawes. 02 NCA No. 15. Affirmed. 
Irwin, Chief Judge. 

No. A-01-418: Anderson y. Anderson. 02 NCA No. 27. 
Affirmed. Sievers, Judge. 

No. A-01-419: State v. Hill-Brown. 02 NCA No. 15. 
Affirmed. Moore, Judge. 

No. A-01-421: Hanline v. City of Bellevue. 02 NCA No. 52. 
Affirmed. Per Curiam. Hannon, Judge, concurring. 

No. A-01-434: State v. Harvey. 02 NCA No. 13. Affirmed. 
Sievers, Judge. 

No. A-01-440: State v. West. 02 NCA No. 16. Affirmed. 
Carlson, Judge. 

No. A-01-454: Quinly v. Quinly. 02 NCA No. 48. Affirmed 
as modified. Irwin, Chief Judge. 

No. A-01-462: State v. Morgan. 02 NCA No. 24. Affirmed in 
part, and in part reversed and vacated. Moore, Judge. 

No. A-01-474: Vergil v. Department of Motor Vehicles. 02 
NCA No. 43. Reversed and remanded with directions. Moore, 
Judge. 

No. A-01-491: State v. Scott. 02 NCA No. 20. Affirmed. 
Inbody, Judge. 

No. A-01-500: Mace v. Mace. 02 NCA No. 35. Affirmed in 
part, and in part reversed and remanded with directions. 
Carlson, Judge. 

No. A-01-501: State v. Colangelo. 02 NCA No. 19. 
Affirmed. Carlson, Judge. 

No. A-01-507: Deal v. State. 03 NCA No. 9. Reversed and 
remanded with directions to dismiss. Hannon, Judge. 

No. A-01-517: In re Interest of Tomas L. 02 NCA No. 13. 
Reversed and remanded. Carlson, Judge. 

No. A-01-518: Donovan v. Hartford Fire Ins. Co. 02 NCA 
No. 52. Affirmed. Hannon, Judge. 

No. A-01-539: Luedtke v. Ripa. 02 NCA No. 39. Affirmed. 
Sievers, Judge. 
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No. A-01-568: Peterson v. Peterson. 02 NCA No. 48. 
Affirmed. Moore, Judge. 

No. A-01-573: State v. Fletcher. 02 NCA No. 23. Reversed 
and remanded for a new trial. Carlson, Judge. 

No. A-01-589: Gilkerson v. Faulkner. 02 NCA No. 43. 
Reversed and remanded for a new trial. Sievers, Judge. 

No. A-01-613: Harvey Oaks Dental v. Peter Letterese & 
Assocs. 03 NCA No. 5. Reversed and remanded with directions 
to dismiss. Sievers, Judge. 

No. A-01-614: State v. Prince. 02 NCA No. 13. Sentence 
vacated, and cause remanded for resentencing. Hannon, Judge. 

No. A-01-637: Ferrell v. State Farm Ins, Co. 03 NCA No. 
19. Affirmed. Buckley, District Judge, Retired. 

No. A-01-638: In re Interest of Storee J. 02 NCA No. 20. 
Affirmed. Irwin, Chief Judge. 

No. A-01-639: Borowiak v. Neafus Land & Cattle Co. 02 
NCA No. 34. Affirmed. Moore, Judge. 

No. A-01-651: Keech v. Village of Raymond. 03 NCA No. 
15. Affirmed. Irwin, Chief Judge. 

No. A-01-652: Templeton v. Templeton. 02 NCA No. 43. 
Affirmed in part, and in part reversed and remanded for further 
proceedings. Carlson, Judge. 

No. A-01-654: Gross v. Union Ins. Co. 02 NCA No. 16. 
Affirmed in part, and in part reversed and remanded with direc- 
tions. Irwin, Chief Judge. 

No. A-01-656: Dyer v. Dyer. 02 NCA No. 19. Affirmed. 
Moore, Judge. 

No. A-01-664: Hughes v. Poykko-Post. 03 NCA No. 8. 
Reversed and remanded for a new trial. Carlson, Judge. Sievers, 
Judge, concurring. 

No. A-01-667: Bass & Assocs. v. Healthcare Mgmt. 
Solutions. 03 NCA No. 11. Vacated and remanded with direc- 
tions. Sievers, Judge. 

No. A-01-668: Jerry Palmer Homes v. Allender. 03 NCA 
No. 24. Affirmed as modified. Moore, Judge. 

No. A-01-694: American Bus. Info. v. Burgess. 02 NCA No. 
50. Reversed and remanded for further proceedings. Irwin, 
Chief Judge. 
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No. A-01-695: MCVI, L.L.C. v. Hartford Fire Ins. Co. 03 
NCA No. 5. Reversed and remanded for further proceedings. 
Moore, Judge. 

No. A-01-703: Lincolnland Printing v. Stewart. 02 NCA 
No. 51. Affirmed. Irwin, Chief Judge. 

No. A-01-708: Kisicki vy. Mid-America Fin. Inv. Corp. 02 
NCA No. 48. Reversed and remanded with directions to dismiss. 
Moore, Judge. 

No. A-01-713: Clevenger v. Rehn. 03 NCA No. 9. Reversed 
and remanded with directions. Sievers, Judge. 

No. A-01-720: Rice v. Alegent Health Clinics. 03 NCA No. 
6. Affirmed. Inbody, Judge. 

No. A-01-728: Buchmeier v. Buchmeier. 02 NCA No. 14. 
Affirmed. Hannon, Judge. 

No. A-01-731: American Employers Group v. Lentz. 02 
NCA No. 50. Affirmed. Sievers, Judge. 

No. A-01-739: State v. Stroessner. 02 NCA No. 19. 
Affirmed. Sievers, Judge. 

No. A-01-755: State v. March. 02 NCA No. 43. Affirmed. 
Inbody, Judge. 

No. A-01-763: LaVene v. LaVene. 02 NCA No. 17. Affirmed 
as modified. Inbody, Judge. 

No. A-01-765: C. Goodrich, Inc. vy. Thies. 03 NCA No. 2. 
Affirmed in part, and in part reversed and remanded for a new 
trial. Carlson, Judge. 

No. A-01-770: Finney v. Finney. 03 NCA No. 8. Affirmed as 
modified. Moore, Judge. 

No. A-01-783: Curtis v. Curtis. 02 NCA No. 34. Affirmed. 
Sievers, Judge. 

No. A-01-784: Shriver v. Ervin Constr. Co. 02 NCA No. 20. 
Affirmed. Irwin, Chief Judge. 

No. A-01-786: Ostergard v. North Platte, Neb. Hosp. Corp. 
02 NCA No. 51. Affirmed. Carlson, Judge. 

No. A-01-796: Hatheway v. Neth. 03 NCA No. 2. Reversed 
and remanded with directions. Inbody, Judge. 

No. A-01-799: Cole v. Clarke. 03 NCA No. 22. Affirmed. 
Moore, Judge. 
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No. A-01-802: In re Trust Created by Charles E. Fleecs. 02 
NCA No. 50. Affirmed in part, and in part reversed and 
remanded for further proceedings. Inbody, Judge. 

No. A-01-810: Lewis v. Reiter. 02 NCA No. 15. Affirmed. 
Inbody, Judge. 

No. A-01-817: State v. Sebo. 02 NCA No. 19. Affirmed. 
Irwin, Chief Judge. 

No. A-01-818: State v. Sills. 02 NCA No. 20. Affirmed. 
Irwin, Chief Judge. 

No. A-01-820: Vogel v. Experian. 02 NCA No. 22. Affirmed 
in part, and in part reversed. Inbody, Judge. 

No. A-01-822: State v. Stamp. 02 NCA No. 20. Affirmed. 
Irwin, Chief Judge. 

No. A-01-825: Mara v. Mara. 03 NCA No. 14. Affirmed in 
part, and in part reversed and remanded with directions. Inbody, 
Judge. 

No. A-01-833: Nieveen v. County of Saunders. 03 NCA No. 
21. Affirmed. Moore, Judge. 

No. A-01-834: Soto v. State. 02 NCA No. 20. Affirmed. 
Irwin, Chief Judge. 

No. A-01-836: State v. Harris. 03 NCA No. 8. Affirmed. 
Moore, Judge. 

No. A-01-841: Oliver v. Oliver. 03 NCA No. 11. Affirmed in 
part, and in part reversed and vacated. Hannon, Judge. 

No. A-01-842: Trapani v. Basile. 03 NCA No. 21. Reversed 
and remanded for further proceedings. Carlson, Judge. 

No. A-01-844: In re Interest of Rico W.D. 02 NCA No. 18. 
Affirmed. Moore, Judge. 

No. A-01-846: State v. Gooden. 02 NCA No. 13. Reversed 
and remanded with directions. Irwin, Chief Judge. 

No. A-01-849: State v. Lopez. 02 NCA No. 20. Affirmed. 
Carlson, Judge. 

No. A-01-851: Gogan v. Gogan. 03 NCA No. 7. Affirmed in 
part, and in part reversed and remanded with directions. 
Hannon, Judge. 

No. A-01-861: Jacob v. Hill. 03 NCA No. 23. Affirmed in 
part, and in part reversed and remanded for further proceedings. 
Irwin, Chief Judge. 
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No. A-01-863: Lacivita v. Drivers Mgmt., Inc. 02 NCA No. 
18. Affirmed. Moore, Judge. 

No. A-01-870: State v. Murphy. 02 NCA No. 24. Affirmed. 
Moore, Judge. 

No. A-01-872: State v. Dvorak. 02 NCA No. 21. Reversed 
and remanded for a new trial. Sievers, Judge. 

No. A-01-878: Pearson v. Good Samaritan Outreach 
Servs. 03 NCA No. 21. Reversed and remanded for further pro- 
ceedings. Irwin, Chief Judge. 

No. A-01-884: Graf v. Graf. 03 NCA No. 18. Affirmed as 
modified. Carlson, Judge. 

No. A-01-895: State v. Cramblet. 02 NCA No. 20. Affirmed. 
Sievers, Judge. 

No. A-01-905: Thomas v. State. 03 NCA No. 24. Affirmed. 
Carlson, Judge. 

No. A-01-913: Jantzen & Jantzen v. Thorn. 03 NCA No. 
15. Affirmed. Buckley, District Judge, Retired. 

No. A-01-927: Jackson v. Jackson. 03 NCA No. 17. 
Affirmed as modified. Moore, Judge. 

No. A-01-928: State v. Sullivan. 02 NCA No. 48. Affirmed. 
Moore, Judge. 

No. A-01-932: Wolfenbarger v. Buchanan. 02 NCA No. 40. 
Order vacated, appeal dismissed, and cause remanded with 
directions to dismiss. Carlson, Judge. 

No. A-01-942: State v. Marshall. 02 NCA No. 21. Affirmed. 
Carlson, Judge. 

No. A-01-956: Luers v. Luers. 02 NCA No. 51. Affirmed in 
part, and in part reversed and remanded with directions. 
Carlson, Judge. 

No. A-01-958: In re Interest of Nicholas C. 02 NCA No. 34. 
Affirmed. Irwin, Chief Judge. Hannon, Judge, concurring. 

No. A-01-968: First Nat. Bank of Osceola v. Gabel. 03 
NCA No. 21. Affirmed in part, and in part reversed and 
remanded with directions. Sievers, Judge. 

No. A-01-988: Omaha Fish & Wildlife Club v. 
Cox/Johnson Corp. 03 NCA No. 17. Affirmed. Irwin, Chief 
Judge. 

No. A-01-992: State v. Rose. 02 NCA No. 34. Sentences 
vacated, and cause remanded for resentencing. Inbody, Judge. 
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No. A-01-993: State v. Wysocki. 03 NCA No. 5. Reversed 
and remanded for further proceedings. Hannon, Judge. 

Nos. A-01-995, A-01-996: Bochart v. Glinsmann. 03 NCA 
No. 15. Affirmed in part, and in part reversed and remanded with 
directions. Inbody, Judge. 

No. A-01-1004: In re Interest of Merissa F.02 NCA No. 34. 
Affirmed. Carlson, Judge. 

No. A-01-1017: Security First Bank vy. Lockwood. 03 NCA 
No. 2. Reversed and remanded for further proceedings. Moore, 
Judge. 

No. A-01-1018: Montgomery v. Jefferson Cty. Sch. Dist. 
No. 0008. 03 NCA No. 15. Affirmed. Moore, Judge. 

No. A-01-1042: Tafoya v. Chapin. 03 NCA No. 11. Reversed 
and remanded for a new trial. Hannon, Judge. 

No. A-01-1053: In re Trust Created by Ziegman. 03 NCA 
No. 22. Affirmed. Sievers, Judge. 

No. A-01-1056: Leonard v. Gross. 02 NCA No. 35. 
Reversed and remanded for further proceedings. Irwin, Chief 
Judge. 

No. A-01-1068: Incontro v. Incontro. 03 NCA No. 17. 
Affirmed. Sievers, Judge. 

No. A-01-1071: State v. Alcorta. 02 NCA No. 34. Affirmed. 
Irwin, Chief Judge. 

No. A-01-1076: Hassler y. Hassler. 03 NCA No. 13. 
Affirmed as modified. Moore, Judge. 

No. A-01-1077: Ignacio v. ConAgra Beef Co. 02 NCA No. 
27. Reversed and remanded with directions. Inbody, Judge. 

No. A-01-1080: Kelty v. North Platte, Neb. Hosp. Corp. 03 
NCA No. 19. Affirmed. Inbody, Judge. 

No. A-01-1086: State v. Garcia. 02 NCA No. 22. Affirmed. 
Irwin, Chief Judge. 

No. A-01-1097: In re Trust Created by Russell W. O’ Neill. 
03 NCA No. 21. Reversed and remanded with directions to dis- 
miss. Carlson, Judge. 

No. A-01-1101: Bennett vy. Labenz. 02 NCA No. 48. 
Affirmed in part, and in part reversed and remanded. Inbody, 
Judge. 

No. A-01-1104: Keeler v. Whitehead Oil Co. 02 NCA No. 
22. Affirmed. Moore, Judge. 
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No. A-01-1106: Van Valkenburg v. Liberty Lodge No. 300. 
03 NCA No. 2. Affirmed. Sievers, Judge. 

No. A-01-1109: State v. Atkins. 02 NCA No. 35. Affirmed. 
Inbody, Judge. 

No. A-01-1119: Johnson v. K & B Transport. 02 NCA No. 
24. Affirmed. Irwin, Chief Judge. 

No. A-01-1121: Trouba vy. Cather & Sons Constr. Co. 02 
NCA No. 31. Affirmed in part, and in part reversed and 
remanded. Moore, Judge. 

No. A-01-1136: Buettner v. Buettner. 03 NCA No. 17. 
Affirmed as modified. Irwin, Chief Judge. 

No. A-01-1146: Medina v. Prairie Constr. 02 NCA No. 40. 
Affirmed. Irwin, Chief Judge. Hannon, Judge, dissenting. 

No. A-01-1148: Tkacs v. Sarpy County. 03 NCA No. 13. 
Affirmed. Inbody, Judge. 

No. A-01-1151: State v. Henry. 02 NCA No. 26. Reversed 
and remanded for further proceedings. Inbody, Judge. 

No. A-01-1152: State v. Borer. 02 NCA No. 34. Affirmed. 
Carlson, Judge. 

No. A-01-1156: Svoboda v. Ledford. 02 NCA No. 48. 
Affirmed as modified. Irwin, Chief Judge. 

No. A-01-1163: State v. Meyer. 02 NCA No. 31. Affirmed. 
Hannon, Judge. 

No. A-01-1173: In re Interest of Rodgers F. et al. 02 NCA 
No. 43. Affirmed in part, and in part reversed and remanded for 
further proceedings. Inbody, Judge. 

No. A-01-1188: DeBose v. State. 03 NCA No. 19. Appeal 
dismissed. Hannon, Judge. 

No. A-01-1189: Duerr v. Armstrong. 03 NCA No. 15. 
Affirmed in part, and in part reversed. Sievers, Judge. 

No. A-01-1191: State v. Foreman. 02 NCA No. 35. 
Affirmed. Carlson, Judge. 

No. A-01-1194: Morris v. Nebraska Health System. 02 
NCA No. 43. Affirmed. Irwin, Chief Judge. 

No. A-01-1197: Carter v. Wal-Mart Stores. 03 NCA No. 2. 
Affirmed. Sievers, Judge. 

No. A-01-1198: Penton v. Penton. 03 NCA No. 2. Affirmed 
as modified. Irwin, Chief Judge. 
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No. A-01-1199: Baker v. Baker. 03 NCA No. 5. Affirmed 
in part, and in part reversed. Per Curiam. Irwin, Chief Judge, 
dissenting. 

No. A-01-1202: State v. Mackey. 02 NCA No. 31. Affirmed. 
Irwin, Chief Judge. 

No. A-01-1203: Quality Pork Internat. v. Rupari Food 
Servs. 03 NCA No. 19. Reversed and remanded with directions 
to dismiss. Irwin, Chief Judge. 

No. A-01-1209: State v. Webb. 02 NCA No. 43. Affirmed in 
part, sentence of restitution vacated, and cause remanded with 
directions. Carlson, Judge. 

No. A-01-1211: State v. Johnson. 02 NCA No. 34. Affirmed. 
Inbody, Judge. 

No. A-01-1212: State v. Mata. 02 NCA No. 34. Affirmed. 
Sievers, Judge. 

No. A-01-1218: State v. Leibel. 02 NCA No. 35. Affirmed. 
Irwin, Chief Judge. 

No. A-01-1233: Cook v. Cook. 02 NCA No. 43. Affirmed. 
Hannon, Judge. 

No. A-01-1243: Willmann v. Nebraska Dept. of Corr. 
Servs. 03 NCA No. 24. Reversed. Sievers, Judge. 

No. A-01-1246: Rau v. Rau. 03 NCA No. 11. Affirmed as 
modified. Moore, Judge. 

No. A-01-1254: Spomer v. Greater Omaha Packing Co. 03 
NCA No. 24. Affirmed. Carlson, Judge. 

No. A-01-1258: State v. Dudney. 02 NCA No. 48. Affirmed. 
Moore, Judge. 

No. A-01-1261: Wunderlich v. Miller. 02 NCA No. 43. 
Affirmed in part, and in part reversed. Sievers, Judge. 

No. A-01-1272: Bechen v. Bechen. 03 NCA No. 15. 
Affirmed in part, and in part reversed and remanded with direc- 
tions. Carlson, Judge. 

No. A-01-1274: State v. O’Dell. 02 NCA No. 39. Reversed. 
Sievers, Judge. Moore, Judge, concurs. 

No. A-01-1275: State v. Waring. 02 NCA No. 31. Affirmed. 
Sievers, Judge. 

No. A-01-1292: State v. Sandoval. 02 NCA No. 31. 
Affirmed. Carlson, Judge. 
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No. A-01-1309: Bralick v. Grimm. 02 NCA No. 43. 
Affirmed in part, and in part reversed and remanded with direc- 
tions. Sievers, Judge. 

No. A-01-1318: Meredith v. Schwarck Quarries, Inc. 02 
NCA No. 26. Affirmed in part, and in part reversed and 
remanded with directions. Irwin, Chief Judge. 

No. A-01-1327: Buhrman v. Jayhawk Boxes, Inc. 02 NCA 
No. 31. Affirmed. Inbody, Judge. 

Nos. A-01-1333, A-01-1334: In re Interest of Emilio L. 02 
NCA No. 31. Affirmed. Carlson, Judge. 

No. A-01-1337: Seward County v. Hauck. 03 NCA No. 21. 
Reversed and remanded with directions. Inbody, Judge. 

No. A-01-1344: State v. Hernandez. 03 NCA No. 5. 
Affirmed. Sievers, Judge. 

No. A-01-1372: Woerman v. Woerman. 02 NCA No. 43. 
Affirmed. Carlson, Judge. 

No. A-01-1374: Wilke v. McDermott. 03 NCA No. 15. 
Affirmed. Sievers, Judge. 

No. A-01-1375: State v. Martinez. 02 NCA No. 48. 
Affirmed. Irwin, Chief Judge. 

No. A-01-1378: Watson v. Watson. 02 NCA No. 31. 
Affirmed. Carlson, Judge. 

No. A-01-1387: State v. Hall. 02 NCA No. 43. Affirmed. 
Sievers, Judge. 

No. A-01-1393: Yeutter v. Yeutter. 02 NCA No. 43. 
Affirmed. Moore, Judge. 

No. A-01-1396: Schmid v. Schmid. 03 NCA No. 24. 
Affirmed as modified. Carlson, Judge. 

No. A-01-1402: In re Interest of Ladarius W. 02 NCA No. 
40. Affirmed. Irwin, Chief Judge. 

No. A-02-008: State v. Evenson. 03 NCA No. 9. Affirmed. 
Irwin, Chief Judge. 

No. A-02-071: State v. Chairez. 03 NCA No. 5. Affirmed. 
Hannon, Judge. 

No. A-02-075: State v. Conrad. 03 NCA No. 7. Affirmed. 
Carlson, Judge. 

No. A-02-083: Fangmeyer v. Jordan. 02 NCA No. 48. 
Affirmed. Irwin, Chief Judge. 
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No. A-02-089: In re Interest of Fantasye L. 02 NCA No. 38. 
Affirmed. Carlson, Judge. 

No. A-02-106: In re Interest of Jeffrey G.02 NCA No. 50. 
Affirmed. Carlson, Judge. 

No. A-02-120: Dale v. Mayhue. 03 NCA No. 7. Affirmed. 
Carlson, Judge. 

No. A-02-150: Goertzen vy. Goertzen. 03 NCA No. 5. 
Affirmed. Carlson, Judge. 

No. A-02-160: In re Adoption of Courtney O. 03 NCA No. 
2. Reversed and remanded with directions. Inbody, Judge. 

No. A-02-162: In re Interest of Nickolas G. 02 NCA No. 48. 
Affirmed. Irwin, Chief Judge. 

Nos. A-02-167 through A-02-170: State v. Hulinsky. 02 NCA 
No. 48. Affirmed. Irwin, Chief Judge. Hannon, Judge, dissents. 

No. A-02-176: State v. Ways. 03 NCA No. 7. Affirmed. 
Inbody, Judge. 

No. A-02-191: Koetter v. Koetter. 03 NCA No. 2. Affirmed 
as modified, and cause remanded with directions. Carlson, 
Judge. 

No. A-02-194: In re Guardianship of Lienemann. 03 NCA 
No. 5. Appeal dismissed. Irwin, Chief Judge. 

No. A-02-200: Ludwick v. TriWest Healthcare Alliance. 03 
NCA No. 6. Affirmed. Inbody, Judge. 

No. A-02-201: State v. Smith. 03 NCA No. 5. Affirmed. 
Irwin, Chief Judge. 

Nos. A-02-214, A-02-215: State v. Warburton. 02 NCA No. 
36. Affirmed. Hannon, Judge. 

No. A-02-243: In re Interest of Janita M. 03 NCA No. 5. 
Affirmed. Sievers, Judge. 

No. A-02-250: County of Hitchcock v. Wood. 03 NCA No. 
24. Reversed and remanded. Inbody, Judge. 

Nos. A-02-252, A-02-512: Nelson v. Nelson. 03 NCA No. 14. 
Judgment in No. A-02-252 reversed and remanded with direc- 
tions. Appeal in No. A-02-512 dismissed. Hannon, Judge. 
Carlson, Judge, dissenting. 

No. A-02-259: State v. Eckman. 02 NCA No. 48. Affirmed. 
Inbody, Judge. 

No. A-02-290: State v. Lux. 03 NCA No. 5. Affirmed. 
Carlson, Judge. 
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No. A-02-295: Tyler v. Warden, Nebraska State Prison. 03 
NCA No. 24. Affirmed. Moore, Judge. 

No. A-02-298: Moore v. First Nat. Bank of Omaha. 02 
NCA No. 51. Reversed and remanded for further proceedings. 
Irwin, Chief Judge. 

No. A-02-306: Scheef v. Grimminger. 03 NCA No. 22. 
Affirmed. Inbody, Judge. 

No. A-02-316: State v. Vasquez. 03 NCA No. 5. Affirmed. 
Moore, Judge. 

No. A-02-323: Dunn v. Metro Area Transit. 02 NCA No. 
51. Affirmed. Sievers, Judge. 

No. A-02-325: State v. Cook. 03 NCA No. 5. Affirmed. 
Moore, Judge. 

No. A-02-359: State v. Tesch. 03 NCA No. 2. Exception sus- 
tained. Irwin, Chief Judge. 

No. A-02-374: In re Interest of Alyssia G. & Ofelia C. 03 
NCA No. 10. Affirmed. Carlson, Judge. 

No. A-02-375: State v. Henderson. 03 NCA No. 10. 
Affirmed. Irwin, Chief Judge. 

No. A-02-380: State v. Renner. 03 NCA No. 6. Affirmed. 
Inbody, Judge. 

No. A-02-403: State v. Turner. 03 NCA No. 11. Affirmed. 
Moore, Judge. 

No. A-02-405: In re Interest of Ashlyn H. et al. 03 NCA No. 
2. Affirmed. Carlson, Judge. 

No. A-02-413: State v. Davis. 03 NCA No. 2. Affirmed. 
Irwin, Chief Judge. 

No. A-02-439: State v. Prieto. 03 NCA No. 9. Affirmed. 
Irwin, Chief Judge. 

No. A-02-446: Delgado v. Cosio. 02 NCA No. 48. Reversed 
and remanded with directions. Sievers, Judge. 

No. A-02-453: State v. Guerrant. 03 NCA No. 17. Affirmed. 
Carlson, Judge. 

No. A-02-462: James R. v. Mary Ann P. 03 NCA No. 2. 
Affirmed. Sievers, Judge. 

Nos. A-02-493, A-02-494: In re Interest of Kayla P. & 
Rebecca P. 03 NCA No. 5. Affirmed. Inbody, Judge. 

Nos. A-02-528 through A-02-530: In re Interest of Arhea P. 
et al. 03 NCA No. 12. Affirmed. Inbody, Judge. 
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No. A-02-531: Solis v. IBP, inc. 03 NCA No. 9. Reversed and 
remanded for a new trial. Irwin, Chief Judge. 

No. A-02-573: State v. Simmons. 03 NCA No. 12. Affirmed. 
Irwin, Chief Judge. 

No. A-02-577: State v. Villapando. 03 NCA No. 21. 
Affirmed. Irwin, Chief Judge. 

No. A-02-586: State v. Jenson. 03 NCA No. 24. Affirmed. 
Irwin, Chief Judge. 

No. A-02-607: State v. Roth. 03 NCA No. 12. Affirmed. 
Buckley, District Judge, Retired. 

No. A-02-612: State v. Haley. 03 NCA No. 11. Affirmed. 
Irwin, Chief Judge. 

No. A-02-624: In re Interest of Dylan M. 03 NCA No. 8. 
Affirmed. Irwin, Chief Judge. 

No. A-02-629: Rivera v. K & B Transportation. 03 NCA 
No. 9. Affirmed. Irwin, Chief Judge. 

No. A-02-632: Martinez vy. Millard Processing Servs. 03 
NCA No. 7. Affirmed. Hannon, Judge. 

No. A-02-636: State v. Williams. 03 NCA No. 7. Affirmed. 
Hannon, Judge. 

No. A-02-652: State vy. Sabella. 03 NCA No. 11. Affirmed. 
Moore, Judge. 

No. A-02-653: State v. Campbell. 03 NCA No. 21. Affirmed. 
Inbody, Judge. 

No. A-02-676: State v. VanWinkle. 03 NCA No. 14. 
Reversed and remanded for a new trial. Hannon, Judge. 

No. A-02-679: State v. Mason. 03 NCA No. 13. Affirmed. 
Inbody, Judge. 

No. A-02-680: State v. Urkevich. 03 NCA No. 8. Affirmed. 
Irwin, Chief Judge. 

No. A-02-711: Guerra v. IBP, inc. 03 NCA No. 12. Affirmed 
as modified. Inbody, Judge. 

No. A-02-718: State v. Schaeffer. 03 NCA No. 18. Affirmed. 
Inbody, Judge. 

No. A-02-722: State v. Hammond. 03 NCA No. 22. 
Affirmed. Carlson, Judge. 

No. A-02-728: State v. Silva. 03 NCA No. 15. Affirmed. 
Sievers, Judge. 
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Nos. A-02-730, A-02-963: In re Guardianship & 
Conservatorship of Brandon P. 03 NCA No. 22. Judgment in 
No. A-02-730 affirmed, and cause remanded with directions. 
Appeal in No. A-02-963 dismissed as moot. Inbody, Judge. 

No. A-02-736: In re Guardianship of Michaelanne Z. 03 
NCA No. 23. Reversed. Irwin, Chief Judge. 

No. A-02-743: State v. Hill. 03 NCA No. 23. Affirmed. 
Sievers, Judge. 

No. A-02-765: State v. Phillips. 03 NCA No. 15. Affirmed. 
Sievers, Judge. 

No. A-02-809: Anderson v. Anderson. 03 NCA No. 24. 
Reversed and remanded for a new trial. Hannon, Judge. 

No. A-02-815: Eickhoff v. Folkers. 03 NCA No. 21. 
Affirmed in part, and in part reversed and remanded with direc- 
tions. Inbody, Judge. 

No. A-02-900: In re Interest of Shelby L. 03 NCA No. 17. 
Affirmed. Carlson, Judge. 

No. A-02-927: Picard v. Pinkerton Sec. & Investigation 
Servs. 03 NCA No. 16. Affirmed. Moore, Judge. 

No. A-02-950: State v. Smith. 03 NCA No. 11. Affirmed. 
Moore, Judge. 

No. A-02-985: State on behalf of Lalley v. Whitt. 03 NCA 
No. 21. Affirmed in part, and in part reversed and remanded with 
directions. Moore, Judge. 

No. A-02-987: State v. Poston. 03 NCA No. 21. Affirmed. 
Carlson, Judge. 

No. A-02-989: State v. Borth. 03 NCA No. 18. Affirmed. 
Inbody, Judge. 

No. A-02-1024: State v. Rugg. 03 NCA No. 15. Affirmed. 
Carlson, Judge. 

No. A-02-1083: In re Interest of Oliviaclaire W. & Tyler 
W. 03 NCA No. 24. Affirmed. Irwin, Chief Judge. 

No. A-02-1089: State v. Foster. 03 NCA No. 15. Affirmed in 
part, and in part reversed and remanded with directions. Sievers, 
Judge. 

No. A-02-1122: State v. Norton. 03 NCA No. 23. Affirmed. 
Irwin, Chief Judge. 
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No. A-02-1129: Propp v. Wilfarm L.L.C. 03 NCA No. 24. 
Affirmed in part, and in part reversed and remanded with direc- 
tion. Inbody, Judge. 

No. A-02-1154: State v. Nasser. 03 NCA No. 19. Affirmed. 
Irwin, Chief Judge. 

No. A-02-1160: State v. Wuol. 03 NCA No. 18. Affirmed. 
Moore, Judge. 

No. A-02-1423: State v. Smith. 03 NCA No. 21. Sentence 
vacated, and cause remanded for resentencing. Inbody, Judge. 
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Federal Acts: Railroads. The Boiler Inspection Act imposes an absolute duty on 
railroad carriers to ensure that their locomotives are both properly maintained and 
safe to operate. 
Federal Acts: Railroads: Claims. Because the Boiler Inspection Act does not create 
an independent cause of action, such a claim must be brought under the Federal 
Employers’ Liability Act. 
Federal Acts: Railroads: Claims: Courts: Jurisdiction. Courts of the United States 
and courts of the several states have concurrent jurisdiction over claims controlled by 
the Federal Employers’ Liability Act. 
Federal Acts: Railroads: Claims: Courts. In disposing of a claim controlled by the 
Federal Employers’ Liability Act, a state court may use procedural rules applicable to 
civil actions in the state court unless otherwise directed by the act, but substantive 
issues concerning a claim under the Federal Employers’ Liability Act are determined 
by the provisions of the act and interpretative decisions of the federal courts constru- 
ing the Federal Employers’ Liability Act. 
Jurisdiction. Unlike substantive issues, procedural matters are governed by the law 
of the forum. 
Summary Judgment: Jurisdiction. Whether a party is entitled to summary judg- 
ment is a matter of procedure generally controlled by the law of the forum. 
Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 
____. On a motion for summary judgment, the question is not how a factual issue is 
to be decided, but whether any real issue of material fact exists. 
Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 
Summary Judgment. Where reasonable minds differ as to whether an inference sup- 
porting the ultimate conclusion can be drawn, summary judgment should not be 
granted. 
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Federal Acts: Railroads. The Boiler Inspection Act imposes upon railroads engaged 
in interstate commerce an absolute duty to utilize locomotives in a safe manner. 
Federal Acts: Railroads: Liability. Although the Boiler Inspection Act imposes 
absolute liability on railroads for violations of its provisions, such liability only 
attaches if the train is in use on the railroad’s line at the time of the accident. 
Federal Acts: Railroads: Trial. Whether a locomotive is in use under the Boiler 
Inspection Act is a question of law for the trial court to decide and not a question of 
fact for the jury. 

Federal Acts: Railroads. The primary factors in addressing the in-use question of 
whether a locomotive is in use under the Boiler Inspection Act are (1) the location of 
the locomotive at the time of the injury and (2) the activity of the injured party. 
Records: Appeal and Error. An appellate brief generally may not expand the evi- 
dentiary record and should limit itself to arguments supported by the record. 
Federal Acts: Railroads. A rail carrier can violate the Boiler Inspection Act either by 
breaching the broad duty to keep all parts and appurtenances of its locomotives in proper 
condition and safe to operate without unnecessary danger of personal injury, in viola- 
tion of 49 U.S.C. § 20701 (1994), or by failing to comply with the regulations issued by 
the Federal Railroad Administration, which become a part of the Boiler Inspection Act. 
Federal Acts: Railroads: Liability. A rail carrier who violates a Federal Railroad 
Administration regulation will incur liability under the Boiler Inspection Act. 
Appeal and Error. An appellate court is not obligated to engage in an analysis which 
is not needed to adjudicate the case and controversy before it. 

Damages: Appeal and Error. An award of damages may be set aside as excessive 
or inadequate when, and not unless, it is so excessive or inadequate as to be the result 
of passion, prejudice, mistake, or some other means not apparent in the record. 
Damages. If an award of damages shocks the conscience, it necessarily follows that 
the award was the result of passion, prejudice, mistake, or some other means not 
apparent in the record. 

Damages: Proof: Appeal and Error. The amount of damages is a matter solely for the 
fact finder, whose action in this respect will not be disturbed on appeal if it is supported 
by evidence and bears a reasonable relationship to the elements of damages proved. 
Damages: Appeal and Error. On appeal, the fact finder’s determination of damages 
is given great deference. 

Damages: Juries. There is no mathematical formula for the translation of pain and 
suffering and permanent disability into terms of dollars and cents. It is a matter left 
largely to the discretion of the jury, which saw the witnesses and heard the evidence. 
Evidence. Generally, the admissibility of evidence is a procedural matter governed by 
the law of the forum. 

Trial: Evidence: Appeal and Error. To constitute reversible error in a civil case, the 
admission or exclusion of evidence must unfairly prejudice a substantial right of the 
litigant complaining about evidence admitted or excluded. 

Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the 
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial dis- 
cretion is involved only when the rules make such discretion a factor in determining 
admissibility. 

Trial: Evidence: Appeal and Error. Because the exercise of judicial discretion is 
implicit in determinations of relevancy and admissibility under Neb. Rev. Stat. 
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§ 27-401 (Reissue 1995), the trial court’s decision will not be reversed absent an 
abuse of discretion. 

Judges: Words and Phrases. An abuse of discretion occurs when the trial judge’s 
reasons or rulings are clearly untenable, unfairly depriving a litigant of a substantial 
right and denying just results in matters submitted for disposition. 

Rules of Evidence: Words and Phrases. For purposes of applying Neb. Rev. Stat. 
§ 27-403 (Reissue 1995), probative value is a relative concept which involves a meas- 
urement of the degree to which the evidence persuades the trier of fact that the par- 
ticular fact exists and the distance of the particular fact from the issues of the case. 
Evidence: Appeal and Error. Unfair prejudice means an undue tendency to suggest 
a decision on an improper basis. 

Jury Instructions. Whether a jury instruction given by a trial court is correct is a 
question of law. 

Judgments: Appeal and Error. When reviewing questions of law, an appellate court 
has an obligation to resolve the question independently of the conclusion reached by 
the trial court. 

Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of an erro- 
neous jury instruction, the appellant has the burden to show that the questioned instruc- 
tion was prejudicial or otherwise adversely affected a substantial right of the appellant. 
Jury Instructions: Appeal and Error. Failure to object to a jury instruction after it 
has been submitted to counsel for review precludes raising an objection on appeal 
absent plain error. 

Appeal and Error. In order to be considered by an appellate court, an alleged error 
must be both specifically assigned and specifically argued in the brief of the party 
asserting the error. 

Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. 

Judgments: Words and Phrases. An abuse of discretion occurs when a trial court’s 
decision is based upon reasons that are untenable or unreasonable or if its action is 
clearly against justice or conscience, reason, and evidence. 

Motions for New Trial: Appeal and Error. A motion for new trial is to be granted 
only when error prejudicial to the rights of the unsuccessful party has occurred. 


Appeal from the District Court for Scotts Bluff County: 


RANDALL L. LippsTREu, Judge. Affirmed. 


Steven W. Olsen, of Simmons, Olsen, Ediger, Selzer, Ferguson 


& Carey, P.C., for appellant. 


Robert G. Pahike of Van Steenberg, Chaloupka, Mullin, 


Holyoke, Pahlke, Smith, Snyder & Hofmeister, and Roger C. 
Denton, of Schlichter, Bogard & Denton, for appellee. 


HANNON, SIEverRS, and Moore, Judges. 


4 11 NEBRASKA APPELLATE REPORTS 


Moorg, Judge. 
I. INTRODUCTION 

Wayne Wagner filed suit in the district court for Scotts Bluff 
County against his employer, the Union Pacific Railroad 
Company (Railroad), seeking damages under the Federal 
Employers’ Liability Act (FELA), 45 U.S.C. § 51 et seq. (1994), 
and the Boiler Inspection Act (BIA), 49 U.S.C. § 20701 et seq. 
(1994), for injuries sustained in a work-related incident on 
March 1, 1998. After the trial court sustained Wagner’s motion 
for summary judgment, finding that ice and snow on the walk- 
way of a locomotive constituted a violation of the BIA, Wagner 
dismissed his cause of action based on the FELA. The case pro- 
ceeded to trial on the issue of damages, and the jury returned a 
verdict in Wagner’s favor in the amount of $1.9 million, which 
judgment was entered by the trial court. The district court sub- 
sequently overruled the Railroad’s motion for new trial. For the 
reasons stated below, we affirm. 


Il. BACKGROUND 

Wagner filed an amended petition on December 17, 1998, 
against the Railroad claiming injuries to his neck, shoulders, 
arms, back, and legs sustained in a work-related incident on 
March 1, 1998. In count I of his petition, Wagner alleged, pur- 
suant to the FELA, the negligence of the Railroad in failing to 
provide Wagner with a safe place to work, failing to inspect and 
maintain the walkway on the locomotive in question to ensure 
that it was safe and in good condition and free of ice and snow, 
and failing to provide safe and adequate walkways throughout 
the locomotive. In count II, Wagner alleged a violation of the 
BIA. Wagner specifically asserted that the Railroad violated the 
BIA by failing to provide safe and adequate walkways on the 
locomotive as required by 49 C.F.R. § 229.7(a) (1997), allowing 
ice and snow to exist on the walkways of the locomotive in ques- 
tion in violation of § 229.7(a), and failing to make the required 
daily inspection report as required by 49 C.E.R. § 229.21 (1997). 
In its answer to Wagner’s amended petition, the Railroad asserted 
that the locomotive at issue was not “in use” and that the BIA did 
not apply. The Railroad further asserted the affirmative defenses 
of Wagner’s contributory negligence and his failure to mitigate 
his damages. 
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Before trial, Wagner moved for summary judgment on the 
issue of liability pursuant to the BIA. Wagner asserted that it 
was undisputed that while in the course of his employment with 
the Railroad, he slipped and fell on an icy platform on a loco- 
motive that was in service in the Bill, Wyoming, trainyard, sus- 
taining some injury. Wagner’s motion for summary judgment 
was submitted to the district court on the following evidence: 
the deposition of Wagner, the railroad mechanic’s report of his 
inspection of the locomotive in question following Wagner’s 
injury, an affidavit concerning the locomotive’s condition from 
the same railroad mechanic, and an emergency room record con- 
cerning medical treatment of Wagner on the day of the incident. 

In his deposition, Wagner testified that he has been a certified 
locomotive engineer since August 1974. On March 1, 1998, 
Wagner came on duty at 10:15 a.m. He was working with a con- 
ductor. Wagner and the conductor were called to take a train from 
Bill to the coal mine. Upon reporting for duty that day, the man- 
ager, Larry Anderson, gave them a list of instructions regarding 
some “switching” that was to be completed before they took the 
train to the mine. Wagner indicated that this was an unusual 
instruction as they did not usually perform switching in the Bill 
trainyard. Wagner described the Bill trainyard as “‘a place to park 
trains.” Anderson instructed Wagner to put together a “consist” 
of locomotives so that a train could be run. (A consist is a 
makeup of like units.) The mechanic-in-charge (MIC) was going 
to accompany them and assist in hooking up air hoses and jumper 
cables. They were to build a consist for their train to go west and 
also had to “make some adjustment switching of power” for east- 
bound trains. Wagner was also instructed to hook up a specific 
engine to an eastbound train and configure the airbrake setup so 
that the train would be charged with air. 

Wagner was on the job approximately 4 hours, switching 
around various locomotives, before he fell. The MIC was with 
Wagner and the conductor only for a brief portion of that time 
period. The final product of their activities that morning was a 
consist of three locomotives on track 6, which Wagner believed 
was the train with which they were to travel west. They also 
moved several locomotives to tracks 3 and 4, which Wagner 
believed were for eastbound loads. Wagner testified that the 
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locomotive on which he fell was on a loaded train set to head east, 
presumably on either track 3 or 4. 

Wagner recalled that when he came on duty that morning, the 
weather was overcast, that it was approximately 30 degrees, that 
there was no wind to speak of, and that it was not snowing. 
Wagner believed that it had snowed in Bill sometime in the pre- 
vious 24 hours; however, he did not know how long the storm 
had lasted or how much snow had fallen. Wagner was certain that 
there were not blizzard conditions in Bill when he was working 
on March 1, 1998. Wagner indicated that virtually all of the loco- 
motives that they worked on that day were snowy and icy, having 
quite a bit of snow on their walkways and steps. Some of the 
locomotive doors were snowed shut, and he and the conductor 
had to brush the snow away with a broom to gain access. Wagner 
testified that he called the MIC for assistance in removing snow 
and ice, but was advised that no MIC’s were available. At that 
time, Wagner did not inform the yard office of the buildup of ice 
and snow and did not specifically indicate why they needed the 
assistance of an MIC. Wagner indicated that the removal of ice 
and snow was a task which he would typically call an MIC to 
perform, but that he had on occasion shoveled, swept, or put 
down salt or sand to remedy icy or snowy conditions. 

Wagner testified that he and the conductor entered the locomo- 
tive in question on March 1, 1998, at its front end. The steps 
where they entered the locomotive were covered with snow. Once 
inside the locomotive cab, Wagner attempted to configure the air- 
brake setup so as to charge the train with air. Wagner understood 
that the locomotive was part of a consist and was to be a lead- 
position locomotive. Wagner did not know, but assumed, that the 
locomotive was running; however, he was unable to tell whether 
the locomotive was running as he approached it because of the 
noise from locomotives running on other tracks. Wagner 
attempted for approximately 10 or 15 minutes to set up the air 
configuration, but was unable to obtain readings from the gauges 
to indicate that it was pumping air. Wagner was unable to deter- 
mine from inside the cab whether the engine was running. He 
indicated that there were no alarm bells, that the unit switch 
appeared to be online and was “not isolated,” and that the gauges 
were showing some air. 
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Because Wagner suspected that the unit was not running, he 
stepped out of the locomotive cab through the engineer’s door 
behind the control panel to check the car body for vibration. 
Wagner had to kick the engineer’s door open to exit the cab as it 
was blocked with snow. He walked three to four steps or 6 to 8 
feet down the walkway and was unable to feel any vibrations. 
While doing so, Wagner held onto the “grab iron” with one hand, 
maintaining his other hand on the car body. At that time, Wagner 
became aware that there was snow and ice on the walkway and 
that the walkway was slippery. Wagner indicated that he 
observed the walkway to be covered in snow for its entire length. 
The buildup of snow varied in depth from 1 to 6 inches. Wagner 
also observed that the walkway was icy in spots. He indicated 
that the buildup of ice varied between 3 and 4 inches. Upon 
returning to the locomotive cab, Wagner informed the conductor 
that the engine was not running. Wagner indicated that they then 
unsuccessfully tried to start the locomotive from the cab. 

Wagner testified that since Anderson had apparently believed 
that the unit was running, he felt it necessary to check to “make 
sure that the unit [was] drained” because it would “freeze up and 
break water pipes.” Wagner then walked back out the engineer’s 
door onto the walkway, attempting to reach the access panel 
where he would be able to see the sight glass and determine if 
there was water in the locomotive. While walking back toward 
the water gauge, Wagner again kept one hand on the grab iron 
and his other hand on the car body due to the icy conditions. 
After progressing along about half of the length of the car body, 
Wagner slipped and fell off the walkway, grabbed the grab iron 
with both hands, and was left suspended from the grab iron, fac- 
ing away from the locomotive. He was able to turn himself 
around to face the engine, but did not have the strength to pull 
himself back onto the walkway. Wagner banged his right shin in 
the process of turning around. Wagner then let go of the grab 
iron, landing on his buttocks in the snow. 

After composing himself, Wagner returned to the front of the 
locomotive, climbed inside the cab, and informed the conductor 
that he had fallen. Wagner showed the conductor his shin, which 
was “bumped and bruised and scraped and bleeding.” Wagner 
indicated that they had basically completed the assigned task of 
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moving the various units around, so they proceeded to return to 
the yard office. Wagner informed Anderson that he had been 
hurt and showed Anderson his leg. Wagner indicated that in 
response to Anderson’s inquiry as to whether Wagner wanted go 
to the hospital, Wagner responded that the injury did not appear 
“life threatening,” so he would simply take himself off duty and 
return home. Wagner informed Anderson that his leg hurt, that 
he “hurt all over,” and that he was “quite shook up.” 

Wagner drove himself home, and later that evening, he went 
to the emergency room at the local hospital. Wagner showed the 
emergency room staff his leg, informed them what had occurred, 
and told them that his shoulders, arms, leg, and back were sore. 
Wagner indicated that his leg was x rayed, that he was given a 
tetanus shot, and that he then drove himself home. Wagner tes- 
tified that when he woke up the following morning, his neck, 
arms, shoulders, back, and leg were quite sore. Wagner then set 
up an appointment with his family doctor for treatment. The 
treatment and progression of Wagner’s March 1, 1998, injuries, 
as well as the treatment of his preexisting degenerative back dis- 
ease, discussed briefly in Wagner’s deposition, were described 
by Wagner in great detail in his trial testimony and are discussed 
in further detail in the analysis portion of this opinion. Exhibit 
12, the emergency room treatment records, was offered and 
received to show that Wagner received medical treatment on the 
day of the accident and that the accident caused some injury. 

Exhibit 11, the Railroad’s “Report of Inspection of Equipment 
Involved in Accident” received by the court, was signed by an 
MIC, James J. Allender. This report concerned Allender’s inspec- 
tion of locomotive number UP 8194 “in the use of which Wayne 
Wagner was Injured.” The report indicated that the locomotive 
walkway was covered with ice approximately 1 to 4 inches thick, 
which was continuous along the length of the walkway. 

The court also received exhibit 13, the affidavit of Allender. 
Allender stated that after Wagner’s slip and fall, he was called to 
eliminate the ice and snow on the walkways of the locomotive 
in question. Allender indicated that the walkways were covered 
with snow and 1 to 4 inches of ice, which required a steel bar 
and shovel to remove. Allender asserted that there had been a 
severe blizzard that resulted in a buildup of ice and snow on the 
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locomotives. Allender indicated that when a crew discovers ice 
and snow that needs removal, he is called for that purpose, and 
that when he is unavailable, the crew usually waits for someone 
on the maintenance staff to remove ice and snow. 

Allender stated that the locomotives run with just water and 
no antifreeze, so at temperatures below 35 degrees, it is neces- 
sary to have them running all of the time. Allender further stated 
that to determine whether a locomotive is running, one looks at 
the isolation switch, which should be in the online position, and 
that if the isolation switch is online, if no alarm bells are ring- 
ing, and if the computer display does not advise that the loco- 
motive is shut down, one can assume that the engine is running. 
Before removing ice and snow from the walkways of the engine 
in question, Allender first checked to see that the engine was 
running and found that it was. Allender asserted that there was 
no reason for Wagner to go outside of the locomotive to check 
whether the locomotive was running, nor was there reason for 
Wagner to have to check the water gauge. 

After a hearing wherein the district court heard arguments 
from the parties and received evidence as indicated above, the 
court granted Wagner’s motion for summary judgment under the 
BIA on the issue of liability. The district court reasoned that to 
recover under the BIA, Wagner must establish by the greater 
weight of the evidence that the locomotive was “in use” at the 
time of his injury, that the Railroad violated the BIA, and that 
such violation was a cause, in whole or in part, of Wagner’s 
injuries. The district court noted that under the BIA, Wagner did 
not have to prove that the Railroad was negligent, and that his 
contributory negligence, if any, would not diminish his right to 
recover damages. 

With regard to the in-use question, the district court, relying on 
the reasoning set forth in McGrath v. Consolidated Rail Corp., 
136 F.3d 838 (1st Cir. 1998), concluded as a matter of law that the 
locomotive in question was in use at the time of Wagner’s injury. 
The district court then considered whether there had been a vio- 
lation of the BIA. The court noted that the questions of whether 
there was ice and snow on the walkway and whether such ice and 
snow was a cause of a railroad employee’s injuries could be issues 
of fact to be determined by a jury. However, the court found that 


10 11 NEBRASKA APPELLATE REPORTS 


the facts (1) that ice and snow had accumulated on the walkway 
and (2) that Wagner slipped on the icy walkway, incurring injury, 
were not disputed. Accordingly, the court found as a matter of law 
that the ice and snow on the walkway at issue constituted a viola- 
tion of the BIA. Finally, the district court found that it did not 
have to determine whether the ice and snow on the walkway con- 
stituted an ‘‘ ‘unnecessary peril’” per se, because it had already 
found that the ice and snow on the walkway constituted a slipping 
hazard in violation of the BIA and its regulations. 

Wagner thereafter filed a motion seeking to dismiss the negli- 
gence count of his amended petition without prejudice, which was 
granted by the court. The case was tried to the jury on July 12 
through 14 and 17 and 18, 2000, on the issue of damages only. 

At trial, Wagner presented evidence indicating that his princi- 
pal injury related to his lower back, although he did receive 
minor injuries to his shin and shoulder. Wagner asserted that the 
March 1, 1998, incident resulted in a permanent low-back injury 
which precluded his return to work as a locomotive engineer. 
The Railroad, through its evidence, contended that Wagner’s 
preexisting low-back condition was the source of his disability, 
contested the extent of Wagner’s limitations, asserted that 
Wagner could return to work as a locomotive engineer with 
accommodations, and also claimed that Wagner failed to miti- 
gate his damages by not cooperating with the Railroad’s voca- 
tional rehabilitation expert. Wagner asserted that the Railroad’s 
vocational rehabilitation offers were not made in good faith and 
that the Railroad had no genuine intent to allow him to return to 
work with accommodations. The relevant trial evidence is out- 
lined more fully in the discussion section below. 

Following the completion of Wagner’s evidence, the district 
court denied the Railroad’s motion for directed verdict and also 
denied Wagner’s motion for directed verdict regarding the issue 
of mitigation at the close of all the evidence. The jury returned 
a verdict in favor of Wagner in the amount of $1.9 million, and 
judgment was entered accordingly. 

The Railroad filed a motion for new trial on July 27, 2000. In 
its order entered August 29, the district court summarized the 
Railroad’s assertions that the court had erred in (1) finding that 
the locomotive was in use and thus entering summary judgment 
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on the issue of liability and (2) making certain evidentiary rulings 
at trial related to vocational rehabilitation services. Additionally, 
the Railroad asserted that the judgment entered was excessive. 
The district court readopted its memorandum order dated 
September 16, 1999, wherein summary judgment was entered on 
the issue of liability pursuant to the BIA. The court again stated 
that Wagner’s duties on March 1, 1998, were incidental to operat- 
ing the locomotive as an engineer. The district court found that the 
verdict in the present case was not so disproportionate to the evi- 
dence presented that the court could disregard the jury’s decision. 
The district court overruled the Railroad’s motion for new trial, 
and the Railroad subsequently perfected its appeal to this court. 


Ill. ASSIGNMENTS OF ERROR 

The Railroad asserts, restated and renumbered, that the district 
court erred in (1) sustaining Wagner’s motion for summary judg- 
ment on the issue of liability under the BIA by (a) finding that the 
locomotive was in use at the time of the accident, (b) finding that 
ice and snow on the walkway of the locomotive constituted a vio- 
lation of the BIA, and (c) finding liability under the BIA as a mat- 
ter of law rather than allowing the jury to decide issues under the 
BIA; (2) not reversing the jury’s verdict based on the fact that it 
was excessive and appeared to be given under the influence of 
passion or prejudice; (3) making evidentiary rulings that served to 
prejudice the Railroad, including allowing testimony as to the 
accommodation restrictions of employees other than Wagner; (4) 
refusing the Railroad’s evidence as to offers of vocational assist- 
ance and jobs in locations other than in the Bill-Casper-Douglas, 
Wyoming area; (5) instructing the jury that Wagner was not 
required to move from his current home to minimize his damages; 
and (6) overruling the Railroad’s motion for new trial. 


IV. ANALYSIS 


1. SUMMARY JUDGMENT AS TO LIABILITY UNDER BIA 
The Railroad asserts that the district court erred in sustaining 
Wagner’s motion for summary judgment on the issue of liability 
under the BIA by (a) finding that the locomotive was in use at the 
time of the accident, (b) finding that ice and snow on the walk- 
way of the locomotive constituted a violation of the BIA, and 
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(c) finding liability under the BIA as a matter of law rather than 
allowing the jury to decide issues under the BIA. 


(a) Standard of Review 

{1,2] The BIA imposes “ ‘an absolute duty’ ” on railroad car- 
riers to ensure that their locomotives are both properly main- 
tained and safe to operate. Matson v. Burlington Northern Santa 
Fe R.R., 240 F.3d 1233, 1235 (10th Cir. 2001). Because the BIA 
does not create an independent cause of action, such a claim 
must be brought under the FELA. /d. 

(3-5] Courts of the United States and courts of the several 
states have concurrent jurisdiction over claims controlled by the 
FELA. Chapman v. Union Pacific Railroad, 237 Neb. 617, 467 
N.W.2d 388 (1991); Crafton v. Union Pacific RR. Co., 7 Neb. 
App. 793, 585 N.W.2d 115 (1998). See 45 U.S.C. § 56. In dis- 
posing of a claim controlled by the FELA, a state court may use 
procedural rules applicable to civil actions in the state court 
unless otherwise directed by the act, but substantive issues con- 
cerning a claim under the FELA are determined by the provi- 
sions of the act and interpretative decisions of the federal courts 
construing the FELA. Chapman, supra; Crafton, supra; Kusek v. 
Burlington Northern RR. Co., 4 Neb. App. 924, 552 N.W.2d 778 
(1996). Unlike substantive issues, procedural matters are gov- 
erned by the law of the forum. Kirwan v. Chicago Title Ins. Co., 
261 Neb. 609, 624 N.W.2d 644 (2001). 

[6,7] Whether a party is entitled to summary judgment is a 
matter of procedure generally controlled by the law of the 
forum. Shilling v. Moore, 249 Neb. 704, 545 N.W.2d 442 (1996); 
Crafton, supra. In Nebraska, summary judgment is proper only 
when the pleadings, depositions, admissions, stipulations, and 
affidavits in the record disclose that there is no genuine issue as 
to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to 
judgment as a matter of law. Fontenelle Equip. v. Pattlen Enters., 
262 Neb. 129, 629 N.W.2d 534 (2001). 

[8-10] On a motion for summary judgment, the question is not 
how a factual issue is to be decided, but whether any real issue of 
material fact exists. Mondelli v. Kendel Homes Corp., 262 Neb. 
263, 631 N.W.2d 846 (2001). In reviewing a summary judgment, 
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an appellate court views the evidence in a light most favorable to 
the party against whom the judgment is granted and gives such 
party the benefit of all reasonable inferences deducible from the 
evidence. Fontenelle Equip., supra. Where reasonable minds dif- 
fer as to whether an inference supporting the ultimate conclusion 
can be drawn, summary judgment should not be granted. Sherrets, 
Smith v. MJ Optical, Inc., 259 Neb. 424, 610 N.W.2d 413 (2000). 


(b) Introduction to BIA 

[11] “The BIA imposes upon railroads engaged in interstate 
commerce an absolute duty to utilize locomotives in a safe man- 
ner.” Rivera v. Union Pacific R. Co., 868 F. Supp. 294, 298 (D. 
Colo. 1994). However, “[a]bsolute liability under the [BIA] 
arise[s] only if the locomotive in question is ‘in use.” McGrath 
v. Consolidated Rail Corp., 136 F.3d 838, 842 (1st Cir. 1998). 
The BIA, § 20701, provides: 

A railroad carrier may use or allow to be used a locomo- 
tive or tender on its railroad line only when the locomotive 
or tender and its parts and appurtenances— 

(1) are in proper condition and safe to operate without 
unnecessary danger of personal injury; 

(2) have been inspected as required under this chapter and 
regulations prescribed by the Secretary of Transportation 
under this chapter; and 

(3) can withstand every test prescribed by the Secretary 
under this chapter. 

(Emphasis supplied.) 

The BIA was formerly found at 45 U.S.C. § 23 (repealed by 
Pub. L. No. 103-272, § 7(b), 108 Stat. 1379 (1994)) and was 
transferred as amended to 49 U.S.C. § 20701 by Pub. L. No. 
103-272 § 1(e), 108 Stat. 885 (1994). Although the BIA was 
recodified in 1994, the majority of the cases published to date 
discussing the BIA were decided before 1994, or while § 23 was 
still in effect, and thus discuss § 23 rather than § 20701. Section 
23 was substantially similar to the current § 20701, although it 
used the language “unnecessary peril to life or limb” instead of 
“unnecessary danger of personal injury.” “[I]t has been held con- 
sistently that the Boiler Inspection Act supplements the Federal 
Employers’ Liability Act by imposing on interstate railroads ‘an 
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absolute and continuing duty’ to provide safe equipment.” Urie v. 
Thompson, 337 U.S. 163, 188, 69 S. Ct. 1018, 93 L. Ed. 1282 
(1949). See, also, Lilly v. Grand Trunk R. Co., 317 U.S. 481, 63 
S. Ct. 347, 87 L. Ed. 411 (1943); 49 U.S.C. § 20301 et seq. (1994 
& Supp. V 1999) (current Federal Safety Appliance Act 
(FSAA)). “[R]ailroads whose employees are injured as a result of 
violations of the BIA will incur strict liability under the FELA.” 
McGinn v. Burlington Northern R. Co., 102 F.3d 295, 299 (7th 
Cir. 1996), citing Vaillancourt v. Illinois Cent. R. Co., 791 F. 
Supp. 734 (N.D. Ill. 1992). 
The Supreme Court emphasized in Lilly that when a railroad 
violates the Boiler Inspection Act, “the partial defense of 
contributory negligence and the bar of assumption of risk 
are not available” to the railroad. . . . Thus, to recover under 
the Act, an injured railroad worker need only prove that a 
violation on the part of the railroad was a cause of his injury. 
(Citations omitted.) Topping v. CSX Transp., Inc., 1 F.3d 260, 
261 (4th Cir. 1993). 

The Railroad presented evidence in conjunction with the sum- 
mary judgment hearing going to the issues of whether Wagner 
assumed the risk in walking on the snow- and ice-covered walk- 
way and whether he was contributorily negligent in not taking 
further action to clear the walkway of the locomotive in question. 
As the affirmative defenses of contributory negligence and as- 
sumption of risk were not applicable in the present case, we find 
that any assertions by the Railroad in its brief on appeal suggest- 
ing that Wagner was contributorily negligent or assumed the risk 
involved in walking on the snow- and ice-covered walkway on 
March 1, 1998, are without merit. 


(c) Was Locomotive “In Use”? 

[12,13] We first consider the threshold question of whether 
the locomotive in question was in use within the meaning of the 
BIA at the time of Wagner’s accident. As indicated above, 
although the BIA imposes absolute liability on railroads for vio- 
lations of its provisions, such liability only attaches if the train 
is in use on the railroad’s line at the time of the accident. See, 
McGrath v. Consolidated Rail Corp., 136 F.3d 838 (lst Cir. 
1998); Crockett v. Long Island R.R., 65 F.3d 274 (2d Cir. 1995); 
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Rivera v. Union Pacific R. Co., 868 F. Supp. 294 (D. Colo. 
1994). Accordingly, if the locomotive in the present case was in 
use at the time of Wagner’s accident, the BIA applies, and the 
Railroad can be held strictly liable for any injuries resulting 
from any violation of the BIA. Whether a locomotive is in use 
under the BIA is a question of law for the trial court to decide 
and not a question of fact for the jury. Phillips v. CSX Transp., 
Inc., 190 F.3d 285 (4th Cir. 1999), cert. denied 529 U.S. 1004, 
120 S. Ct. 1269, 146 L. Ed. 218 (2000); McGrath, supra; 
Crockett, supra; Steer v. Burlington Northern, Inc.,720 F.2d 975 
(8th Cir. 1983). 

The purpose of the in-use limitation in the BIA and FSAA is 
to “exclude from . . . coverage only such functions as are neces- 
sary to detect and correct those defective conditions for which 
absolute liability will be imposed.” Angell v. Chesapeake & O. 
Ry. Co., 618 F.2d 260, 262 (4th Cir. 1980). “ ‘Congressional 
intent and the case law construing the statute clearly excludes 
those injuries directly resulting from the inspection, repair and 
servicing of railroad equipment located at a maintenance facil- 
ity.” ” McGrath, 136 F.3d at 842, quoting Angell, supra. See, 
also, Phillips, supra (observing that purpose of in-use limitation 
is to give railcar operators opportunity to inspect for and correct 
defects before being exposed to strict liability for such defects). 

[14] A locomotive may be considered in use even though it is 
motionless. See McGrath, supra. See, also, Brady v. Terminal 
R.R. Assn., 303 U.S. 10, 58 S. Ct. 426, 82 L. Ed. 614 (1938); 
Crockett, supra. The primary factors considered by some federal 
courts in addressing the in-use question are (1) the location of 
the locomotive at the time of the injury and (2) the activity of the 
injured party. McGrath, supra, citing Pinkham v. Maine Cent. R. 
Co., 874 F.2d 875 (1st Cir. 1989) (both interpreting BIA). See, 
also, Phillips, supra; Deans v. CSX Transp., Inc., 152 F.3d 326 
(4th Cir. 1998) (both interpreting FSAA and employing similar 
factors). Compare Trinidad v. Southern Pacific Transp. Co., 949 
F.2d 187 (Sth Cir. 1991) (interpreting FSAA and employing 
bright-line test based on whether train is fully assembled and 
crew has completed predeparture inspection). Due to the fact- 
specific nature of this inquiry, we find it appropriate to apply the 
factors set forth in McGrath to the present case. 
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In McGrath, supra, the plaintiff incurred injuries when he 
stepped on a loose nut on the cabin floor of a locomotive, which 
was idling on a trainyard track within the confines of the defend- 
ant’s trainyard. Trainyard tracks were identified as those tracks 
used to store, inspect, classify, and switch locomotives and rail- 
cars. The locomotive at issue was neither being serviced in a 
place of repair nor operating on the railroad’s main line, but was 
scheduled that day to service the railroad’s industrial customers 
in South Boston. McGrath was responsible for operating the 
train, and also for attaching individual railcars to the locomo- 
tive. McGrath was part of the transportation crew, but as engi- 
neer, he was also required to perform certain inspection duties 
before moving the locomotive. 

The court in McGrath v. Consolidated Rail Corp., 136 F.3d 
838 (1st Cir. 1998), noted that the locomotive was not being 
stored on the trainyard track or awaiting removal to the engine 
house for repairs. The court concluded that as the locomotive in 
that case was idling on a trainyard track ready to move into ser- 
vice and as McGrath’s inspection duties were incidental to his 
tasks of operating the locomotive as an engineer, the locomotive 
was in use for purposes of the BIA. 

Also instructive is the Fourth Circuit’s decision regarding 
whether an engine was in use in Angell v. Chesapeake & O. Ry. 
Co., 618 F.2d 260 (4th Cir. 1980). In Angell, the employee’s 
accident occurred after service and maintenance activities had 
already been performed and while a “readied” engine was being 
uncoupled at the direction of railway officials to move to 
another track to pull a train a few hours later. The Fourth Circuit 
found that the engine was not in need of further repair or ser- 
vicing and was in reality “okayed” for service as contemplated 
by the BIA and that thus, the engine was in use when the acci- 
dent occurred. The Angell court determined that a train could be 
considered in use even before the engineer took the controls. 
More recently, the Fourth Circuit considered Deans, supra. 
Deans, the injured conductor, and his engineer were assigned to 
take a particular train on the date of Deans’ injury. Deans’ tasks 
that day were to couple the engines to the railcars, release the 
railcars’ handbrakes, and conduct a predeparture airbrake test. 
The railroad cars making up the train were already coupled 
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together when Deans arrived. When the accident occurred, the 
engine had been coupled to the train and was standing on a track 
in the trainyard in preparation for departure. The court noted 
that Deans, as the train’s conductor, was part of its transporta- 
tion crew and not involved in its repair or maintenance, that it 
was his job to put the train into motion, and that he was attempt- 
ing to release the handbrakes to do so at the time of his injury. 
Accordingly, the Deans court held as a matter of law that the 
train was in use at the time of Deans’ injury. 

We also note the case of Rivera v. Union Pacific R. Co., 868 
F. Supp. 294 (D. Colo. 1994). In Rivera, the plaintiff, Rivera, 
was a locomotive engineer, who upon reporting for work was 
transported to his train located on a service track. The service 
department had completed its maintenance, repair, and servicing 
of the locomotive. The engine in question had left the servicing 
area, was attached to other railcars, and was idling. As a part of 
his routine duties, Rivera was to check the locomotives on the 
train to make sure that all of the handbrakes had been released 
and that the engines were in the “run” position. While engaged 
in this activity, Rivera slipped on an automatic brake valve han- 
dle left on the floor of a locomotive, receiving injuries. The 
court found that Rivera’s “inspection” was not a comprehensive 
one designed to discover “defects” on the train, but was purely 
incidental to his task of operating the train as engineer. Compare 
Paul v. Genesee & Wyoming Industries, Inc., 93 F. Supp. 2d 310 
(W.D.N.Y. 2000) (holding railcar and train not in use where 
plaintiff not member of train crew, his inspection would not have 
been incidental to his operation of train, and no one at trainyard 
had started to join engines to train). 

[15] In the present case, Wagner was in the process of putting 
locomotives on trains being readied for departure from the Bill 
trainyard. The record does not indicate that the locomotive was 
being stored or awaiting removal to an engine house for repairs. 
At the time of his injury, Wagner was configuring the airbrake 
setup for an eastbound train, which is a step in the process of 
preparing the locomotive for departure. The task of moving the 
various units around to form the consists as directed by 
Anderson had been completed. Wagner was not engaged in the 
detection or correction of defects, activities excluded under the 
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BIA. Rather, his activities appear to be the type that are inci- 
dental to operation of a train as an engineer, although he appar- 
ently was not going to be the actual engineer on the locomotive 
in question. While Wagner determined that the locomotive was 
not running after checking the engine body for vibration, 
Allender indicated that when he subsequently went to remove 
ice and snow from the walkway of the locomotive, he found that 
it was running. In its reply brief, the Railroad asserts that once 
the locomotive was started and the brakes charged with air, a 
task Wagner did not complete, the actual engineer of that train 
would have to inspect the brakes and airhoses to ensure compli- 
ance with federal regulations and then complete a predeparture 
inspection. The Railroad further asserts that these inspections 
were never accomplished, since the locomotive was not running. 
These arguments go beyond what is presented to us in the record 
from the summary judgment hearing. An appellate brief gener- 
ally may not expand the evidentiary record and should limit 
itself to arguments supported by the record. Putnam v. 
Fortenberry, 256 Neb. 266, 589 N.W.2d 838 (1999). Further, the 
evidence presented by the Railroad in Allender’s affidavit sug- 
gests that the locomotive was found running subsequent to 
Wagner’s accident. 

With regard to the location of the locomotive, the record 
shows only that it was on tracks located in the Bill trainyard. 
There is no evidence to indicate that the locomotive on which 
Wagner was injured was located in a facility or on a track devoted 
primarily for maintenance, inspection, or repair activities. The 
record does reveal that the locomotive had been relocated to 
form part of a consist to pull an eastbound train which was 
loaded to head east at some unknown time in the future. 

Whether the locomotive was in use at the time of Wagner’s 
accident was a question of law to be determined by the trial 
court, and viewing the evidence with regard to the in-use ques- 
tion in a light most favorable to the Railroad as we must, we find 
that the trial court did not err in determining as a matter of law 
that the locomotive was in use at the time of Wagner’s injury. 
Accordingly, the BIA applies to the case at hand, and the 
Railroad can be held strictly liable for any injuries incurred by 
Wagner resulting from a violation of the BIA. 
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(d) Violation of BIA? 

[16] A rail carrier can violate the BIA either by breaching the 
broad duty to keep all parts and appurtenances of its locomotives 
in proper condition and safe to operate without unnecessary dan- 
ger of personal injury, in violation of 49 U.S.C. § 20701, or by 
failing to comply with the regulations issued by the Federal Rail- 
road Administration (FRA), which become a part of the BIA. 
McGinn v. Burlington Northern R. Co., 102 F.3d 295 (7th Cir. 
1996); Mosco v. Baltimore & Ohio R.R., 817 F.2d 1088 (4th 
Cir. 1987), cert. denied 484 U.S. 851, 108 S. Ct. 152, 98 L. Ed. 
2d 108. 

The Railroad asserts that the existence of ice and snow on the 
locomotive in question did not constitute a defect under the BIA 
or any regulations promulgated thereunder, but this argument 
misconstrues existing case law and is without merit. In Lilly v. 
Grand Trunk R. Co., 317 U.S. 481, 63 S. Ct. 347, 87 L. Ed. 411 
(1943), the plaintiff was successful in maintaining an action 
under the BIA for injuries received from a fall caused by ice 
accumulating on the top of the locomotive tender on which he 
had to stand to perform his duties. On appeal, the rail carrier 
argued that the BIA covers only defects in construction or 
mechanical operation, affording no protection against “the pres- 
ence of dangerous objects or foreign matter.” /d. at 487. The 
U.S. Supreme Court upheld the judgment and held that the BIA 
requirement that locomotives be kept in proper and safe condi- 
tions was not confined to matters of construction or mechanics, 
but also extended to protection against foreign matter on the sur- 
face upon which employees must stand or walk. 

In so finding, the Court relied in part on a federal regulation, 
which provided that the tender top should be kept clean and 
that means should be provided to carry off waste water. The 
Court noted that the BIA was to be liberally construed in light 
of its prime purpose, to protect employees by requiring the use 
of safe equipment, and concluded that the jury had a right to 
find a violation of the BJA due to the accumulation of ice on 
top of the locomotive tender even though there was no defect. 
See, also, McGinn, 102 F.3d at 300 (stating that “[t]he regula- 
tion [49 C.F.R. § 229.119(c) (1989)] also places strict liabil- 
ity on a railroad for failure to keep floors free of foreign 
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substances such as oil and grease or the elements such as snow 
and ice”), 

In Calabritto v. New York, New Haven and Hartford R. Co., 
287 F.2d 394 (2d Cir. 1961), cert. denied 366 U.S. 928, 81 S. Ct. 
1649, 6 L. Ed. 2d 387, the plaintiff slipped and fell on sand and 
oil located on the platform of one of the rail carrier’s switching 
engines. The rail carrier asserted that the BIA imposed liability 
“only for mechanical or structural defects, and not for dangerous 
conditions caused by the temporary presence of foreign matter.” 
287 F.2d at 395. The Calabritto court found that the statute had 
no such limitation, but, instead, required all locomotives to be in 
proper condition and safe to operate. The court, citing Lilly, 
determined that the use of an engine whose surface had been 
made slippery by sand and oil could similarly involve “unneces- 
sary peril to life or limb” in violation of the BIA. The court con- 
cluded that Lilly must be read as holding that dangerous condi- 
tions caused by foreign substances may give rise to liability 
under the BIA even in the absence of a regulatory violation. 

In Whelan v. Penn Central Company, 503 F.2d 886 (2d Cir. 
1974), the court imposed liability under the BIA for a slip from 
an ice-coated step, resulting from a rain and sleet storm earlier 
that day. The rail carrier in that case argued that the BIA is not 
violated by slippery conditions caused by weather and that its 
failure to violate a specific federal regulation immunized it 
from liability. The appellate court, relying on Lilly and 
Calabritto, rejected these arguments and affirmed the judgment 
of the lower court. 

Accordingly, contrary to the Railroad’s assertions in its brief 
on appeal, conditions other than mechanical imperfections, 
including ice and snow, can plainly render equipment unsafe to 
operate without unnecessary peril to life or limb and have been 
found to violate the BIA both directly as well as through a rail 
carrier’s noncompliance with federal regulations promulgated 
under the BIA. 


(i) Violation by Noncompliance with Regulation 
{17] We first consider whether the district court correctly deter- 
mined that the Railroad, by violation of a federal regulation, had 
violated the BIA, thus incurring liability. A rail carrier who 


WAGNER v. UNION PACIFIC RR. CO. 21 
Cite as I] Neb. App. | 


violates an FRA regulation will incur liability under the BIA. 
McGinn v. Burlington Northern R. Co., 102 F.3d 295 (7th Cir. 
1996); Mosco v. Baltimore & Ohio R.R., 817 F.2d 1088 (4th Cir. 
1987), cert. denied 484 U.S. 851, 108 S. Ct. 152, 98 L. Ed. 2d 
108. Although not one of the specific Code of Federal Regulations 
sections asserted in Wagner’s amended petition, the district court 
relied on 49 C.ER. § 229.119(c) (1997) to determine as a matter 
of law that the ice and snow on the walkway at issue created a 
slipping hazard and thus constituted a violation of the BIA. 
Section 229.119(c) states that “[f]loors of cabs, passageways, and 
compartments shall be kept free from oil, water, waste or any 
obstruction that creates a slipping, tripping or fire hazard. Floors 
shall be properly treated to provide secure footing.” 

In McGinn, supra, the court recognized that § 229.119(c) 
places strict liability on railroads for failure to keep floors free of 
foreign substances such as oil and grease or elements such as 
snow and ice. See, also, Vaillancourt v. Illinois Cent. R. Co., 791 
F, Supp. 734 (N.D. Ill. 1992) (determining that unsafe placement 
of ice chest on locomotive floor was properly characterized as 
obstruction that created slipping, tripping, or fire hazard in vio- 
lation of § 229.119). In the instant case, the district court found 
that the facts that ice and snow had accumulated on the walkway, 
that the ice and snow made the walk slippery, and that Wagner 
slipped on the walkway and incurred injuries were not in dispute. 
In other words, the district court determined as a matter of law 
that the ice and snow on the locomotive walkway created a slip- 
ping hazard and was accordingly a violation of § 229.119(c), and 
thus of the BIA. 

In asserting that this was a question for the jury, the Railroad 
relies primarily on Gregory v. Missouri Pacific R. Co., 32 F.3d 
160 (Sth Cir. 1994). In Gregory, a locomotive engineer slipped 
and fell on oil that was on a locomotive walkway. On appeal, the 
rail carrier agreed with the plaintiff’s assertions that violation of 
a regulation can be a violation of the BIA, but asserted that 
§ 229.119(c) did not provide that the mere presence of oil on a 
walkway violated the BIA. The Fifth Circuit found that 
§ 229.119(c) was not violated by the mere presence of any oil, 
water, or waste on a passageway, but, rather, was violated by 
the presence of such substances only if they created a slipping, 
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tripping, or fire hazard. There was a factual dispute as to the 
amount and location of the oil on the walkway and a dispute as 
to whether the condition was slippery. The plaintiff testified that 
he slipped in a large spot or puddle of oil, approximately 12 
inches in diameter, and that the oil was wet and plainly visible. 
The rail carrier presented evidence that the oil did not look slip- 
pery, that it did not appear to be a slipping hazard, that the walk- 
way had a nonskid surface, that there were no footprints in the 
oil or apparent marks of anybody slipping in it, and that relevant 
parties had not seen oil on the plaintiff’s clothing following the 
accident. Because of this factual dispute, the court held that the 
question of whether the oil constituted a slipping hazard under 
§ 229.119(c), and thus violated the BIA, was a question for the 
jury. Id. See, also, Lakin v. Consolidated Rail Corp., 545 N.E.2d 
843 (Ind. App. 1989) (finding jury question due to conflicting 
evidence as to whether placement of cable in question created 
tripping hazard in violation of § 229.119(c) and BIA). 

The evidence in the present case, unlike that in Gregory and 
Lakin is undisputed. Wagner testified in his deposition that the 
locomotive walkway was covered with 6 inches of snow and 
patches of ice 4 inches thick and that when he went to check the 
sight glass, he slipped and fell on this covering of ice, incurring 
injuries to his neck, arms, shoulders, back, and leg. Allender’s 
report and affidavit confirm that the walkways of the locomotive 
in question were covered with snow and 1 to 4 inches of ice, 
which required a steel bar and shovel to remove. 

The evidence before the district court in the present case on 
Wagner’s motion for summary judgment was such that reason- 
able minds could not conclude other than that the ice and snow 
created a slipping hazard. Accordingly, the district court cor- 
rectly ruled as a matter of law that the ice and snow constituted 
a slipping hazard and thus violated the BIA. 


(ii) Direct Violation 
[18] With regard to the broader, more general duty of the 
Railroad under the BIA, the act currently requires railroad car- 
riers to keep locomotives or tenders and their parts and appurte- 
nances “in proper condition and safe to operate without unnec- 
essary danger of personal injury.” § 20701. The BIA previously 
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required carriers to keep any locomotive used on its line, its 
boiler, tender, and all parts and appurtenances “in proper condi- 
tion and safe to operate . . . without unnecessary peril to life or 
limb.” See 45 U.S.C. § 23 (1988). After determining that the 
Railroad had violated § 229.119(c), the district court found that 
it did not have to determine whether the ice and snow on the 
walkway constituted an “unnecessary [danger]” per se. In other 
words, the district court did not engage in an analysis of the 
more general duty imposed by the BIA. We find no error in the 
trial court’s determination in this regard. The case law plainly 
provides that the BIA can be violated either directly or by means 
of a regulation. Accordingly, we do not discuss the arguments 
made by Wagner in his brief that consideration of “unnecessary 
peril” is no longer a requirement of the BIA, nor the assertion 
raised by the Railroad that the question of “unnecessary peril” 
was one for the jury. An appellate court is not obligated to 
engage in an analysis which is not needed to adjudicate the case 
and controversy before it. King v. Crowell Memorial Home, 261 
Neb. 177, 622 N.W.2d 588 (2001). 


(e) Conclusion Regarding Summary Judgment 

The summary judgment was appropriately granted in this 
instance. We find no error in the district court’s determination that 
the locomotive was in use at the time of Wagner’s accident and 
injury. Accordingly, the BIA is applicable to the case at hand. 
Viewing the evidence most favorably to the Railroad, we find no 
genuine dispute of material fact with regard to the question of 
whether the ice and snow on the walkway constituted a slipping 
hazard. Accordingly, we find no error in the district court’s deter- 
mination that the Railroad violated a regulation, and thus the BIA, 
and that therefore, the Railroad incurred strict liability for any 
damages suffered by Wagner as a result of his accident and injury. 


2. EXCESSIVE VERDICT 
[19-22] The Railroad next asserts that the district court erred in 
not reversing the jury’s verdict of $1.9 million based on the argu- 
ment that it was excessive and appeared to be given under the 
influence of passion or prejudice. An award of damages may be 
set aside as excessive or inadequate when, and not unless, it is so 
excessive or inadequate as to be the result of passion, prejudice, 
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mistake, or some other means not apparent in the record. Norman 
v. Ogallala Pub. Sch. Dist., 259 Neb. 184, 609 N.W.2d 338 
(2000). If an award of damages shocks the conscience, it neces- 
sarily follows that the award was the result of passion, prejudice, 
mistake, or some other means not apparent in the record. Jd. 
However, the amount of damages is a matter solely for the fact 
finder, whose action in this respect will not be disturbed on appeal 
if it is supported by evidence and bears a reasonable relationship 
to the elements of damages proved. Nebraska Nutrients v. 
Shepherd, 261 Neb. 723, 626 N.W.2d 472 (2001). On appeal, the 
fact finder’s determination of damages is given great deference. 
Norman, supra. 

Wagner sought damages for past and future medical expenses 
in excess of $5,000, past and future lost wages in excess of 
$36,000, decreased earning capacity, past and future pain and suf- 
fering, and a permanent, disabling injury. The jury was instructed 
on each of these elements of damages. The Railroad does not 
assign error to the giving of this instruction. 

Wagner began his employment with the Railroad in February 
1974, becoming a qualified locomotive engineer in August of 
that year. Wagner testified that prior to the March 1, 1998, inci- 
dent, he was working full time as a locomotive engineer, was 
performing 100 percent of the job requirements without limita- 
tion, and was planning to work for the Railroad until he retired 
at age 65 or 66. Wagner was 47 years old at the time of the acci- 
dent. Wagner has been unemployed since March 1, 1998. 

Wagner suffered from back problems preexisting his March 
1998 injury. Wagner injured his back in the late 1980’s in a motor 
vehicle accident, subsequently had an LS-S1 laminectomy on his 
right side, and suffered various temporary aggravations of back 
pain in the intervening decade prior to his 1998 injury. 

Dr. Robin Ockey, a specialist in physical medicine and reha- 
bilitation, first saw Wagner in January 1999, primarily for low- 
back pain. Ockey reviewed an MRI scan and report from 
October 1998 as well as reports of MRI’s and other studies con- 
ducted prior to Wagner’s March 1998 injury. Upon comparing 
the current and the older studies, Ockey concluded that 
Wagner’s disk protrusion had worsened since his injury in the 
late 1980’s and that Wagner had sustained a new annular tear, 
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that is, a tear to the annulus, or outer fibers of the disk. Ockey 
also believed that there was a musculature component to 
Wagner’s pain as well as a radicular component, or a nerve root 
problem. At trial, Ockey opined within a reasonable degree of 
medical certainty that both Wagner’s “disc problem” and his 
“muscular pain” were caused by his fall in March 1998 and that 
Wagner was permanently disabled from his job as a locomotive 
engineer. Ockey further testified that Wagner would have ongo- 
ing pharmacological needs, intermittent physical therapy needs, 
and likely surgical needs. Ockey discussed various potential sur- 
gical options, including disk fusion and a procedure to repair the 
torn annular disk fiber. Ockey estimated the cost of that proce- 
dure at $10,000 to $20,000 and the cost of disk fusion surgery at 
$30,000 to $40,000. 

Dr. Terry Himes, a board-certified neurologist, also opined that 
Wagner sustained an annular tear to the disk in his lower back as 
a direct consequence of his March 1998 injury. Himes testified 
that Wagner is at increased risk of further injury as a consequence 
of this annular tear and that Wagner now has structural instability 
in his lower back, which causes abnormal motion and devastating 
pain. Himes opined that as a direct consequence of the March 
1998 injury, Wagner became totally incapable and functionally 
impaired from performing the duties of a locomotive engineer. 
Based upon the functional capacity evaluations, Himes found that 
Wagner was not magnifying any of his symptoms. 

Evidence was presented about the wages and fringe benefits 
received by locomotive engineers employed by the Railroad in 
general and by Wagner specifically. Evidence admitted at trial 
indicated that the annual wages for engineers holding seniority 
positions similar to Wagner’s ranged roughly between $63,000 
and $90,000 in 1995, 1996, and 1997. The Railroad calculated 
Wagner’s monthly average in the 6 months prior to his March 
1998 accident to be $4,520.32. Wagner’s wages in January and 
February 1998 averaged $7,000 per month, which, if multiplied 
by 12, equals an annual amount of $84,000. The Railroad fur- 
ther calculated that as of July 10, 2000, Wagner had lost 
$130,034.54 in wages from the time of his March 1998 accident. 
The total annual contribution by the Railroad to all employees 
for fringe benefits, including medical and dental coverage, and 
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retirement contributions, is $25,602 per employee. The most 
recent union contract provided for 3'4-percent wage increases 
every other year and a 3'/-percent cost-of-living lump sum in 
alternate years. There was evidence presented at trial indicating 
that Wagner may be employable in the computer field in the 
future, although such employment would require him to finish 
additional schooling and then secure a job. At the time of 
Wagner’s deposition in April 1999, he had not taken any action 
toward embarking on such a career. 

Wagner testified at trial that he still had pain in his back every 
day, that his activities were substantially curtailed by his injury, 
and that he was often irritable. Wagner’s wife, who filed for 
divorce during the pendency of the present litigation, testified by 
deposition. She testified that prior to the incident, Wagner was 
doing well and exercising regularly, that the family used to go 
fishing and camping, but that Wagner had not participated in 
these or various family activities involving sitting for long peri- 
ods since the March 1998 incident. She testified that Wagner 
suffered constant back pain and often had leg pain. Both Wagner 
and his wife indicated that his injury had negative effects on 
their marriage and played a role in their marital difficulties. 

The Railroad argues that since Wagner’s evidence and argu- 
ment to the jury supported a loss of income and future earnings 
that amounted to approximately $1,120,000, the jury must have 
awarded Wagner $780,000 for pain and suffering, which the 
Railroad concludes is excessive. The Railroad refers in its brief 
to a series of factual disputes in the evidence, including whether 
Wagner injured his back in the March 1998 incident, whether 
Wagner was properly motivated to return to work, whether 
Wagner made genuine efforts to mitigate his damages, whether 
Wagner was malingering, and whether Wagner’s preexisting 
back condition, rather than the March 1998 incident, is the cause 
of his current back problems. The Railroad then concludes, 
based upon the “extreme inconsistencies” within Wagner's testi- 
mony and the “fact that the jury awarded nearly $800,000 of 
pain and suffering,” that the jury rendered its verdict for reasons 
other than the facts of the present case, such as a desire to “‘pun- 
ish a large corporate business that had plenty of assets to satisfy 
an exorbitant award.” Brief for appellant at 39. It should be 
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noted that the verdict of $1.9 million was a general verdict and 
was not divided into economic or noneconomic elements. 

[23] There is no mathematical formula for the translation of 
pain and suffering and permanent disability into terms of dol- 
lars and cents. Schaefer v. McCreary, 216 Neb. 739, 345 
N.W.2d 821 (1984). It is a matter left largely to the discretion 
of the jury, which saw the witnesses and heard the evidence. 
Id. In the present case, the jury obviously accepted as credible 
Wagner’s version of significant damages stemming from the 
March 1998 incident. We cannot say that the jury abused its 
discretion in awarding damages for Wagner’s pain, suffering, 
and disability. 

The Railroad also asserts that there is no indication that the 
jury reduced the award to its present value. The jury was in fact 
instructed in instruction No. 4 as follows: 

If you decide that [Wagner] is entitled to recover dam- 
ages for any future losses, then you must reduce those 
damages to their present cash value. You must decide how 
much money must be given to [Wagner] today to compen- 
sate him fairly for those future losses. Bear in mind that 
your duty to discount to present cash value applies to loss 
of future earnings or future medical expenses only. If you 
should find that [Wagner] is entitled to damages for future 
pain and mental suffering, then such award is not subject 
to any reduction to present value. 

Neither party presented expert testimony on present value 
reductions. Nor does the Railroad offer any proof to substantiate 
its claim that the jury failed to follow this instruction. This argu- 
ment is without merit. 

In conclusion, there was evidence that Wagner sustained $1.2 
to $2 million in economic losses, chronic and devastating pain 
and suffering, permanent disability, and future medical expenses 
potentially exceeding $30,000. Wagner’s damages were sub- 
stantial and were supported by substantial evidence which the 
jury found to be credible. The damages award of $1.9 million is 
certainly a large sum, but we do not find it so excessive as to 
shock the conscience. The amount of damages awarded bears a 
reasonable relationship to the elements of damages proved in 
this case, and we will not disturb it on appeal. 
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3. VARIOUS EVIDENTIARY RULINGS 
The Railroad asserts that the district court erred in making 
certain evidentiary rulings that served to prejudice the Railroad 
under Neb. Rev. Stat. § 27-403 (Reissue 1995). The Railroad 
argues that the cumulative effect of these rulings created signif- 
icant unfair prejudice against it and that it was thus deprived of 
a fair trial based on Wagner’s efforts to prejudice the jury. 


(a) Standard of Review 

[24,25] We note that generally, the admissibility of evidence is 
a procedural matter governed by the law of the forum. Crafton v. 
Union Pacific RR. Co., 7 Neb. App. 793, 585 N.W.2d 115 (1998). 
In Nebraska, to constitute reversible error in a civil case, the 
admission or exclusion of evidence must unfairly prejudice a 
substantial right of the litigant complaining about evidence 
admitted or excluded. Rod Rehm, P.C. v. Tamarack Amer. 261 
Neb. 520, 623 N.W.2d 690 (2001). 

[26-28] In proceedings where the Nebraska Evidence Rules 
apply, the admissibility of evidence is controlled by the 
Nebraska Evidence Rules; judicial discretion is involved only 
when the rules make such discretion a factor in determining 
admissibility. Genetti v. Caterpillar, Inc., 261 Neb. 98, 621 
N.W.2d 529 (2001). Because the exercise of judicial discretion 
is implicit in determinations of relevancy and admissibility 
under Neb. Rev. Stat. § 27-401 (Reissue 1995), the trial court’s 
decision will not be reversed absent an abuse of discretion. 
Genetti, supra. An abuse of discretion occurs when the trial 
judge’s reasons or rulings are clearly untenable, unfairly depriv- 
ing a litigant of a substantial right and denying just results in 
matters submitted for disposition. Id. 

[29,30] Section 27-403 provides that relevant evidence “may 
be excluded if its probative value is substantially outweighed by 
the danger of unfair prejudice, confusion of the issues, or mis- 
leading the jury, or by considerations of undue delay, waste of 
time, or needless presentation of cumulative evidence.” For pur- 
poses of applying § 27-403, probative value is a relative concept 
which involves a measurement of the degree to which the evi- 
dence persuades the trier of fact that the particular fact exists 
and the distance of the particular fact from the issues of the case. 
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Seeber v. Howlette, 255 Neb. 561, 586 N.W.2d 445 (1998). 
Unfair prejudice means an undue tendency to suggest a decision 
on an improper basis. /d. 


(b) Accommodation of Restrictions 

The Railroad asserts that the district court erred in allowing tes- 
timony as to the accommodation of restrictions or lack of accom- 
modation made to employees other than Wagner. During 
Wagner’s rebuttal case, the trial court allowed Anderson, 
Wagner’s manager, to testify as to the efforts toward accommo- 
dating his own restrictions and those of other employees made by 
the Railroad. Since the time of Wagner’s accident, Anderson him- 
self has suffered a work-related injury and has not worked since 
June 1999. Anderson testified that he is represented by Wagner’s 
attorney in his own claims against the Railroad. Over the 
Railroad’s objection, Anderson was allowed to testify as to the 
Railroad’s treatment of his own claims following his accident and 
its treatment of the claims and restrictions of several other 
employees. Anderson’s testimony suggested a refusal by the 
Railroad to accommodate his own restrictions and those of several 
other employees, but the Railroad conducted a thorough cross- 
examination, eliciting testimony from Anderson further explain- 
ing the circumstances of each of these employee’s injuries and 
casting the Railroad in a more favorable light. 

The Railroad asserts that Anderson’s testimony was not rele- 
vant because as a manager for the Railroad, he had different job 
duties from those of Wagner as an engineer, his injuries and 
restrictions were different from Wagner’s, and the Railroad’s abil- 
ity to accommodate those restrictions would be different from its 
ability with respect to Wagner. The Railroad further argues that 
Anderson’s testimony with regard to other employees of the 
Railroad was not relevant to this case as there was no showing as 
to the similarity between the circumstances of those employees 
and Wagner’s circumstances. Finally, the Railroad argues that 
Anderson’s testimony was only produced to inflame the jury. 

It seems that testimony regarding the Railroad’s treatment of 
other injured employees in their own attempts to return to work, 
regardless of their positions and job duties, has some bearing on 
whether the Railroad’s attempts, or lack thereof, to accommodate 
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Wagner’s restrictions were reasonable. Upon our review of the 
record, we see nothing in Anderson’s testimony to unfairly prej- 
udice the Railroad by suggesting to the jury an improper basis on 
which to base its decision. We find no abuse of discretion in the 
district court’s determination as to the relevancy and admissibil- 
ity of Anderson’s testimony regarding the Railroad’s treatment of 
his requests for accommodation of restrictions following his 
work-related injury and the Railroad’s treatment of requests by 
other employees. 


(c) Vocational Rehabilitation Services in Other Cases 

The Railroad asserts the district court erred in allowing testi- 
mony relating to the Railroad’s failure to offer or provide voca- 
tional rehabilitation services to two other plaintiffs following 
their jury verdicts against the Railroad. The Railroad argues that 
allowing testimony about or references to these other cases was 
prejudicial to it, of no relevance, and only adduced to inflame 
the jury and create unfair prejudice. 

Apparently, the Railroad is complaining of testimony elicited 
from its vocational rehabilitation specialist, John Janzen, during 
his cross-examination by Wagner’s attorney. A review of 
Janzen’s testimony reveals that he was allowed to testify on 
cross-examination, over the Railroad’s relevancy objection, that 
in a previous lawsuit, he was asked at trial if he would be will- 
ing to provide rehabilitation services to the plaintiff, to which he 
essentially answered in the affirmative. Janzen also testified that 
he did not have any contact with yet another plaintiff following 
trial. Janzen was then asked, “[W]hatever you’ve done .. . after 
trial, the [R]ailroad doesn’t pay for your services, is that true, in 
this area?” Janzen replied that that was a question that should be 
asked of a Railroad representative. On redirect, Janzen testified 
that he had been asked to provide rehabilitation services for two 
particular plaintiffs, that those individuals were not cooperative 
with his efforts to provide service, and that those individuals 
were represented by the same attorney representing Wagner at 
trial in the present case. 

Testimony regarding the extent of services offered by Janzen 
in other cases has some bearing on whether Janzen’s offer of 
rehabilitation services in the present case was genuine. We see 
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nothing in this testimony indicating what the outcomes of those 
other cases were, something that could have unfairly prejudiced 
the Railroad by suggesting to the jury an improper basis on 
which to base its decision, nor does the Railroad direct us to any 
place in the record where such testimony may be found. We find 
no abuse of discretion in the district court’s determination as to 
the relevancy and admissibility of Janzen’s testimony on cross- 
examination regarding his services offered in these other cases. 


(d) Mitigation of Damages 

The Railroad next asserts that the district court erred in refus- 
ing the Railroad’s evidence as to offers of vocational assistance 
and jobs in locations other than the Bill-Casper-Douglas area. 
Following the completion of Wagner’s evidence, the district 
court overruled the Railroad’s motion for directed verdict. 
Thereafter, Wagner filed a motion in limine seeking an order 
from the court precluding the Railroad from asking any ques- 
tions or offering any evidence of any potential job openings for 
Wagner that may exist outside the Bill-Casper-Douglas area. 
Wagner asserted that the law on mitigation precluded any evi- 
dence concerning jobs that would require him to move from his 
area of residence. Wagner asserted that the Railroad should be 
limited to showing job openings in Wagner’s geographical area, 
citing Wilson v. Union Pacific R. Co., 56 F.3d 1226 (10th Cir. 
1995), and Coleman v. City of Omaha, 714 F.2d 804 (8th Cir. 
1983). This motion was sustained by the district court. Upon the 
completion of all the evidence, the district court denied 
Wagner’s motion for directed verdict regarding the issue of mit- 
igation. Jury instructions contained in the record indicate that, 
among other things, the jury was instructed that while Wagner 
was required to take reasonable steps to minimize his damages, 
he was not required to move from his current home in the Bill- 
Casper-Douglas area to minimize or reduce his damages. 

In Coleman, supra, an age discrimination case, the plaintiff 
was a deputy police chief employed by the city. The Eighth 
Circuit considered, among other issues on appeal, whether the 
city had met its burden with respect to proving the plaintiff’s 
failure to mitigate damages. The court stated that the defendant 
had to “show that the plaintiff failed to use reasonable care and 
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diligence and that there were jobs available which the plaintiff 
could have discovered and for which the plaintiff was qualified.” 
714 F.2d at 808. The court noted the plaintiff’s testimony that he 
had not sought alternative employment, as well as the city’s evi- 
dence that several jobs for which the plaintiff was qualified were 
available, including positions as police chief in two small 
Nebraska towns and a vice-presidency with an Omaha private 
security firm. The court found that the evidence presented with 
regard to the two police chief positions was inadequate to meet 
the city’s burden. The court stated that “[b]oth jobs would have 
required that [the plaintiff] leave Omaha, his home for most of 
his life. [The plaintiff] cannot be required to move from his 
home ‘in order to reduce damages caused by the [defendant’s] 
unlawful acts.’” Jd. After considering the evidence presented 
with regard to the Omaha position, the court concluded that the 
evidence was sufficient to present the question of mitigation to 
the jury. See, also, Wilson, supra (FELA case citing Coleman, 
supra, With approval in conjunction with its holding that plain- 
tiff’s general failure to seek employment for 18 months before 
trial did not alone justify mitigation instruction because defend- 
ant must also show that appropriate jobs were available). 

In the present case, the record shows that while Wagner was 
a party to a pending divorce, his wife and minor children lived 
in Douglas, and that Wagner maintained a regular relationship 
with his children. The record shows that Wagner had moved to 
Wyoming originally from Chicago and was perhaps contemplat- 
ing returning to Chicago; however, there is nothing definite 
about this in the record. Regardless of whether Wagner was con- 
templating such a move, we can find no error in the district 
court’s ruling limiting the evidence in regard to the availability 
of jobs, either with the Railroad or elsewhere, to those jobs in 
the Bill-Casper-Douglas area. 

The Railroad argues that it should have been allowed to adduce 
evidence as to information about available jobs that was provided 
by Janzen and the lack of any response by Wagner. Contrary to the 
Railroad’s assertion, and somewhat at odds with the above ruling 
by the district court, our review of the record leads us to conclude 
that the Railroad was in actuality allowed to adduce such evi- 
dence. The Railroad produced evidence showing that it had 
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communicated to Wagner numerous job openings in various loca- 
tions. Janzen was allowed to testify that upon being hired by the 
Railroad to provide vocational rehabilitation services to Wagner, 
Janzen sent Wagner a letter indicating a willingness to meet with 
him and provide rehabilitation services, and that he received no 
response from Wagner. Janzen was allowed to testify about 13 let- 
ters that he sent to Wagner concerning job openings at various 
locations, which letters were also received into evidence over 
Wagner’s numerous relevance objections. The record also clearly 
shows that the Railroad was allowed to show the jury that Wagner 
did not respond to any of these letters. Accordingly, to the extent 
that Janzen’s testimony was limited by the trial court’s ruling on 
Wagner’s motion in limine, we find no abuse of discretion by the 
trial court or unfair prejudice to the Railroad. 


(e) Conclusion Regarding Evidentiary Rulings 
We find nothing in the above evidentiary rulings to unfairly 
prejudice the Railroad. The district court did not abuse its dis- 
cretion in making the rulings complained of by the Railroad, as 
the evidence either was relevant and properly admitted or was 
properly excluded based on a valid interpretation of current case 
law. The Railroad’s assignment of error is without merit. 


4. JURY INSTRUCTION 

[31-33] The Railroad asserts that the district court erred in 
instructing the jury that Wagner was not required to move from 
his current home to minimize his damages. Whether a jury 
instruction given by a trial court is correct is a question of law. 
Nebraska Nutrients v. Shepherd, 261 Neb. 723, 626 N.W.2d 472 
(2001). When reviewing questions of law, an appellate court has 
an obligation to resolve the question independently of the conclu- 
sion reached by the trial court. /d. In an appeal based on a claim 
of an erroneous jury instruction, the appellant has the burden to 
show that the questioned instruction was prejudicial or otherwise 
adversely affected a substantial right of the appellant. Jd. 

As indicated above, the district court denied Wagner’s motion 
for directed verdict regarding the issue of mitigation. The jury 
instruction No. 4 states in part as follows: 

If you assess damages, then you must consider the 
[Railroad’s] claim that [Wagner] failed to take reasonable 
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steps to minimize his damages. The [Railroad] is not liable 
for any damages that could have been prevented if 
[Wagner] had done so. The [Railroad] has the burden of 
proving that [Wagner] failed to take reasonable steps to 
minimize his damages. However, [Wagner] is not required 
to move from his current home (Bill-Douglas-Casper, 
Wyoming area) to minimize or reduce his damages caused 
by the accident alleged. 

[34] We note that the Railroad failed to make any objection to 
this instruction at the time of the instruction conference in this 
case and failed to tender an alternative instruction on the sub- 
ject. Failure to object to a jury instruction after it has been sub- 
mitted to counsel for review precludes raising an objection on 
appeal absent plain error. Maxwell v. Montey, 262 Neb. 160, 631 
N.W.2d 455 (2001). Nonetheless, based on our review above, 
we conclude that the district court did not err in giving the 
instruction complained of in the present case as it correctly 
stated the law with respect to Wagner’s duty to mitigate, was not 
misleading, and adequately covered the issues. See id. (holding 
that jury instruction is not error if, taken as whole, it correctly 
states law, is not misleading, and adequately covers issues). 


5. MOTION FOR NEw TRIAL 

[35] Finally, the Railroad asserts that the district court erred 
in overruling the Railroad’s motion for new trial. The Railroad 
assigns this as error, but does not argue it specifically in its brief. 
In order to be considered by an appellate court, an alleged error 
must be both specifically assigned and specifically argued in the 
brief of the party asserting the error. Mondelli v. Kendel Homes 
Corp., 262 Neb. 263, 631 N.W.2d 846 (2001). However, we take 
all the arguments made by the Railroad on the above issues to 
relate to its desire for a new trial. 

[36-38] A motion for new trial is addressed to the discretion 
of the trial court, whose decision will be upheld in the absence 
of an abuse of that discretion. Holmes v. Crossroads Joint 
Venture, 262 Neb. 98, 629 N.W.2d 511 (2001). An abuse of dis- 
cretion occurs when a trial court’s decision is based upon rea- 
sons that are untenable or unreasonable or if its action is clearly 
against justice or conscience, reason, and evidence. Jd. A motion 
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for new trial is to be granted only when error prejudicial to the 
rights of the unsuccessful party has occurred. Rod Rehm, P.C. v. 
Tamarack Amer., 261 Neb. 520, 623 N.W.2d 690 (2001). 

Given our rulings as indicated above on the Railroad’s other 
assignments of error, we cannot say that the district court abused 
its discretion in denying the Railroad’s motion for new trial. 


V. CONCLUSION 

For the above-stated reasons, we find that the district court 
did not err in granting Wagner’s motion for summary judgment 
on the issue of the Railroad’s liability under the BIA, nor did the 
district court abuse its discretion in denying the Railroad’s 
motion for new trial. 

The amount of damages awarded in this case, while certainly 
high, bears a reasonable relationship to the elements of damages 
proved, and we will not disturb the award on appeal. 

The district court did not abuse its discretion in making the 
evidentiary rulings complained of by the Railroad, as the evi- 
dence either was relevant and properly admitted or was properly 
excluded based on the district court’s valid interpretation of cur- 
rent case law. 

Finally, we conclude that the district court did not err in giv- 
ing the jury instruction complained of in the present case, as it 
correctly stated the law with respect to Wagner’s duty to miti- 
gate, was not misleading, and adequately covered the issues. 

AFFIRMED. 
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1. Demurrer: Pleadings: Appeal and Error. When reviewing an order sustaining a 
demurrer, an appellate court is required to accept as true all the facts which are well 
pled, together with the proper and reasonable inferences of law and fact which may 
be drawn therefrom, but does not accept as true the conclusions of the pleader. 


36 11 NEBRASKA APPELLATE REPORTS 


2. Judgments: Demurrer: Appeal and Error. An order sustaining a demurrer will be 
affirmed if any one of the grounds on which it was asserted is well taken. 

3. Pleadings: Appeal and Error. The determination of whether a cause of action has 
been stated in the petition is a question of law regarding which the appellate court has 
an obligation to reach a conclusion independent of that of the lower court. 

4. Mechanics’ Liens: Trust Funds: Assignments. If the assignee of an employee can 
sue on the bond, the trustees of the employees’ fund should be able to do so. Whether 
the trustees of the fund are, in a technical sense, assignees of the employees’ rights to 
the contributions need not be decided. Suffice it to say that the trustees’ relationship 
to the employees, as established by the master labor agreements and the trust agree- 
ments, is closely analogous to that of an assignment. 

5. Mechanics’ Liens: Claims. The object of a mechanic’s lien being to secure the 
claims of those who have contributed to the erection of a building, it should receive 
the most liberal construction to give full effect to its provisions. 
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Irwin, Chief Judge, and INBopy and CarLson, Judges. 


InBopy, Judge. 
INTRODUCTION 

The Omaha Construction Industry Pension Plan and the 
Omaha Construction Industry Health and Welfare Plan (the 
Plans) appeal from the Douglas County District Court’s dis- 
missal of their amended petition for failure to state a cause of 
action. For the reasons recited herein, we reverse, and remand 
for further proceedings. 


STATEMENT OF FACTS 

Children’s Hospital (Children’s) and Kiewit Construction 
Company entered into a real estate improvement contract for the 
improvement of land owned by Children’s. Kiewit Construction 
subcontracted with Borchman Construction Company 
(Borchman) to construct certain improvements upon land owned 
by Children’s. Borchman hired several union members to perform 
the work, and Borchman, as part of the total compensation to be 
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paid to the union employees, was responsible for paying contri- 
butions to the Plans at a specified rate. The Plans are pension and 
health and welfare plans which represent members of various 
unions, including employees of Borchman. 

Borchman and the union workers completed the work on 
Children’s property around October 11, 1998. Although 
Borchman calculated and reported the hours worked by the union 
members to the Plans, Borchman did not make the required con- 
tributions to the Plans due to financial difficulties, which ulti- 
mately led Borchman to file for bankruptcy. 

On December 23, 1998, the Plans filed a construction lien 
against the Children’s property in the amount of $9,128.40, 
which is the amount of the unpaid contributions. The Plans filed 
a petition to foreclose the lien on November 18, 1999, which 
was amended on March 10, 2000. Children’s filed a demurrer, 
which was sustained by the district court, and upon the court’s 
finding that the petition could not be amended to state a cause of 
action, the amended petition was dismissed. The Plans have 
timely appealed to this court. 


ASSIGNMENTS OF ERROR 
The Plans assign and argue that the district court erred (1) in 
finding that the amended petition did not state a cause of action 
and in sustaining Children’s demurrer and, in the alternative, (2) 
in concluding that the amended petition could not be further 
amended to state a cause of action. 


STANDARD OF REVIEW 

[1,2] When reviewing an order sustaining a demurrer, an 
appellate court is required to accept as true all the facts which 
are well pled, together with the proper and reasonable inferences 
of law and fact which may be drawn therefrom, but does not 
accept as true the conclusions of the pleader. Talbot v. Douglas 
County, 249 Neb. 620, 544 N.W.2d 839 (1996). An order sus- 
taining a demurrer will be affirmed if any one of the grounds on 
which it was asserted is well taken. Cole v. Wilson, 10 Neb. App. 
156, 627 N.W.2d 140 (2001). 

[3] The determination of whether a cause of action has been 
Stated in the petition is a question of law regarding which 
the appellate court has an obligation to reach a conclusion 
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independent of that of the lower court. Nebraska Beef v. 
Universal Surety Co., 9 Neb. App. 40, 607 N.W.2d 227 (2000). 


ANALYSIS 

The Plans contend that the district court erred in finding that 
the amended petition failed to state a cause of action. In order to 
make this determination, we must address (1) whether the union 
employees of a subcontractor who furnished labor during con- 
struction upon real property may file a construction lien against 
the property owner; (2) if the union employees of the subcon- 
tractor may file a construction lien, do the Plans have standing 
to file a construction lien on behalf of the union employees of 
the subcontractor against the property owner to recover unpaid 
contributions to the Plans by the subcontractor; and (3) if the 
Plans have standing, did their petition state a cause of action. 


Right of Union Employees to File Lien. 

The basis for this action is the premise that trustees are 
assignees of the subcontractor’s employees who have the right 
to file a construction lien for nonpayment of wages by the sub- 
contractor. Thus, the first question we must address is whether 
an employee of a subcontractor may file a lien against the prop- 
erty owner. The Nebraska Construction Lien Act, Neb. Rev. Stat. 
§§ 52-125 through 52-159 (Reissue 1998), is an almost verba- 
tim version of article 5 of the Uniform Simplification of Land 
Transfers Act (Uniform Act). Although the Nebraska Legislature 
did not adopt the introductory comments of the Uniform Act, we 
nonetheless look to them in order to understand the Nebraska 
Construction Lien Act. For purposes of our discussion, we note 
that the drafters of the Uniform Act, like the Legislature, 
adopted the title “Construction Liens” in lieu of the synonymous 
term “Mechanics’ Liens.” Article 5, 14 U.L.A. 308 (1990). See, 
also, § 52-125. 

The introductory comments to the Uniform Act indicate that it 
was passed in order to promote uniformity among the mechanic’s 
lien laws of the various states, and the act allows any person, no 
matter how far removed from the contracting owner, to file a lien 
for services or materials furnished pursuant to a real estate 
improvement contract. Pursuant to the Nebraska Construction 
Lien Act, a person who furnishes services or materials under a 
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real estate improvement contract may file a construction lien to 
secure payment of the contract price. § 52-131. There is no lan- 
guage which prohibits employees of a subcontractor from filing 
a construction lien. The only requirement is that the claimant, or 
his or her successor in interest, must have furnished services or 
materials pursuant to a real estate contract. 

Only a few states have reported cases on this issue, and 
through our examination, we have ascertained that only Hawaii 
treats subcontractors in a manner similar to Nebraska. Hawaii’s 
mechanic’s lien law provides that “[a]ny person . . . furnishing 
labor or material in the improvement of real property shall have 
a lien . . . for the price agreed to be paid.” Haw. Rev. Stat. 
§ 507-42 (1993). Similarly, the Nebraska Construction Lien Act 
provides that “[a} person who furnishes services or materials pur- 
suant to a real estate improvement contract has a construction 
lien, only to the extent . . . to secure the payment of his or her 
contract price.” § 52-131. 

The Plans cite Blue Tee Corp. v. CDI Contractors, Inc., 247 
Neb. 397, 529 N.W.2d 16 (1995), in support of their contention 
that the Borchman employees could file a lien on their own 
behalf and that thus, the Plans could be their assignees. In Blue 
Tee Corp., CDI was the general contractor for the construction 
of a store at a shopping mall. After CDI accepted the bid of a 
company to provide structural steel for the project, that com- 
pany ordered and received the steel from Blue Tee. /d. The steel 
was fabricated offsite, and an erection company installed the 
fabricated steel on the construction site. /d. Blue Tee filed a con- 
struction lien on the property. Jd. The Nebraska Supreme Court 
held that under the Nebraska Construction Lien Act, a supplier 
to a subcontractor is allowed to file and enforce a lien against 
the property owner, but a supplier to a supplier or materialman 
is not allowed to file a lien against the property owner. Jd. 

In the instant case, Borchman was hired as a subcontractor to 
perform construction on Children’s property. Borchman in tum 
hired union employees to perform the work upon Children’s prop- 
erty. Under Blue Tee Corp., supra, although a supplier to a sup- 
plier or materialman could not file a lien, a supplier to a subcon- 
tractor could. We conclude that there is substantially no difference 
in the relationship of the union ernployees of a subcontractor to 
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the property owner than the relationship between a supplier to a 
subcontractor and the property owner. Thus, under the analysis in 
Blue Tee Corp., supra, the Borchman employees are not denied 
the right to file a lien under the Nebraska Construction Lien Act. 


Standing of Plans. 

Next, we must address whether the Plans have standing to file 
and enforce a lien on behalf of the employees. Other jurisdictions 
which have confronted this same type of action have uniformly 
held that health and welfare and pension plans may assert and 
enforce a lien on behalf of employees-beneficiaries who con- 
tributed labor or material during construction. See, United States 
v. Carter, 353 U.S. 210, 77 S. Ct. 793, 1 L. Ed. 2d 776 (1957); 
Hawaii Carpenters’ Trust Funds v. Aloe Development Corp., 63 
Haw. 566, 633 P.2d 1106 (1981); Dobbs v. Knudson, Inc., 292 
N.W.2d 692 (Iowa 1980); National Elec. Indus. v. Beth. Steel, 
296 Md. 541, 463 A.2d 858 (1983). 

Despite the fact that some of these cases were governed by the 
federal law known as the Miller Act, 40 U.S.C. §§ 270a through 
270d (1994), they are nonetheless persuasive authority, because 
the purpose behind the Miller Act and the purpose behind the 
Nebraska Construction Lien Act are the same, which is to protect 
those who furnish services or materials during construction. 
Further, the Miller Act and the Nebraska Construction Lien Act 
are also similar in that each allows persons who have furnished 
labor or materials under a real estate improvement contract to 
assert a lien. See, § 270b(a); § 52-131(1). Additionally, the Miller 
Act requires a contractor to obtain a bond from a surety company, 
and the Nebraska Construction Lien Act permits the property 
owner or the prime contractor to obtain a bond from a surety com- 
pany. See, § 270a; § 52-141. The Miller Act provides that 
“[bjefore any contract for the construction . . . is awarded to any 
person, such person shall furnish to the United States [a] perform- 
ance bond [and a] payment bond . . . for the protection of all per- 
sons supplying labor and material in the prosecution of the work 
provided for in said contract... .” § 270a. Under the Nebraska 
Construction Lien Act, the surety company is obligated, to the 
extent of the penal sum of the bond, to pay all sums due to 
construction lien claimants other than the prime contractor for 
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services and materials supplied pursuant to the contract under 
which the lien would otherwise arise. § 52-141. Both are using a 
surety bond to protect the interest of the property owner from 
being subject to a construction lien. 

[4] In United States v. Carter, supra, Carter entered into a 
contract with the United States for the construction of various 
buildings at Air Force bases in California. Although Carter was 
obligated by collective bargaining agreements negotiated 
between the local union which represented construction workers 
and several associations of employers to pay the trustees of a 
health and welfare fund contributions based upon the hours each 
employee worked, it failed to make the required contributions to 
the fund. The U.S. Supreme Court stated that the Miller Act was 
intended to have a liberal construction in order to effectuate 
Congress’ intent to protect persons who supplied labor and 
materials for the construction of federal buildings in lieu of the 
protection they might receive under state statutes with respect to 
the construction of nonfederal buildings. Jd. The Court rejected 
an argument that the trustees were not persons who furnished 
labor or material and thus were not entitled to recover, stating: 

If the assignee of an employee can sue on the bond, the 
trustees of the employees’ fund should be able to do so. 
Whether the trustees of the fund are, in a technical sense, 
assignees of the employees’ rights to the contributions 
need not be decided. Suffice it to say that the trustees’ rela- 
tionship to the employees, as established by the master 
labor agreements and the trust agreement, is closely analo- 
gous to that of an assignment. 

353 U.S. at 219-20. 

In Dobbs v. Knudson, Inc., 292 N.W.2d 692 (Iowa 1980), a 
health, welfare, and pension trust filed public improvement liens 
against a surety after subcontractors on public improvement 
projects failed to make required contributions to the trust based 
on the hours worked by the subcontractor’s employees. The 
Supreme Court of Iowa held that the employees, by their labor 
performed for the subcontractors, earned the right to have con- 
tributions paid to the trusts and that the trusts could make claims 
for unpaid sums which subcontractors were obligated to pay for 
their employees. 
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Further, the Hawaii Supreme Court and the Maryland Court 
of Appeals have reached the same result in cases involving trusts 
actions against property owners. In Hawaii Carpenters’ Trust 
Funds v. Aloe Development Corp., 63 Haw. 566, 633 P.2d 1106 
(1981), the Supreme Court of Hawaii held that the trustees of an 
employee benefit trust fund could, in order to enforce the 
employer’s obligation to make contributions to the fund, claim a 
mechanic’s lien on real property that was improved through the 
employees’ labor. The court also determined that the agreed- 
upon price for the labor of the employees-beneficiaries would 
not be deemed paid in full until the trust fund contributions were 
received. /d. 

In National Elec. Indus. v. Beth. Steel, 296 Md. 541, 463 A.2d 
858 (1983), a subcontractor which was hired by a general con- 
tractor to perform electrical work failed to make required con- 
tributions to health, welfare, pension, and annuity funds based 
upon the number of hours worked by each employee. The funds 
sued the property owner to enforce a mechanic’s lien on the por- 
tion of the property where the subcontractor’s employees had 
performed work. The Maryland Court of Appeals held that the 
trust funds had standing to file a petition on behalf of individual 
employees and also had standing to file petitions as assignee of 
the individual employees. 

In sum, the aforementioned cases have held that health, wel- 
fare, and pension funds may assert and enforce a lien on behalf 
of the employees-beneficiaries who contributed labor or mate- 
rial during construction. Based upon our examination of the 
jurisprudence from other jurisdictions and our reading of the 
Nebraska Construction Lien Act, we determine that the Plans 
may, on behalf of the union employees, assert a construction lien 
against Children’s. 


Stating Cause of Action. 

After determining that the Plans have standing to assert and 
enforce a lien on behalf of the union employees, we turn to the 
issue of whether the Plans state a cause of action in their petition. 

When reviewing an order sustaining a demurrer, an appellate 
court is required to accept as true all the facts which are well 
pled, together with the proper and reasonable inferences of law 
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and fact which may be drawn therefrom, but does not accept as 
true the conclusions of the pleader. Talbot v. Douglas County, 
249 Neb. 620, 544 N.W.2d 839 (1996). Under the Nebraska 
Construction Lien Act, a claimant is any person who, under the 
act, has a right to a lien upon real estate, including his or her 
successor in interest. § 52-127(1). A person who furnishes ser- 
vices or materials under a real estate improvement contract has 
a construction lien only to the extent to secure payment of the 
contract price. § 52-131. The contract price is the amount agreed 
upon by the contracting parties for the performance of services 
and furnishment of materials. § 52-127(2). 

In the present case, the Plans alleged in their petition that 
Borchman was hired as a subcontractor to make various 
improvements upon land owned by Children’s; Borchman then 
hired various union employees and was bound by a collective 
bargaining agreement to make contributions as part of the total 
compensation to the Plans based upon the number of hours 
worked by each employee; Borchman failed to make these con- 
tributions, and the Plans, based upon the authority conferred 
upon them to exercise and enforce the rights of the union mem- 
bers including the right to take any “legal action to enforce pay- 
ment” of unpaid contributions, filed a construction lien and 
sought to foreclose upon the construction lien. 

In the present case, there is no express contract between 
Children’s and the union employees. However, in Sorenson v. 
Dager, 8 Neb. App. 729, 601 N.W.2d 564 (1999), the court held 
that where a property owner hired a general contractor to build 
the property owner’s home and the general contractor hired a 
subcontractor to frame the home, the subcontractor could assert 
and foreclose a lien against the property owner in order to 
recover the reasonable value of the labor and materials furnished 
by his crew during construction. Further, § 52-136(1)(b) provides 
that “the lien of a claimant other than a prime contractor is for the 
amount unpaid under the claimant’s contract.” Thus, because the 
Borchman employees are lien claimants other than the prime 
contractor who have not received the full amount of their con- 
tract price, they may file a lien under the Nebraska Construction 
Lien Act. 
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[5] The object of a mechanic’s lien being to secure the claims 
of those who have contributed to the erection of a building, it 
should receive the most liberal construction to give full effect to 
its provisions. Blue Tee Corp. v. CDI Contractors, Inc., 247 Neb. 
397, 529 N.W.2d 16 (1995). Therefore, under a liberal construc- 
tion of the Nebraska Construction Lien Act, we find that the Plans 
stated sufficient facts to state a cause of action and hold that the 
district court erred in sustaining Children’s demurrer based upon 
a finding that the Plans failed to state a cause of action. 


CONCLUSION 
For the reasons stated above, we find that the district court 
erred in finding that the Plans did not state a cause of action. 
Therefore, we reverse the district court’s finding and remand the 
cause for further proceedings. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


FRANKIE LEV! COLE, APPELLANT, V. 
ScoTT ISHERWOOD ET AL., APPELLEES. 
642 N.W.2d 524 


Filed April 9, 2002. No. A-00-665. 


1. Demurrer: Pleadings: Appeal and Error. In an appellate court’s review of a ruling 
on a demurrer, the court is required to accept as true all the facts which are well pled 
and the proper and reasonable inferences of law and fact which may be drawn there- 
from, but not the conclusions of the pleader. 

2. Demurrer: Pleadings. When a demurrer to a petition is sustained, a court must grant 
leave to amend the petition unless it is clear that no reasonable possibility exists that 
an amendment will correct the defect. 

3. Jurisdiction: Appeal and Error. It is not only within the power, but it is the duty of 
an appellate court to determine whether it has jurisdiction over the matter before it. 

4. Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question does 
not involve a factual dispute, determination of a jurisdictional issue is a matter of law, 
which requires an appellate court to reach a conclusion independent from that of the 
trial court. 

5. Political Subdivisions Tort Claims Act. The requirements of the Political 
Subdivisions Tort Claims Act apply where an individual is sued in his or her individ- 
ual capacity, but is performing duties within the scope of employment. 

6. Constitutional Law: Civil Rights: Pleadings. Under federal law, only two factual 
allegations are necessary to state a cause of action under 42 U.S.C. § 1983 (Supp. V 
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1999): (1) a defendant’s deprivation of a plaintiff's right secured by the Constitution 
and laws of the United States and (2) the deprivation occurred under color of law. 

7. Administrative Law: Civil Rights: Prisoners: Tort Claims Act. Where a prisoner 
has requested both monetary damages and injunctive relief with respect to prison con- 
ditions under 42 U.S.C. § 1983 (Supp. V 1999), the Prison Litigation Reform Act 
Tequires that the prisoner must exhaust his or her administrative remedies before 
bringing such action. Included in those administrative remedies is the ability to file a 
claim under the State Tort Claims Act. 

8. Employer and Employee: Discrimination. Neb. Rev. Stat. § 20-148 (Reissue 1997) 
provides a private cause of action for private acts of discrimination by private employ- 
ers and does not apply to individuals acting in their capacities as public officials. 


Appeal from the District Court for Lancaster County: DONALD 
E. ENDACOTT, Judge. Affirmed. 


Frankie Levi Cole, pro se. 


Don Stenberg, Attorney General, and Jennifer M. Amen for 
appellee. 


SIEVERS, CARLSON, and Moore, Judges. 


CARLSON, Judge. 
INTRODUCTION 

Frankie Levi Cole appeals from an order of the district court 
for Lancaster County filed June 12, 2000, sustaining the defend- 
ants’ demurrer to Cole’s third amended petition and dismissing 
Cole’s action. The defendants are Scott Isherwood, Michelle D. 
Williams, Sgt. Chad J. Haney, William Curtis, John Rudgis, Dan 
Schmuecker, Dr. John Cherry, Frank X. Hopkins, Harold Clarke, 
and Karen J. Foster. For the reasons set forth below, we affirm. 


BACKGROUND 

At all times relevant to this action, Cole has been in the custody 
of the Nebraska Department of Correctional Services (DCS). In 
October 1998, Cole was assigned a new cellmate who smokes. 
Cole alleged that his cellmate smoked in their cell in violation of 
DCS rules, causing Cole to experience emphysema-like symp- 
toms. Cole claims that because of this, he wrote an informal 
grievance to Isherwood, the unit manager in Cole’s housing unit, 
requesting a cell change. The record shows that Cole’s request 
was denied. Cole alleges that he then wrote to Hopkins, the war- 
den of the Nebraska State Penitentiary, about the problem and 
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subsequently to Karen Shortridge, the associate director of DCS, 
acting in place of Clarke, the director of DCS. Cole alleges that 
Shortridge also denied his request for a cell change. 

Cole claims that during this same time period, he told DCS that 
he had tested positive for the tuberculosis virus and that his con- 
dition would be adversely affected by secondhand smoke expo- 
sure. Cole alleges that DCS medical personnel, under Cherry’s 
direction, refused to acknowledge the risk to Cole’s health. 

On January 22, 1999, Cole and his cellmate got into an alter- 
cation. Cole alleges that his cellmate attacked him, jamming his 
thumb in the cell door and breaking two of Cole’s personal items. 
Cole alleges that he then wrote an interview request, known as a 
kite, to the medical department requesting that a doctor examine 
his hand. Cole alleges that a doctor did not examine his hand 
until January 26. X rays were taken of Cole’s hand on January 
28, which showed a broken bone in Cole’s hand. 

On February 1, 1999, Cole saw an orthopedic doctor who rec- 
ommended surgery, which was performed on February 11. Cole 
claims that during this time period, he notified Hopkins on more 
than one occasion that DCS employees were failing to promptly 
treat his hand. 

On February 5, 1999, a second altercation occurred between 
Cole and his cellmate. Subsequently, Cole was examined by 
Cherry and the DCS medical staff and received stitches for a cut 
to his eye. Cole alleges that the doctor who inserted the stitches 
was negligent, causing Cole to be disfigured. Subsequently, a 
disciplinary hearing was held concerning Cole’s second alterca- 
tion with his cellmate, and disciplinary sanctions were imposed 
against Cole. 

Cole alleges that after surgery, his hand remained in a cast 
until February 27, 1999. Cole claims that prior to the removal of 
the cast, one of the pins placed in his hand during surgery broke 
through his skin causing an infection. Cole claims that this hap- 
pened because of DCS’ failure to assign him the lower bunk, 
even after he made this request to Foster, a housing unit manager. 
Cole claims that the effort required to get up to the top bunk 
caused too much stress on his cast. Additionally, Cole states that 
on January 22, he received a work assignment from Curtis, which 
he was incapable of performing because of his thumb injury. 
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Because of Cole’s nonperformance, Curtis issued a misconduct 
report. A disciplinary hearing was held on March 3. After the 
hearing, Schmuecker and Rudgis, disciplinary committee mem- 
bers, imposed a 14-day room restriction for Cole’s behavior. 

On July 2, 1999, Cole filed suit against the defendants for the 
above allegations. The defendants demurred to Cole’s initial 
petition as well as Cole’s first and second amended petitions. 
The subject of this action is Cole’s third amended petition, 
which he filed on April 3, 2000. In that petition, Cole brought 
suit against the defendants in their individual capacities seeking 
monetary damages and in their official capacities to the extent 
that prospective injunctive relief might apply. Cole brought his 
action pursuant to 42 U.S.C. § 1983 (Supp. V 1999), Neb. Rev. 
Stat. §§ 25-536 and 24-302 (Reissue 1995), and Neb. Const. 
art. I, § 13. Cole alleges that the defendants violated his rights 
under both federal and state law by placing him in a cell with 
an inmate who smokes and is incarcerated for a violent crime. 
Cole claims that his rights were also violated by the altercations 
that arose between him and his cellmate and by the subsequent 
medical treatment he received for his injuries resulting from 
those altercations. 

On May 8, 2000, the defendants filed an amended demurrer 
to Cole’s third amended petition, stating that the court lacked 
jurisdiction over Cole’s claims and that Cole’s petition does not 
State facts sufficient to constitute a cause of action. 

On May 24, 2000, after a telephonic hearing, the trial court 
issued an order sustaining the defendants’ demurrer on all 
grounds and dismissed Cole’s petition. The court found that it was 
reasonably unlikely that Cole could amend his petition to correct 
the grounds stated in the defendants’ demurrer. Cole appeals. 


ASSIGNMENTS OF ERROR 
On appeal, Cole alleges that the trial court erred in sustaining 
the defendants’ demurrer, finding both that he failed to state an 
action against the defendants in their individual capacities and 
that it lacked jurisdiction to hear Cole’s claims. 


STANDARD OF REVIEW 
[1] In an appellate court’s review of a ruling on a demurrer, 
the court is required to accept as true all the facts which are well 
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pled and the proper and reasonable inferences of law and fact 
which may be drawn therefrom, but not the conclusions of the 
pleader. Northwall v. State, 263 Neb. 1, 637 N.W.2d 890 (2002). 

[2] When a demurrer to a petition is sustained, a court must 
grant leave to amend the petition unless it is clear that no rea- 
sonable possibility exists that an amendment will correct the 
defect. Id. 


ANALYSIS 

On appeal, Cole alleges that the trial court erred in sustaining 
the defendants’ demurrer, finding both that he failed to state an 
action against the defendants in their individual capacities and 
that it lacked jurisdiction to hear Cole’s claims. 

[3,4] It is not only within the power, but it is the duty of an 
appellate court to determine whether it has jurisdiction over the 
matter before it. Pratt v. Clarke, 258 Neb. 402, 604 N.W.2d 822 
(1999). When a jurisdictional question does not involve a factual 
dispute, determination of a jurisdictional issue is a matter of law, 
which requires an appellate court to reach a conclusion inde- 
pendent from that of the trial court. /d. 

Cole claims that the trial court erred in finding that it lacked 
jurisdiction over his claims because he had not properly com- 
plied with the State Tort Claims Act (Act). 

Neb. Rev. Stat. § 81-8,209 (Reissue 1996) states: 

The State of Nebraska shall not be liable for the torts of 
its officers, agents, or employees, and no suit shall be main- 
tained against the state, any state agency, or any employee 
of the state on any tort claim except to the extent, and only 
to the extent, provided by the State Tort Claims Act. The 
Legislature further declares that it is its intent and purpose 
through such act to provide uniform procedures for the 
bringing of tort claims against the state or an employee of 
the state and that the procedures provided by such act shall 
be used to the exclusion of all others. 

Cole brought his action against the defendants in their indi- 
vidual capacities for monetary damages and in their official 
capacities concerning prospective injunctive relief. Cole con- 
tends that because he sued the defendants in their individual 
capacities, his claims do not fall under the Act. Specifically, Cole 
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points to Neb. Rev. Stat. § 81-8,210(4) (Reissue 1996) which 

defines a tort claim as: 
Tort claim shall mean any claim against the State of 
Nebraska for money only on account of damage to or loss of 
property or on account of personal injury or death caused by 
the negligent or wrongful act or omission of any employee 
of the state, while acting within the scope of his or her office 
or employment, under circumstances in which the state, if a 
private person, would be liable to the claimant for such dam- 
age, loss, injury, or death but shall not include any claim 
accruing before January 1, 1970, and any claim against an 
employee of the state for money only on account of damage 
to or loss of property or on account of personal injury or 
death caused by the negligent or wrongful act or omission of 
the employee while acting within the scope of his or her 
employment occurring on or after August 25, 1989[.] 

(Emphasis supplied.) 

Cole erroneously interprets § 81-8,210(4) to read that any 
claim against a state employee occurring on or after August 25, 
1989, is not included as a tort claim under the Act. Rather, we 
read the definition of a tort claim to include claims against the 
State for monetary damages accruing on or after January 1, 
1970, and claims against a state employee for monetary dam- 
ages accruing on or after August 25, 1989. 

In 1989, the Legislature added to § 81-8,210(4) the language 
emphasized above, “any claim against an employee of the state 

. while acting within the scope of his or her employment 
occurring on or after August 25, 1989.” See 1989 Neb. Laws, 
L.B. 541. 

The Introducer’s Statement of Intent for L.B. 541 reads: 

The purpose of LB 541 is to require that any claim 
filed against an employee of the State of Nebraska be 
subject to and controlled by the provisions of the State 
Tort Claims Act. 

Current law permits a litigant to file action against a state 
employee without naming the State as party in the claim. If 
processed in this manner, the litigant is not bound by the 
provisions of the State Tort Claims Act. Consequently, the 
two-year statute of limitations is not applicable and the case 
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may be decided by a jury instead of a judge. The legislative 
review of an award exceeding $50,000 is also denied. Once 
a judgment is awarded, [t]he State’s statutory duty of indem- 
nity requires it pay the judgment on behalf of the employee. 
LB 541 will eliminate circumvention of the State Tort 
Claims Act while preserving assurances to employees that 
they are not personally liable while performing duties as 
state workers. 
Committee on Business and Labor, 91st Leg., Ist Sess. (Feb. 27, 
1989). 

[5] In addition to the legislative history above, we have held 
that the requirements of the Political Subdivisions Tort Claims 
Act apply where an individual is sued in his or her individual 
capacity, but is performing duties within the scope of employ- 
ment. Cole v. Wilson, 10 Neb. App. 156, 627 N.W.2d 140 (2001). 
See, also, Bohl v. Buffalo Cty., 251 Neb. 492, 557 N.W.2d 668 
(1997); Kuchar v. Krings, 248 Neb. 995, 540 N.W.2d 582 
(1995). In the instant case, it is clear from the allegations in 
Cole’s petition that all of Cole’s claims against the various 
defendants arose within the scope of the defendants’ employ- 
ment. Therefore, Cole’s claims fall within the Act, and the 
requirements of that Act apply. 

Neb. Rev. Stat. § 81-8,213 (Reissue 1996) states, in relevant 
part, “[nJo suit shall be permitted under the State Tort Claims 
Act unless the State Claims Board has made final disposition of 
the claim... .” 

The record shows that Cole initially filed suit against the 
defendants on July 2, 1999. In his third amended petition, Cole 
claims that he filed his claim with the State Claims Board on 
March 31 and that his claim was denied on August 11. Clearly 
then, Cole did not meet the mandatory requirement set forth in 
§ 81-8,213, because he filed suit in district court prior to the 
State Claims Board’s final disposition of his claim. Given this 
fact, the district court correctly granted the State’s demurrer 
regarding Cole’s claims under the Act. Because Cole filed his 
petition prior to the denial of his claims by the State Claims 
Board, the district court lacked jurisdiction to hear Cole’s claim 
under the Act. Given that the district court was without jurisdic- 
tion, this court is also without jurisdiction to consider this claim. 
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[6] Nonetheless, there remains a question as to whether Cole 
has a valid cause of action against the defendants under § 1983. 
Under federal law, only two factual allegations are necessary to 
state a cause of action under § 1983: (1) a defendant’s deprivation 
of a plaintiff’s right secured by the Constitution and laws of the 
United States and (2) the deprivation occurred under color of law. 
Shearer v. Leuenberger, 256 Neb. 566, 591 N.W.2d 762 (1999). 

[7] The district court found that Cole had met this liberal 
pleading standard, but failed to allege that he had exhausted his 
administrative remedies prior to filing an action pursuant to 
§ 1983. In his third amended petition, Cole sought both mone- 
tary damages and injunctive relief. The Nebraska Supreme 
Court has concluded that where a prisoner has requested both 
monetary damages and injunctive relief with respect to prison 
conditions under § 1983, the Prison Litigation Reform Act 
requires that the prisoner must exhaust his or her administrative 
remedies before bringing such action. Pratt v. Clarke, 258 Neb. 
402, 604 N.W.2d 822 (1999). Included in those administrative 
remedies is the ability to file a claim under the Act. See 68 Neb. 
Admin. Code, ch. 2, § 005.01 (1994). 

In Pratt v. Clarke, the Nebraska Supreme Court specifically 
held that the remedies of the Act must be exhausted prior to the 
bringing of an action under § 1983. In the instant case, Cole 
failed to exhaust his remedies under the Act because he filed his 
claim under the Act in an untimely manner. Because Cole failed 
to exhaust his remedies under the Act, Cole may not bring an 
action under § 1983. Therefore, the district court lacked juris- 
diction to hear Cole’s § 1983 claims and correctly granted the 
defendants’ demurrer based on this fact. 

Last, Cole claims that the district court erred in finding that 
Neb. Rev. Stat. § 20-148 (Reissue 1997) does not apply to the 
instant case to grant Cole relief. Section 20-148(1) states: 

Any person or company, as defined in section 49-801, 
except any political subdivision, who subjects or causes to 
be subjected any citizen of this state or other person within 
the jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the United States 
Constitution or the Constitution and laws of the State of 
Nebraska, shall be liable to such injured person in a civil 
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action or other proper proceeding for redress brought by 
such injured person. 
[8] We note that although Cole included a claim under 
§ 20-148 in his previous petitions, Cole did not include such a 
claim in his third amended petition. Even if a liberal construction 
of Cole’s third amended petition includes a claim under § 20-148, 
in Cole v. Clarke, 8 Neb. App. 614, 598 N.W.2d 768 (1999), we 
stated that § 20-148 provides a private cause of action for private 
acts of discrimination by private employers and does not apply to 
individuals acting in their capacities as public officials. Therefore, 
the trial court did not err in concluding that Cole does not have a 
cause of action under § 20-148. 


CONCLUSION 

For the reasons set forth above, we conclude that the trial 
court lacked jurisdiction to hear either Cole’s claims under the 
Act or Cole’s § 1983 claims. Additionally, Cole has no cause of 
action under § 20-148. Accordingly, the district court properly 
sustained the defendants’ demurrer on lack of jurisdiction. The 
district court’s order is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. 
JOHN L. CURLILE, APPELLANT. 
642 N.W.2d 517 


Filed April 9, 2002. No. A-01-616. 


1. Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a 
criminal conviction on appeal, it is not the duty of the appellate court reviewing the 
defendant’s conviction to resolve conflicts in the evidence, pass on the credibility of 
the witnesses, or reweigh the evidence; such matters are for the finder of fact, and the 
defendant’s conviction must be affirmed if the properly admitted evidence, viewed 
and eoneet most favorably to the State, is sufficient to support the conviction. 
(20 $e eh! 8 . When reviewing a criminal conviction for sufficiency of the 
evidence to sustain the conviction, the relevant question for the appellate court is 
whether, after viewing the evidence in the light most favorable to the prosecution, any 
rational trier of fact could have found the essential elements of the crime beyond a rea- 
sonable doubt. 

3. Judgments: Appeal and Error. The findings of the court have the effect of a jury 

verdict and cannot be disturbed by an appellate court unless they are clearly wrong. 
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4. Verdicts: Appeal and Error. Only where evidence lacks sufficient probative value 
as a matter of law can an appellate court set aside a guilty verdict as being unsup- 
ported by evidence beyond a reasonable doubt. 

5. Criminal Law: Words and Phrases. A threat may be written, oral, physical, or any 
combination thereof. 

6. : . To threaten is commonly understood to mean promising punishment, 


reprisal, or distress. 

7. Criminal Law. Except in extreme circumstances, terroristic threats cases will largely 
be determined by the context of the interaction between the involved people. 

8. Intent: Words and Phrases. A direct expression of intention by the actor is not 
required because the intent with which an act is committed involves a mental process 
and intent may be inferred from the words and acts of the defendant and from the cir- 
cumstances surrounding the incident. 

9. Intent: Circumstantial Evidence: Proof. Whether a defendant possesses the requi- 
site state of mind is a question of fact and may be proven by circumstantial evidence. 

10. Criminal Law. To aid in determining the innocence or guilt of a defendant, a fact 
finder is allowed to consider the defendant’s voluntary flight immediately or soon 
after the occurrence of a crime. 


Appeal from the District Court for Hall County: TEREsa K. 
LuTHer, Judge. Affirmed. 


Gerard A. Piccolo, Hall County Public Defender, for appellant. 


Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee. 


IrwIN, Chief Judge, and Sievers and Moore, Judges. 


IrwIN, Chief Judge. 
I. INTRODUCTION 

John L. Curlile appeals from his convictions and sentences on 
charges of making a terroristic threat and using a weapon in the 
commission of a felony. The charges arose out of a situation 
wherein Curlile, while parked in a vehicle outside a convenience 
store, waved a firearm up and down and shouted in the direction 
of an employee inside the convenience store. On appeal, Curlile 
alleges there was insufficient evidence to convict him of the 
charged crimes. We cannot find that the trial court was clearly 
wrong in finding the evidence sufficient, and we affirm. 


II. BACKGROUND 
The record in this case indicates the following undisputed 
facts: 
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Karen Ann Fanda was working as a cashier at a Gas ’N Shop 
in Grand Island, Nebraska, at approximately 7:30 p.m., on August 
11, 2000, when she looked up and observed Curlile outside the 
store window. Curlile was seated in his car and was yelling in 
Fanda’s direction while waving a gun up and down. After testify- 
ing that it “looked like” Curlile was looking at her, Fanda 
described that she felt “‘very scared,” “ducked down behind the 
counter,” pulled the store alarm, and yelled to another female 
coworker who was in the store to “get down.” 

Sgt. Dale Hildebrand, of the Grand Island Police Department, 
was dispatched to respond to the incident. Hildebrand was 
informed by dispatch that a man, later identified as Curlile, had 
waved or pointed a gun toward the business and then drove off. 
Hildebrand was informed that Curlile was traveling eastward on 
U.S. Highway 30 in an older model Chevelle- or Malibu-type 
vehicle, black in color, with “red flames” on the side. Hildebrand 
was traveling westward on Highway 30 when he observed the 
described car pass him, heading in the opposite direction. 
Hildebrand “jumped the island and got in behind [Curlile].” 
Curlile did not stop his vehicle immediately, but drove “half a 
mile to the next turn-off [and] continued on over the Second 
Street overpass” before turning onto Grant Street and finally 
bringing his vehicle to a stop. 

A “felony traffic stop” was then conducted of Curlile, with a 
second police officer providing backup. Curlile was the sole 
occupant of the stopped car. A .38-caliber revolver and six 
rounds of ammunition were recovered in a search of the car. Two 
of the rounds were located lying beside the gun. 

On October 31, 2000, the State filed an information in the dis- 
trict court for Hall County charging Curlile with one count of 
making a terroristic threat, under Neb. Rev. Stat. § 28-311.01 
(Reissue 1995), and one count of using a deadly weapon in the 
commission of a felony, under Neb. Rev. Stat. § 28-1205(1) 
(Reissue 1995). After a bench trial, the court found the evidence 
sufficient to support verdicts of guilty on both counts and imposed 
consecutive sentences of 1 to 2 years’ imprisonment for terroris- 
tic threats and 2 to 3 years’ imprisonment for use of a deadly 
weapon. Curlile appeals. 
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III. ASSIGNMENT OF ERROR 
On appeal, Curlile claims that there is insufficient evidence to 
support his convictions. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 

[1-4] When reviewing a criminal conviction on appeal, it is 
not the duty of the appellate court reviewing the defendant’s 
conviction to resolve conflicts in the evidence, pass on the cred- 
ibility of the witnesses, or reweigh the evidence; such matters 
are for the finder of fact, and the defendant’s conviction must be 
affirmed if the properly admitted evidence, viewed and con- 
strued most favorably to the State, is sufficient to support the 
conviction. See State v. Long, 8 Neb. App. 353, 594 N.W.2d 310 
(1999). The relevant question for the appellate court is whether, 
after viewing the evidence in the light most favorable to the 
prosecution, any rational trier of fact could have found the 
essential elements of the crime beyond a reasonable doubt. State 
v. Redmond, 262 Neb. 411, 631 N.W.2d 501 (2001); State v. 
Powers, 10 Neb. App. 256, 634 N.W.2d 1 (2001). The findings 
of the court have the effect of a jury verdict and cannot be dis- 
turbed by an appellate court unless they are clearly wrong. State 
v. Wood, 220 Neb. 388, 370 N.W.2d 133 (1985). See, also, 
Black’s Law Dictionary 563 (7th ed. 1999) (defining “clear 
error” as decision or action that is unquestionably erroneous). 
Further, it has been frequently said that only where evidence 
lacks sufficient probative value as a matter of law can an appel- 
late court set aside a guilty verdict as being unsupported by evi- 
dence beyond a reasonable doubt. State v. Ramsay, 257 Neb. 
430, 598 N.W.2d 51 (1999). 


2. TERRORISTIC THREAT 
Given the above standard of review, the issue presented for us 
is whether, viewing the evidence and the undisputed facts as set 
forth above, any rational trier of fact could conclude that the State 
had proven the elements of terroristic threats beyond a reasonable 
doubt. Curlile specifically argues that the State failed to prove two 
elements of the crime: (1) a threat to commit a crime of violence 
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and (2) an intent to terrorize. We find that a rational trier of fact 
could conclude that the State did prove both of these elements. 


(a) Threat to Commit Crime of Violence 

The initial issue presented on appeal is whether the defend- 
ant’s actions constituted a threat to commit a crime of violence. 
According to Curlile, under current case law, the State must 
show that he “pointed” the gun directly “at” someone to estab- 
lish a “threat,” and Curlile argues that the evidence shows that 
he never actually “pointed” the gun “at” anyone. We disagree 
with Curlile, however, and conclude that a rational trier of fact 
could conclude that his actions constituted a threat to commit a 
crime of violence. 

[5] For purposes of § 28-311.01, a threat may be written, oral, 
physical, or any combination thereof. State v. Tillman, 1 Neb. 
App. 585, 511 N.W.2d 128 (1993). In State v. Tillman, the offi- 
cer’s duty weapon was taken from him, and the defendant 
pointed it at the officer and said to the officer, “‘“Now you are 
going to get yours.”’” 1 Neb. App. at 587, 511 N.W.2d at 130. 
This court described the situation as a face-to-face confrontation 
and as a situation in which a threat can be conveyed in many 
ways. In State v. Bottolfson, 259 Neb. 470, 610 N.W.2d 378 
(2000), the defendant was charged with terroristic threats and use 
of a weapon to commit a felony. The trial judge sustained a plea 
in abatement, and the State appealed. The Supreme Court 
reversed, indicating that the preliminary hearing evidence sup- 
ported a finding of probable cause and reciting evidence that the 
defendant approached the victim after fighting with the victim’s 
companion, pulled out a knife, and pointed the knife at the vic- 
tim while threatening her. The Supreme Court held that the evi- 
dence was sufficient to conclude that the defendant threatened to 
commit a crime of violence against the victim. Nowhere in either 
State v. Tillman or State v. Bottolfson was it held that pointing the 
weapon directly at the victim is a necessary prerequisite. 

[6] In State v. Methe, 228 Neb. 468, 470, 422 N.W.2d 803, 806 
(1988), quoting Jn re Interest of Siebert, 223 Neb. 454, 390 
N.W.2d 522 (1986), the Supreme Court stated, “‘[t]o “threaten” 
is commonly understood to mean promising punishment, reprisal, 
or distress. Webster’s Third New International Dictionary, 
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Unabridged 2382 (1981).’” The undisputed evidence in the pres- 
ent case that the “victim,” Fanda, was frightened enough for her 
safety to seek cover behind a counter and yell for others in the 
area to seek immediate cover, although not determinative on the 
question of whether the actions of waving a gun up and down 
while not pointing it directly at Fanda was a threat, is probative on 
the issue of whether Curlile’s actions constituted a threat. See 
State v. Powers, 10 Neb. App. 256, 634 N.W.2d 1 (2001) (crime 
of terroristic threats does not require evidence that victim actually 
feel threatened). 

[7] Curlile urges us to hold that he could not have committed 
the crime of terroristic threats without pointing the gun directly 
at Fanda. We reject that position. Except in extreme circum- 
stances, terroristic threats cases will largely be determined by 
the context of the interaction between the involved people. Thus, 
the angle at which a gun is pointed directly at someone is not the 
determinative factor, although it is clearly an important factor. 
Certainly, the determination of whether Curlile’s actions consti- 
tuted a threat must be made in context, considering the facts of 
this case. 

The evidence is undisputed that Curlile was parked immedi- 
ately in front of the store where Fanda worked. The evidence is 
undisputed that Curlile was visible from inside the store. The 
evidence is undisputed that Curlile was yelling in Fanda’s direc- 
tion while waving a .38-caliber revolver up and down, albeit not 
with the barrel pointed immediately in Fanda’s direction. The 
evidence is undisputed that Fanda experienced a visceral feeling 
of fright severe enough to prompt her to seek cover behind a 
store counter, pull the alarm, and yell to another employee to 
“get down.” Although Fanda candidly conceded that she could 
not hear the specific words being yelled by Curlile, she was able 
to see his face and identify his demeanor as he yelled and waved 
the gun up and down. In light of our high standard of review 
concerning the trier of fact’s factual conclusion, the question 
becomes whether any rational trier of fact could find this to be a 
threat. We cannot conclude that no reasonable person could con- 
clude that the actions committed by Curlile in Fanda’s presence 
constitute a threat as defined by Nebraska law, a conclusion that 
would be necessary to reverse Curlile’s conviction on this basis. 
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(b) Intent to Terrorize 

The second step in the analysis of whether Curlile’s actions 
constituted a terroristic threat is to determine whether Curlile 
intended to terrorize the victim. Curlile argues that because the 
State alleged only “intent” in the information, the State is pre- 
cluded from relying on the “reckless disregard” portion of the 
statute. Brief for appellant at 9. We agree with this assertion by 
Curlile. An information must inform the accused with reason- 
able certainty of the charge against him so that he may prepare 
his defense and be enabled to plead the judgment as a bar to a 
later prosecution for the same offense. State v. Scott, 206 Neb. 
451, 293 N.W.2d 114 (1980). Having charged Curlile only with 
intent to terrorize, and not reckless disregard of causing terror, 
the State was required to prove that specific intent beyond a rea- 
sonable doubt. 

[8,9] A direct expression of intention by the actor is not 
required because the intent with which an act is committed 
involves a mental process and intent may be inferred from the 
words and acts of the defendant and from the circumstances sur- 
rounding the incident. See, State v. Broussard, 235 Neb. 809, 
457 N.W.2d 457 (1990); State v. Swigart, 233 Neb. 517, 446 
N.W.2d 216 (1989); State v. Rodriguez, 6 Neb. App. 67, 569 
N.W.2d 686 (1997). Whether a defendant possesses the requisite 
state of mind is a question of fact and may be proven by cir- 
cumstantial evidence. State v. Willett, 233 Neb. 243, 444 N.W.2d 
672 (1989). As such, given our standard of review set forth 
above, the issue here again becomes whether any rational trier 
of fact could conclude, when viewing the evidence in the light 
most favorable to the State, that the State has proven Curlile had 
the intent to terrorize Fanda. 

The State argues that Curlile’s “intent to threaten [Fanda] 
may be inferred from the fact he was looking directly at her, 
yelling, and waving a handgun up and down just outside the 
window where she was working in a very exposed public place.” 
Brief for appellee at 7. We agree. The evidence set forth above 
which supported the finding that Curlile made a threat also pro- 
vides inferential support for the finder of fact’s conclusion that 
Curlile intended to terrorize Fanda. In short, we cannot conclude 
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that the trial court’s factual conclusion that Curlile, in parking 
his car in front of Fanda’s place of employment, looking in her 
direction, yelling in her direction, and waving a .38-caliber 
revolver up and down simultaneously, had the requisite intent to 
terrorize is clearly wrong. We cannot conclude that no rational 
trier of fact could reach this conclusion, as we would be required 
to do to reverse Curlile’s conviction on this basis. 


(c) Additional Evidence 

[10] Finally, the record in the present case provides additional 
evidence to support Curlile’s conviction. To aid in determining 
the innocence or guilt of a defendant, a fact finder is allowed to 
consider the defendant’s voluntary flight immediately or soon 
after the occurrence of a crime. State v. Jacob, 253 Neb. 950, 574 
N.W.2d 117 (1998); State v. Tucker, 242 Neb. 336, 494 N.W.2d 
572 (1993). The circumstances surrounding Curlile’s flight rea- 
sonably justify an inference that it was done with a conscious- 
ness of guilt and pursuant to an effort to avoid apprehension or 
prosecution based on that guilt. See State v. Jacob, supra. Even 
if Curlile’s flight could be explained otherwise, the circum- 
stances are such that the trier of fact was entitled to consider 
whether Curlile’s actions constituted flight. See id. However, 
even without considering Curlile’s flight, the evidence was more 
than sufficient to support the trial court’s finding of guilty 
beyond a reasonable doubt. 


3. USE OF WEAPON 
Curlile also challenges the sufficiency of the evidence to sup- 
port his conviction for using a weapon in the commission of a 
felony. Curlile’s only assertion in this regard is that the evidence 
was insufficient to support his conviction for the underlying 
felony, terroristic threats. In light of our discussion of that issue 
above, we need not further discuss this assertion of error. 


V. CONCLUSION 
The judgment of the trial court was not clearly or unques- 
tionably erroneous and was based on a myriad of factual deter- 
minations. The evidence was such that it cannot be said that no 
rational person could conclude as the trial court did, and the trial 
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court’s factual determinations cannot be reversed. The judgment 
of the trial court is affirmed. 
AFFIRMED. 

SIEVERS, Judge, dissenting. 

I find that with all due respect to my colleagues, I cannot join 
in the majority opinion. While the majority says that the deter- 
mination of whether Curlile’s actions constitute a threat to 
Fanda “must be made in context,” the majority then fails to 
recount the most important contextual facts of the case. These 
omitted facts are that Curlile was a regular customer of a Gas ’N 
Shop convenience store located on U.S. Highway 30 in Hall 
County. He went to the store once or twice a day to purchase 
telephone cards and other items. The store clerk involved in this 
incident, Fanda, often saw Curlile in the store, but never had any 
difficulties with him. On August 11, 2000, Curlile purchased a 
telephone card at the store and then left. Fanda rang up the pur- 
chase, but had no conversation with Curlile, and certainly no 
problem. This leads me to the question: If Curlile was really 
threatening Fanda with a crime of violence, why? 

I know that the State does not have to prove motive, but the 
evidence reveals behavior which is clearly equivocal: Is it crimi- 
nal behavior constituting a threat to commit a crime of violence, 
or is it odd behavior having some other genesis? Thus, it is all the 
more crucial that we look hard at context for some explanation 
and understanding of what Curlile was doing. The lack of any 
reason, past or present, for threatening Fanda means that the 
inferences which the majority is willing to allow the trial judge 
to draw do not come so easily to me. And, if the State’s burden 
of proving beyond a reasonable doubt that Curlile committed this 
crime is to have any real meaning—as opposed to just words that 
we recite by rote and habit—then I find I cannot agree that the 
State adduced sufficient evidence to prove the crime. 

The standard for the appellate review of criminal convictions 
is fully articulated in the majority’s opinion, and I will not 
repeat it. Needless to say, the standard of review is difficult 
because it is phrased so that in order to reverse this conviction, 
we would have to find that the trial judge’s decision was “‘irra- 
tional,” a difficult characterization to reach. Nonetheless, this is 
not a case of a trial judge choosing one version of the facts over 
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another. Here, the facts are wholly undisputed. Those facts do 
not prove Curlile guilty beyond a reasonable doubt. 


STATE OF NEBRASKA, APPELLEE, V. 
ANN R. SOLTIS, APPELLANT. 
644 N.W.2d 160 
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1. Judgments: Speedy Trial: Appeal and Error. Ordinarily, a trial court’s determina- 
tion as to whether charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erroneous. 

2. Judgments: Statutes: Appeal and Error. To the extent an appeal calls for statutory 
interpretation or presents questions of law, an appellate court must reach an indepen- 
dent conclusion irrespective of the determination made by the court below. 

3. Speedy Trial. The period of delay resulting from a continuance granted at the request 
or with the consent of the defendant or his or her counsel is excludable under Neb. 
Rev. Stat. § 29-1207(4) (Reissue 1995). A defendant without counsel shall not be 
deemed to have consented to a continuance unless he or she has been advised by the 
court of his or her right to a speedy trial and the effect of his or her consent. 

4. Speedy Trial: Waiver. A defendant may waive his or her right to a speedy trial under 
Neb. Rev. Stat. § 29-1207 (Reissue 1995) so long as he or she is properly advised of 
his or her right to a speedy trial and the waiver is entered voluntarily, knowingly, and 
intelligently. 

5. Speedy Trial: Proof. The State has the burden of proving that one or more of the 
excluded periods of time under Neb. Rev. Stat. § 29-1207(4) (Reissue 1995) are appli- 
cable if the defendant is not tried within 6 months of the filing of the information in a 
criminal action. 

6. Speedy Trial. When a defendant is aware of the scheduled trial date and fails to 
appear on that date, the time for a speedy trial is tolled until such time as the defend- 
ant either willingly or unwillingly appears again in court. 

7. Speedy Trial: Waiver. The primary burden is on the State, the prosecutor and the court, 
to bring the accused person to trial within the time provided for by law, and a defend- 
ant’s failure to object at the time the court enters an order setting the trial date after the 
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10. Trial: Judges: Witnesses. The judge presiding at the trial may not testify in that trial 
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reversed, and cause remanded with directions to dismiss. 
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appellant. 


Don Stenberg, Attorney General, and Martin W. Swanson for 
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HANNON, INBODY, and CaRLson, Judges. 


HANNON, Judge. 
INTRODUCTION 

Ann R. Soltis appeals from an order overruling her motion for 
discharge. Soltis was charged by complaint with a Class I mis- 
demeanor on February 8, 2000. On August 31, 2000, Soltis filed 
a motion for discharge alleging that the State had not brought 
her to trial within the statutorily prescribed time under Neb. Rev. 
Stat. § 29-1207 (Reissue 1995). The county court overruled the 
motion, and the district court affirmed. We find that the State 
failed to introduce evidence which would extend the allowable 
trial time to the date to which the trial was set. We therefore con- 
clude the motion to discharge should have been granted, and we 
reverse the judgment of the district court and remand the cause 
with directions to dismiss. 


BACKGROUND 

Soltis was charged by complaint on February 8, 2000. On 
June 9, Soltis appeared without counsel approximately one-half 
hour late for her bench trial and stated that she did not have an 
attorney, but would like a public defender appointed. Soltis 
stated that she planned to hire an attorney, but had found out the 
day before that her parents did not hire one for her. She 
requested a continuance and also asked that a public defender be 
appointed. After inquiring into her financial status, the county 
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court appointed her counsel, continued the case until June 23, 
and said that it did not want her to sign a waiver of speedy trial 
rights because she did not have counsel, but informed her that 
this time was going to be counted against her because she, not 
the State, requested the continuance. 

The transcript reveals that on June 23, 2000, a further hearing 
was held in which Soltis’ attorney appeared and entered a not 
guilty plea for her. A jury trial was set for September 11, with a 
pretrial hearing on August 31. There was no record made of the 
June 23 hearing, and nothing in the record indicates that Soltis 
requested a continuance at that hearing. 

On August 31, 2000, Soltis filed a motion for discharge argu- 
ing that the time for the State to bring her to trial had run under 
§ 29-1207. The county court set the matter for hearing on 
September 5. At that hearing, no evidence was presented, and 
merely arguments by counsel and a finding by the trial court 
took place. The county court announced its decision on the 
record and found that Soltis was responsible for the delay in 
bringing her to trial because she failed to appear on time for her 
bench trial on June 9. The court also found that the court set the 
trial for the earliest date on the jury trial docket and overruled 
the motion. Soltis appealed to the district court, which affirmed 
the county court’s decision. Soltis now appeals from the deci- 
sion of the district ‘court. 


ASSIGNMENT OF ERROR 
Soltis alleges that the district court erred in affirming the 
county court’s order denying her motion for discharge. 


STANDARD OF REVIEW 
[1,2] In State v. Tucker, 259 Neb. 225, 228, 609 N.W.2d 306, 
309-10 (2000), the Nebraska Supreme Court stated: 

Ordinarily, a trial court’s determination as to whether 
charges should be dismissed on speedy trial grounds is a 
factual question which will be affirmed on appeal unless 
clearly erroneous... . 

To the extent an appeal calls for statutory interpretation 
or presents questions of law, an appellate court must reach 
an independent conclusion irrespective of the determina- 
tion made by the court below. 
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See, also, State v. Thompson, 10 Neb. App. 69, 624 N.W.2d 657 
(2001). 


ANALYSIS 

Section 29-1207 states that every person charged for any 
offense shall be brought to trial within 6 months of the day the 
indictment is returned or the information filed. Case law holds 
trial shall be held within 6 months of the filing of the complaint 
in county court. See State v. Johnson, 201 Neb. 322, 268 N.W.2d 
85 (1978). 

[3,4] Section 29-1207(4)(b) states, in relevant part, that the 
following period shall be excluded in computing the time 
for trial: 

The period of delay resulting from a continuance granted 
at the request or with the consent of the defendant or his 
counsel. A defendant without counsel shall not be deemed 
to have consented to a continuance unless he has been 
advised by the court of his right to a speedy trial and the 
effect of his consent. 
A defendant may waive his or her right to a speedy trial under 
§ 29-1207 so long as he or she is properly advised of his or her 
right to a speedy trial and the waiver is entered voluntarily, 
knowingly, and intelligently. State v. Andersen, 232 Neb. 187, 
440 N.W.2d 203 (1989). 

(5] The State has the burden of proving that one or more of the 
excluded periods of time under § 29-1207(4) are applicable if the 
defendant is not tried within 6 months of the filing of the infor- 
mation in a criminal action. State v. Groves, 238 Neb. 137, 469 
N.W.2d 364 (1991). The State must prove by a substantial pre- 
ponderance of the evidence that one or more of the time periods 
are applicable. See State v. Johnson, supra. In this case, the com- 
plaint was filed on February 8, 2000. The final trial date under 
§ 29-1207 is determined by excluding the date the complaint was 
filed, counting forward 6 months, and then back 1 day. See, State 
v. Sumstine, 239 Neb. 707, 478 N.W.2d 240 (1991); State v. 
Borland, 3 Neb. App. 758, 532 N.W.2d 338 (1995). Therefore, 
without any excludable period, Soltis should have been brought 
to trial by August 7, 2000. 
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Exclusion from June 9 to 23, 2000. 

[6] When a defendant is aware of the scheduled trial date and 
fails to appear on that date, the time is tolled until such time as 
the defendant either willingly or unwillingly appears again in 
court. State v. McKenna, 228 Neb. 29, 421 N.W.2d 19 (1988). 
From the record, it appears that Soltis appeared about one-half 
hour late, but after the court had dismissed the witnesses. Since 
Soltis appeared on the date set, but late, this rule would perhaps 
exclude 1 day, but not more. We conclude we need not decide 
that question. 

On June 9, 2000, the court set the next hearing for June 23. 
The record shows that Soltis, without an attorney, requested the 
court to appoint a public defender. On that date, the judge stated 
that the State was prepared to go to trial and that “until the next 
date that this is set for trial, it’s the Court’s ruling that this is on 
your continuance.” The judge also said that “[y]ou have a speedy 
trial right, which was explained to you, and the time from this 
day forward until our next hearing . . . will be charged to you 
alone. Do you understand?” Soltis responded, “Uh-huh.” The 
judge then swore her as a witness, examined her on her inability 
to afford counsel, listened to the prosecutor’s arguments against 
appointing a public defender, and then appointed her counsel. 
Soltis agreed to be in court on June 23 at 9 a.m. In the record, 
Soltis did not specifically waive her right to speedy trial nor was 
she advised of the meaning of her right to a speedy trial. The 
March 2 arraignment of Soltis was recorded on a pre-prepared 
form which has a section entitled “RIGHTS EXPLAINED,” and 
a checkmark appears before the line “Speedy trial and by jury if 
misdemeanor or city ord. with specific penalty.” 

As stated above, § 29-1207(4)(b) states that a defendant with- 
out counsel has not deemed to consent to a continuance unless 
advised of the speedy trial rights and the effect of consenting 
therefor. It may be that the situation here amounts to a continu- 
ance at Soltis’ request or that the record could be somehow 
interpreted that the continuance was granted with her consent 
after the court advised her of the effect of her consent. However, 
even if the record is interpreted to show Soltis requested or con- 
sented to the continuance, we can see no basis for holding that 
she did so in a manner to extend the period past June 23, 2000, 
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a period of 14 days. The exclusion of this period would only 
extend the 6-month trial time to August 21, and the motion for 
discharge was not filed until August 31. This would not extend 
the permitted trial date to August 31, when the motion to dis- 
charge was filed. An appellate court is not obligated to engage 
in an analysis which is unnecessary to adjudicate the case before 
it. Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994); State v. 
Clark, 8 Neb. App. 525, 598 N.W.2d 765 (1999). We will not 
determine whether the record in this case would justify that 
14-day extension, because that time still falls short of when 
Soltis should have been brought to trial. 


Possibility for Exclusion of Additional Time. 

[7,8] The only record we have of the June 23, 2000, hearing 
is a journal entry which shows nothing but the appearances of 
the defendant and counsel, the setting of the pretrial hearing for 
August 31, and the trial for September 11. The procedural facts 
in this case are quite near those in State v. Johnson, 201 Neb. 
322, 268 N.W.2d 85 (1978). In Johnson, the trial was set within 
the 6-month period, but the defendant did not appear for trial. 
One month later, he appeared, and without an explanation in the 
record, the trial was set for approximately 2 months later. Like 
the case at hand, there was no evidence in the record to show 
why the trial was set for that time. Upon a motion to discharge, 
the trial court excluded the time from when the trial date was set 
to the trial date because the trial date “ “was arrived at with the 
consent of the defendant’s counsel’” and the judge “believe{d]” 
the defendant’s counsel did consent. Jd. at 325, 268 N.W.2d at 
87. The Johnson court recognized that it was settled law that the 
primary burden is on the State, the prosecutor and the court, to 
bring the accused person to trial within the time provided for by 
law and that a defendant’s failure to object at the time the court 
enters an order setting the trial date after the 6-month period 
does not constitute a waiver of his or her rights under the statute. 
The Johnson court further stated: 

Finally, we set down specific guidelines for future cases, 
stating that when the trial court sets a date for trial outside 
the 6-month period, the court shall: “(1) Advise the defend- 
ant of his statutory right to a speedy trial and the effect of 
his consent to a period of delay, and . . . (2) Ascertain of 
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record whether the defendant does or does not waive his 
right to a speedy trial and consent to the trial date set.” 
201 Neb. at 326, 268 N.W.2d at 88, citing State v. Alvarez, 189 
Neb. 281, 202 N.W.2d 604 (1972). These guidelines were not 
followed by the county court. 

[9] The trial judge in this case made an oral finding in the bill 
of exceptions that Soltis’ trial date was set for the next available 
jury trial term. However, this finding is not based upon any evi- 
dence in the record. In determining excludable periods, the court 
may take judicial notice of the files and records of that court. 
State v. McKenna, 228 Neb. 29, 421 N.W.2d 19 (1988). But 
there is nothing in the record which would establish any consent 
or waiver. 

The trial court used a form entitled “Further Hearing/Judg- 
ment” to record the denial of the motion to discharge. The form 
is largely inapplicable to the hearing it was used to record, and 
it therefore shows only appearances and that the motion to dis- 
charge was overruled. The bill of exceptions of the September 5, 
2000, hearing shows no evidence was introduced. On the last 
page, the trial judge stated, “At that time, the court’s docket was 
of such a nature that it did not permit setting that jury trial until 
this month,” and near the end, there is a statement that “the 
Court set it for the earliest date which was available on the jury 
trial docket.” Upon consideration of the appeal, the district court 
cited this page of the bill of exceptions as justification for its 
decision to affirm the trial court. 

[10] “The judge presiding at the trial may not testify in that 
trial as a witness. No objection need be made in order to pre- 
serve the point.” Neb. Rev. Stat. § 27-605 (Reissue 1995). This 
rule prohibits the district court or this court from treating the 
above-quoted statement of the trial judge as evidence of the con- 
dition of the trial court’s docket. See State v. Baird, 259 Neb. 
245, 609 N.W.2d 349 (2000) (comments by judge stated into 
record as to reasons trial could not be held within 6-month 
period held not to be evidence). 

[11] Here, there was no evidence introduced, and therefore no 
evidence in the record, which could support a finding that the 
docket was such that the trial could not have been set earlier 
than September 11, 2000. The Baird court stated that the State 
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can use affidavits or testimony of the court clerk to prove the 
scheduling of cases on the docket. Such evidence would have 
been appropriate here. The merits of the trial court’s action 
should be judged by the evidence considered on the motion. See 
State v. Thompson, 10 Neb. App. 69, 624 N.W.2d 657 (2001). 
Like the Baird court, we have no record to review in order to 
determine whether facts exist which would have justified the 
belated trial date. 


CONCLUSION 
We conclude that Soltis is entitled to discharge because the 

State failed to present any evidence of good cause which would 
exclude time after June 23, 2000. We reverse the judgment of the 
district court and remand the cause with directions to dismiss 
the complaint against Soltis. 

REVERSED AND REMANDED WITH 

DIRECTIONS TO DISMISS. 


STATE OF NEBRASKA, APPELLEE, V. 
JEAN-PIERRE BROWNELL, APPELLANT. 
644 N.W.2d 166 


Filed April 16, 2002. No. A-01-545. 


1. Lesser-Included Offenses: Statutes: Evidence. In determining whether a particular 
crime is a lesser-included offense of a greater crime, the statutory elements of each 
offense are compared to determine if it is impossible to commit the greater offense 
without also committing the lesser offense. The elements test involves a textual com- 
parison of criminal statutes and does not depend on inferences that may be drawn 
from evidence introduced at trial. 

2. False Imprisonment. The restraint required to commit the offense of first degree 
false imprisonment must necessarily be without legal authority. 

3. Lesser-Included Offenses: False Imprisonment. Second degree false imprisonment 
is a lesser-included offense of first degree false imprisonment. 

4. Convictions: Evidence: Appeal and Error. Regardless of whether the evidence is 
direct, circumstantial, or a combination thereof, and regardless of whether the issue is 
labeled as a failure to direct a verdict, insufficiency of the evidence, or failure to prove 
a prima facie case, the standard is the same: In reviewing a criminal conviction, an 
appellate court does not resolve conflicts in the evidence, pass on the credibility of wit- 
nesses, or reweigh the evidence; such matters are for the finder of fact, and a conviction 
will be affirmed, in the absence of prejudicial error, if the evidence admitted at trial, 
viewed and construed most favorably to the State, is sufficient to support the conviction. 
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Appeal from the District Court for Lincoln County: Joun P. 
Murpny, Judge. Affirmed. 


George E. Clough, of Clough, Dawson & Piccolo, for 
appellant. 


Don Stenberg, Attorney General, and Jodi M. Fenner for 
appellee. 


HANNON, INBopy, and CaRLson, Judges. 


InBopy, Judge. 
INTRODUCTION 
Jean-Pierre Brownell appeals his conviction for second degree 
false imprisonment. On appeal, he contends that the district court 
erred in concluding that second degree false imprisonment is a 
lesser-included offense of first degree false imprisonment and 
that the evidence was insufficient to support his conviction. 


STATEMENT OF FACTS 

On September 19, 2000, an information was filed in Lincoln 
County District Court charging Brownell with first degree sex- 
ual assault, first degree false imprisonment, and burglary. A trial 
to the court was held on February 21 and 22, 2001. 

The victim in this case, Rebecca Simpson, testified that on 
April 20, 2000, at approximately 9:30 p.m., she returned to her 
home in North Platte, Lincoln County, Nebraska, and found 
Brownell sitting on her son’s bed in the dark. Simpson testified 
that she had dated Brownell for approximately 1 year, but that 
they had broken up 6 months earlier and were having difficulty 
“calling it quits.” Simpson testified that Brownell asked her 
where she had been, to which she replied that it “was none of his 
business.” Brownell then suggested that they go rent a movie and 
get something to eat. Simpson testified that in order to avoid a 
scene and to keep the situation calm, she agreed to go through the 
drive-in window of a fast-food restaurant and to a video store. 

After returning to the residence, the parties began eating their 
food and watching the movie. Simpson testified that Brownell drank 
some “‘Verve,” which she stated is “a date-rape drug that . . . makes 
you goofy.” According to Simpson, Brownell had consumed the 
drug on approximately 10 previous occasions, and the drug would 
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alter his moods in such a way that if he was angry when he drank 
the drug, he would become more angry, and that if he was happy, 
then he would act “goofy” or drunk. 

Brownell asked Simpson to “ ‘have sex,’” but she declined 
and asked him to leave. At that point, Simpson testified that 
Brownell sexually assaulted her. Brownell again asked Simpson 
where she had been earlier that evening, to which Simpson 
responded that she had been with her friend. Brownell then tele- 
phoned the friend and became upset when he learned that 
Simpson had not been with the friend that evening. Simpson tes- 
tified that she attempted to leave the residence, but that 
Brownell physically prevented her from leaving and would not 
let her make any telephone calls. Later, Simpson tried to jump 
out of a window, but Brownell held her legs and pulled her back 
inside the residence. Brownell left Simpson’s residence at 
approximately 2:30 the following morning. 

Following the State’s case, Brownell moved to dismiss the 
charges against him. The court sustained the motion with regard 
to the burglary charge, which it dismissed for lack of evidence. 
Brownell then presented evidence, including Brownell’s testify- 
ing in his own defense. 

Brownell testified that he entered Simpson’s house through 
the back upstairs door by putting a ladder up against the house 
and that he intended to “surprise” Simpson. Brownell admitted 
that sexual intercourse occurred, but claimed it was consensual. 
He further admitted that he and Simpson argued, but alleged that 
he was the one trying to escape Simpson, even though he is 6 
feet 2 inches tall and weighed 240 pounds and Simpson is 5 feet 
2 inches tall and weighed 123 pounds. Brownell further admit- 
ted that he did restrain Simpson, but contended that such 
restraint was necessary in order to defend himself and/or to keep 
Simpson from hurting herself. 

Following the close of the defense’s evidence, the court found 
Brownell not guilty of first degree sexual assault and found, sua 
sponte, that although Brownell was not guilty of first degree 
false imprisonment, he was guilty of the lesser-included offense 
of second degree false imprisonment. 

On February 27, 2001, the district court, sua sponte, entered 
an order setting aside Brownell’s conviction for second degree 
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false imprisonment, because the court found that although the 
court could make a determination that the trier of fact may con- 
sider a lesser-included offense over a defendant’s objections, 
due process demanded that the defendant be given the right to 
object and the right to be heard prior to the court’s determining 
the consideration of a lesser-included offense in a criminal 
action. Thus, the court set the matter for hearing to allow objec- 
tions and argument on the consideration of the lesser-included 
offense. The hearing, held on April 26, presented issues to the 
court of whether second degree false imprisonment is a lesser- 
included offense of first degree false imprisonment and whether 
the procedure used in the instant case comported with the due 
process requirements of the U.S. and Nebraska Constitutions. 
Additionally, Brownell’s counsel argued that “the Court has no 
jurisdiction at this point because the Court found the defendant 
not guilty on the counts that were charged and the counts that 
the defendant had notice of.” 

On April 26, 2001, the court filed an order finding that sec- 
ond degree false imprisonment is a lesser-included offense of 
first degree false imprisonment. Additionally, the court found 
that Brownell was on notice that the court could consider lesser- 
included offenses of the charged offenses. Brownell was sen- 
tenced to 1 year’s probation. Brownell has timely appealed to 
this court. 


ASSIGNMENTS OF ERROR 
On appeal, Brownell contends that the district court erred in 
concluding that second degree false imprisonment is a lesser- 
included offense of first degree false imprisonment and that the 
evidence was insufficient to support his conviction of second 
degree false imprisonment. 


ANALYSIS 
Lesser-Included Offense. 

Brownell’s first assignment of error is that the district court 
erred in concluding that second degree false imprisonment is a 
lesser-included offense of first degree false imprisonment. 

[1] In determining whether a particular crime is a lesser- 
included offense of a greater crime, we compare the statutory ele- 
ments of each offense to determine if it is impossible to commit 
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the greater offense without also committing the lesser offense. 
See State v. Johnson, 261 Neb. 1001, 627 N.W.2d 753 (2001). The 
elements test ‘“‘ ‘involves a textual comparison of criminal statutes 
and does not depend on inferences that may be drawn from evi- 
dence introduced at trial.’” State v. Al-Zubaidy, 253 Neb. 357, 
362, 570 N.W.2d 713, 716 (1997) (quoting Schmuck vy. United 
States, 489 U.S. 705, 109 S. Ct. 1443, 103 L. Ed. 2d 734 (1989)). 

A person commits first degree false imprisonment “if he or 
she knowingly restrains or abducts another person (a) under ter- 
rorizing circumstances or under circumstances which expose the 
person to the risk of serious bodily injury; or (b) with intent to © 
hold him or her in a condition of involuntary servitude.” Neb. 
Rev. Stat. § 28-314(1) (Cum. Supp. 2000). A person commits 
second degree false imprisonment if he or she knowingly 
restrains another person without legal authority. Neb. Rev. Stat. 
§ 28-315 (Reissue 1995). 

A textual comparison of these two statutes reveals that both 
statutes require a person to knowingly restrain another person. 
Further, the offense of first degree false imprisonment requires 
that this restraint be either under terrorizing circumstances, under 
circumstances which expose the person to the risk of serious bod- 
ily injury, or with the intent to hold the individual in a condition 
of involuntary servitude. None of these conditions can be accom- 
plished without restraining the individual without legal authority. 
See Grebe v. State, 113 Neb. 327, 331, 202 N.W. 909, 911 (1925) 
(adding elements of “ ‘without . . . consent’ ” and “ ‘without process 
of law’ ” to statutory crime of false imprisonment). 

This reasoning is supported by the Nebraska Supreme Court 
decision of State v. Schwartz, 219 Neb. 833, 366 N.W.2d 766 
(1985), in which the court had occasion to consider whether sec- 
ond degree false imprisonment was a lesser-included offense of 
first degree false imprisonment. In State v. Schwartz, the defend- 
ant was charged with first degree false imprisonment, among 
other offenses. After being convicted by a jury, the defendant 
appealed to the Nebraska Supreme Court, arguing, inter alia, that 
the trial court erred in failing to instruct the jury on the lesser- 
included offense of second degree false imprisonment. At that 
time, a lesser-included offense was defined as “ ‘one which must 
be committed if the greater offense is committed or, put slightly 
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different, is one which is fully embraced in the higher offense’ ” 
and “‘‘if, under a “different but reasonable” view, the evidence 
would be sufficient to establish guilt of the lesser offense and 
leave a reasonable doubt as to some element included in the 
greater offense but not the lesser.’” Jd. at 836-37, 366 N.W.2d 
at 769. 

The Nebraska Supreme Court held that the defendant’s argu- 
ment that the jury should have been instructed on second degree 
false imprisonment was without merit. In making this determi- 
nation, the court stated that first and second degree false impris- 
onment were differentiated by the requirement of the former that 
the victim be restrained “ ‘under terrorizing circumstances or 
under circumstances which expose the person to the risk of seri- 
ous bodily injury.’” Jd. at 838, 366 N.W.2d at 770. The court 
then found that there was no evidence contradicting the fact that 
the victim had been exposed to the risk of serious bodily injury 
and that such conduct constituted terrorizing circumstances. 
Thus, the evidence did not support a lesser-included offense 
instruction, and the trial judge properly refused to instruct the 
jury as to second degree false imprisonment. The statutory ele- 
ments of first and second degree false imprisonment have not 
been modified since State v. Schwartz, supra, was decided. 

{2,3] Thus, the restraint required to commit the offense of 
first degree false imprisonment must necessarily be without 
legal authority. Consequently, because it is impossible to com- 
mit first degree false imprisonment without also committing 
second degree false imprisonment, second degree false impris- 
onment is a lesser-included offense of first degree false impris- 
onment. Accordingly, this assigned error is without merit. 


Insufficiency of Evidence. 

Brownell’s second assigned error is that the evidence was 
insufficient to support his conviction of second degree false 
imprisonment. 

[4] Regardless of whether the evidence is direct, circumstan- 
tial, or a combination thereof, and regardless of whether the issue 
is labeled as a failure to direct a verdict, insufficiency of the evi- 
dence, or failure to prove a prima facie case, the standard is the 
same: In reviewing a criminal conviction, an appellate court does 
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not resolve conflicts in the evidence, pass on the credibility of 
witnesses, or reweigh the evidence; such matters are for the 
finder of fact, and a conviction will be affirmed, in the absence 
of prejudicial error, if the evidence admitted at trial, viewed and 
construed most favorably to the State, is sufficient to support the 
conviction. State v. Johnson, 261 Neb. 1001, 627 N.W.2d 753 
(2001); State v. Baue, 258 Neb. 968, 607 N.W.2d 191 (2000). 

A person commits second degree false imprisonment if he 
or she knowingly restrains another person without legal 
authority. § 28-315. 

In the instant case, Brownell admitted that he had restrained 
Simpson. He further alleged that the restraint was done in self- 
defense and to protect Simpson from herself, which claims 
were rejected by the district court. Finally, it is clear that 
Brownell did not have the legal authority to restrain Simpson. 
Thus, the evidence, when viewed in the light most favorable to 
the State, supports Brownell’s conviction for second degree 
false imprisonment. 


CONCLUSION 
Having considered and rejected Brownell’s assigned errors, 
we affirm his conviction and sentence. 
AFFIRMED. 


DAVID EVERSON, APPELLANT, V. 
MakK O’ KANE, DOING BUSINESS AS 
HEARTLAND REFRIGERATION, APPELLEE. 

643 N.W.2d 396. 


Filed April 16, 2002. No. A-01-1122. 


1. Workers’ Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a judgment, order, or award of the Workers’ Compensation Court 
when (1) the compensation court acted without or in excess of its powers; (2) the judg- 
ment, order, or award was procured by fraud; (3) there is not sufficient competent evi- 
dence in the record to warrant the making of the order, judgment, or award; or (4) the 
findings of fact by the compensation court do not support the order or award. 

2. ___:___. The findings of fact made by the trial judge of the Workers’ Compensation 
Court will not be disturbed on appeal unless clearly wrong. 
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3. Judicial Notice. A judge may take judicial notice, whether requested or not, of adju- 
dicative facts. 

4. ___. A judicially noticed fact must be one not subject to reasonable dispute in that it 
is either (1) generally known within the territorial jurisdiction of the trial court or (2) 
capable of accurate and ready determination by resort to sources whose accuracy can- 
not reasonably be questioned. 

5. Evidence: Words and Phrases. A fact is adjudicative if the fact affects the determi- 
nation of a controverted issue. 

6. Judicial Notice: Judgments: Records. A court has the right to examine its own 
records and take judicial notice of its own proceedings and judgment in the same case 
or a related case. 

1. Trial: Judges: Witnesses, A judge presiding at a trial may not testify at that trial. 

8. Judicial Notice: Records: Appeal and Error. Papers requested to be noticed must 
be marked, identified, and made a part of the record. Testimony must be transcribed, 
properly certified, marked, and made a part of the record. The trial court’s ruling 
should state and describe what it is the court is judicially noticing. Otherwise, a mean- 
ingful review is impossible. 


Appeal from the Nebraska Workers’ Compensation Court. 
Reversed and remanded for a new trial. 


Phillip G. Wright, of Quinn & Wright, for appellant. 


John K. Green, of Pickens, Green & Gleason, L.L.P., for 
appellee. 


IRWIN, Chief Judge, and HANNON and INsBopy, Judges. 


HANNON, Judge. 

David Everson appeals from the dismissal of his petition for 
workers’ compensation benefits from Mark O’ Kane, doing busi- 
ness as Heartland Refrigeration, upon the basis that a claim due 
to an accident occurring on October 3, 1996, was barred by the 
2-year statute of limitations provided in Neb. Rev. Stat. § 48-137 
(Reissue 1998). Everson sought to toll the statute of limitations 
by pleading that O’Kane had failed to file a report of injury 
based upon Neb. Rev. Stat. § 48-144.04 (Reissue 1998), which 
provides that the statute of limitations does not begin to run until 
the employer files a report of injury. At trial, the parties stipu- 
lated that O’Kane had not filed the first report, but the judge 
found such a report (probably prepared and filed by court per- 
sonnel) in the file of a case which had been dismissed without 
prejudice, took judicial notice of the document without putting 
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it in the record, and dismissed the case while refusing to receive 
further evidence on the subject. The review panel affirmed. We 
conclude that by not placing a copy of the judicially noticed 
document in the bill of exceptions, the trial court made it impos- 
sible for the review panel or this court to review the trial court’s 
action and, thus, deprived Everson of due process of law. 
Accordingly, we reverse, and remand for a new trial. 


BACKGROUND 

The record shows that Everson was injured in an automobile 
accident on October 3, 1996, while in the course of his employ- 
ment with O’Kane. He filed a petition in the Workers’ 
Compensation Court on November 21, 1996. On February 12, 
1997, the case was dismissed without prejudice upon the joint 
motion of the parties. Apparently, this was done with a view to 
Everson’s proceeding against the driver of the other automobile 
in the accident. For whatever reason, Everson filed a new peti- 
tion on January 10, 2000. Eventually, the case came for trial on 
an amended petition alleging injuries as a result of the accident 
and alleging O’ Kane had not filed a first report of accident. The 
answer amounted to a general denial and an affirmative defense 
of the statute of limitations. 

On August 21, 2000, the action came on for hearing. The par- 
ties stipulated (1) that Everson was injured in an automobile 
accident on October 3, 1996, (2) that he recovered $22,500 from 
an uninsured motorist policy of Heartland Refrigeration due to 
that accident, and (3) that Heartland Refrigeration had not filed 
a first report of injury. After Everson testified and was cross- 
examined, but before he rested his case, the judge interrupted, 
stating that a first report of accident was filed on November 25, 
1996, and O’Kane’s counsel agreed to the date. The judge then 
inquired and counsel agreed that no payments had been made to 
Everson or to the medical providers for Everson by O’ Kane. 
Everson’s counsel stated that he had checked with the compen- 
sation court to see if there had in fact been a first injury report 
and that he was told that none had been filed, except “this 
dummy first injury report.” The judge informed counsel that he 
was taking judicial notice 

of a file that is in front of me at the present time that indi- 
cates that you filed a petition for workers’ compensation 
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benefits in the same case, 196-2606, back in November of 

’96. At the time there was not a first report on record and 

is the practice the workers’ compensation court prepared a 

first report and filed it concurrent with the petition or at 

least four days after the petition was filed back in 1996. 
The judge then stated the reasoning by which he concluded that 
the statute of limitations had run. 

Everson’s counsel offered exhibit 23, which consists of 
copies of correspondence and forms filed by Everson’s counsel 
with the Workers’ Compensation Court inquiring of the exis- 
tence of a first report in this case. Counsel then stated the court 
had sent him the “dummy report.” Counsel argued that that doc- 
ument was not the required report of injury. Counsel then asked 
leave of the court to “file” the “dummy report.” The judge then 
stated the record shows that the statute was not tolled by pay- 
ments and that exhibit 23 was received. Everson’s counsel asked 
leave to mark exhibit 24, the “dummy report.” The judge did not 
state he would not receive the exhibit, but indicated that they 
were wasting time and that he would dismiss the action on the 
basis of the statute of limitations. Everson’s counsel persisted in 
requesting that the “dummy report” be made a part of the record, 
and the judge stated the request was specifically denied. The 
action was dismissed. 


APPLICABLE STATUTES 

The significant part of Neb. Rev. Stat. § 48-144.01 (Reissue 
1998) provides as follows: “In every case of reportable injury 
occurring in the course of employment, the employer or insurance 
carrier shall file a report thereof with the Nebraska Workers’ 
Compensation Court.” (The statute goes on to provide what infor- 
mation shall be included when certain injuries are suffered.) 

Section 48-144.04 provides in significant part: 

Any employer . . . who fails, neglects, or refuses to file 
any report required of him or her by the Nebraska Workers’ 
Compensation Court shall be guilty of a Class II misde- 
meanor for each such failure . . . . In addition to the penalty, 
where an employer, risk management pool, or insurance 
carrier has been given notice, or the employer, risk man- 
agement pool, or the insurance carrier has knowledge, of 
any injury or death of an employee and fails, neglects, or 


78 11 NEBRASKA APPELLATE REPORTS 


refuses to file a report thereof, the limitations in section 
48-137 and for injuries occurring before December 1, 1997, 
the limitations in section 48-128 shall not begin to run 
against the claim of the injured employee or his or her 
dependents entitled to compensation or against the State of 
Nebraska . . . until such report shall have been furnished as 
required by the compensation court. 


ASSIGNMENTS OF ERROR 
Everson claims the trial court erred in (1) dismissing his peti- 
tion and finding that his action was barred by the statute of lim- 
itations and (2) failing to allow him leave to complete his case 
and offer evidence or exhibits during or after the hearing. 


STANDARD OF REVIEW 

[1,2] An appellate court may modify, reverse, or set aside a 
judgment, order, or award of the Workers’ Compensation Court 
when (1) the compensation court acted without or in excess of 
its powers; (2) the judgment, order, or award was procured by 
fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; 
or (4) the findings of fact by the compensation court do not sup- 
port the order or award. Guico v. Excel Corp., 260 Neb. 712, 619 
N.W.2d 470 (2000); Hoffart v. Fleming Cos., 10 Neb. App. 524, 
634 N.W.2d 37 (2001). The findings of fact made by the trial 
judge of the Workers’ Compensation Court will not be disturbed 
on appeal unless clearly wrong. /d. An appellate court is obli- 
gated in workers’ compensation cases to make its own determi- 
nation as to questions of law. Jd. 


ANALYSIS 

The record shows that the judge took judicial notice of a docu- 
ment in a file of that court without making that document a part 
of the bill of exceptions and that then, the trial court actually 
denied Everson’s counsel’s request to make it a part of the record. 
These actions require this case to be reversed for several reasons. 

[3-5] We realize that a judge may take judicial notice, 
whether requested or not, of adjudicative facts. Neb. Rev. Stat. 
§ 27-201(3) (Reissue 1995). Section 27-201(2) provides: “A 
judicially noticed fact must be one not subject to reasonable 
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dispute in that it is either (a) generally known within the territo- 
rial jurisdiction of the trial court or (b) capable of accurate and 
ready determination by resort to sources whose accuracy cannot 
reasonably be questioned.” When neither of the alternative tests 
prescribed in § 27-201(2) is satisfied, judicial notice of an adju- 
dicative fact is improper. Gottsch v. Bank of Stapleton, 235 Neb. 
816, 458 N.W.2d 443 (1990). A fact is adjudicative if the fact 
affects the determination of a controverted issue. /d. The issue 
of fact was whether O’Kane did or did not file a first report of 
injury as required by the compensation court. Since the parties 
stipulated that O’ Kane did not file a first report of injury, the 
fact which the trial court judicially noticed could not have 
affected the determination of the controversy and hence is not 
really an adjudicative fact. 

[6-8] A court has the right to examine its own records and 
take judicial notice of its own proceedings and judgment in the 
same case or a related case. Wolgamott v. Abramson, 5 Neb. 
App. 478, 560 N.W.2d 859 (1997). Judicial notice is not the 
same as extrajudicial or personal knowledge of a judge. Jn re 
Interest of C.K., L.K., and G.K., 240 Neb. 700, 484 N.W.2d 68 
(1992). A judge presiding at a trial may not testify at that trial. 
Neb. Rev. Stat. § 27-605 (Reissue 1995). 

“Papers requested to be noticed must be marked, identi- 
fied, and made a part of the record. Testimony must be 
transcribed, properly certified, marked and made a part of 
the record. Trial court’s ruling . . . should state and 
describe what it is the court is judicially noticing. 
Otherwise, a meaningful review is impossible.” 
In re Interest of C.K., L.K., and G.K., 240 Neb. at 709, 484 
N.W.2d at 73, quoting Jn re Interest of Adkins, 298 N.W.2d 273 
(lowa 1980). See, also, Jn re Interest of R.A., 226 Neb. 160, 410 
N.W.2d 110 (1987). 

The need for such a rule is made clear by this case. The exis- 
tence of the document in the file could, if marked and made a 
part of the record, undoubtedly be judicially noticed, but the 
existence of the document is only a part of the fact in issue. Did 
O’Kane or someone for him file the document? Did the docu- 
ment, which presumably contained some sort of heading indi- 
cating it was a first report, meet the requirements of such a 
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report? Part of the colloquy between the court and counsel indi- 
cates that it was the practice of the Workers’ Compensation 
Court to file such a document if the employer did not file it. The 
record does not establish that fact, but it must be clearly settled 
before an appellate court considers the effect of such a practice. 
We naturally wonder if the document, which Everson’s counsel 
called the “dummy report” was signed. Counsel’s position and 
argument clearly raises the question of whether the facts the 
judge judicially noticed on his own motion were really facts 
“not subject to reasonable dispute” as required by § 27-201(2) 
for judicial notice. 


CONCLUSION 

The record before us leaves many unanswered pertinent fact 
questions which, if answered, might lead to an interesting legal 
question. However, upon the record before us, there is nothing we 
can do but reverse the judgment of the review panel and remand 
the cause for a new trial with direction that upon retrial, the bill of 
exceptions shall contain all of the evidence upon which the trial 
court bases its decision, including that judicially noticed. 

REVERSED AND REMANDED FOR A NEW TRIAL. 
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1. Juvenile Courts: Parental Rights: Appeal and Error. In an appeal from a juvenile 
court order terminating parental rights, the appellate court tries factual questions de 
novo on the record; while appellate review is independent of the juvenile court’s find- 
ings, when the evidence is in conflict, the appellate court may give weight to the fact 
that the juvenile court observed the witnesses and accepted one version of the facts 
over another. 

2. Parental Rights: Evidence. An order terminating parental rights must be based on 
clear and convincing evidence. 
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Juvenile Courts: Parental Rights. A juvenile’s best interests are a primary consid- 
eration in determining whether parental rights should be terminated as authorized by 
the Nebraska Juvenile Code. 

Parental! Rights: Evidence: Proof. In order to terminate parental rights, the State 
must prove by clear and convincing evidence that one of the statutory grounds enu- 
merated in Neb. Rev. Stat. § 43-292 (Reissue 1998) exists and that termination is in 
the child’s best interests. 

____:____:____. The State must prove one of the grounds enumerated in Neb. Rev. 
Stat. § 43-292 (Reissue 1998) and that termination of parental rights is in the child’s 
best interests by clear and convincing evidence, that is, by the amount of evidence 
which produces in the trier of fact a firm belief or conviction about the existence of a 
fact to be proved. 

Parental Rights. Where a parent is unable or unwilling to rehabilitate himself or her- 
self within a reasonable time, the best interests of the child require termination of the 
parental rights. 

___.. A child in interest cannot and should not be suspended in foster care, nor made 
to await parental maturity. 

____. Neb. Rev. Stat. § 43-283.01 (Reissue 1998) is only incorporated into Neb. Rev. 
Stat. § 43-292(6) (Reissue 1998), not into the remaining subsections of § 43-292. 
Juvenile Courts: Parental Rights. The issue of reasonable efforts if required under 
Neb. Rev. Stat. § 43-283.01 (Reissue 1998) must be reviewed by the juvenile court in 
the following situations: (1) when removing from the home a juvenile adjudged to be 
under Neb. Rev. Stat. § 43-247(3) and (4) (Reissue 1998) pursuant to Neb. Rev. Stat. 
§ 43-284 (Reissue 1998); (2) when the court continues a juvenile’s out-of-home 
placement pending adjudication pursuant to Neb. Rev. Stat. § 43-254 (Reissue 1998); 
(3) when the court reviews a juvenile’s status and permanency planning pursuant to 
Neb. Rev. Stat. § 43-1315 (Reissue 1998); and (4) when termination of parental rights 
to a juvenile is sought by the State under Neb. Rev. Stat. § 43-292(6) (Reissue 1998). 


Appeal from the Separate Juvenile Court of Douglas County: 


ELIZABETH G. CRNKOVICH, Judge. Affirmed. 


Eileen Reilly Buzzello, of Holthaus Law Office, for appellant. 


James S. Jansen, Douglas County Attorney, and Kim B. 


Hawekotte for appellee. 


IrwIN, Chief Judge, and HANNON and INBopy, Judges. 


INBoby, Judge. 
INTRODUCTION 
Kathleen M. appeals from the April 19, 2001, order of the 


Douglas County Juvenile Court terminating her parental rights to 


Andrew M., Ashley M., Thomas M., Troy M. II, and Megan M. 


upon a finding that the children are within the meaning of Neb. 
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Rev. Stat. § 43-292(2), (6), and (7) (Reissue 1998). For the rea- 
sons recited herein, we affirm. 


STATEMENT OF FACTS 

Kathleen is the natural mother of Andrew, Ashley, Thomas, 
Troy, and Megan. The five minor children were removed from 
Kathleen’s home on July 22, 1999. The Douglas County Juvenile 
Court found that the five children were children within the mean- 
ing of Neb. Rev. Stat. § 43-247(3)(a) (Reissue 1998). Kathleen 
was ordered by the court during a review and permanency hear- 
ing to (1) complete a psychiatric evaluation, (2) attend individual 
counseling with a licensed mental health practitioner or therapist, 
(3) participate in a family preservation program, (4) consistently 
attend visits with her children, (5S) obtain and maintain stable 
housing, and (6) obtain and maintain a legal source of income. 
On December 15, 2000, the State filed a motion to terminate 
Kathleen’s parental rights to Andrew, Ashley, Thomas, Troy, and 
Megan. The State specifically alleged that pursuant to 
§ 43-292(2), termination was appropriate because Kathleen had 
substantially and continuously or intentionally neglected and 
refused to give her children necessary parental care; pursuant to 
§ 43-292(6), termination was appropriate because Kathleen 
failed to comply with a reasonable plan of reunification; and pur- 
suant to § 43-292(7), termination was appropriate because the 
five minor children had been continuously in out-of-home place- 
ments for over 15 of the past 22 months. 

The State’s petition for termination of Kathleen’s parental 
rights was heard on March 13 and 14, 2001. The State called Dr. 
Lisa Christensen, a Family Service licensed mental health practi- 
tioner who provided counseling for Troy; Tiffany Hohwieler, a 
Family Service mental health therapist who provided counseling 
for Andrew; Melissa Godfrey, a clinical therapist for Family 
Service who provided counseling for Ashley; Dr. Glenda Cottam, 
a licensed clinical psychologist who evaluated Kathleen; Erica 
Anderson, a licensed mental health practitioner who worked in 
the intensive family preservation department at Family Service; 
Marcia Pitlor, a therapist for Family Service who provided coun- 
seling for Thomas; Marti Amdt, a Department of Health and 
Human Services (DHHS) employee who completed the initial 
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assessment upon Kathleen’s family; Darin Nelson, a protection 
and safety worker for DHHS, Christy Strawder, a Child Protective 
Services worker with DHHS; Michael Myers, formerly a case- 
worker for Child Connect; Kathy Grosvenor, a case manager for 
Child Connect; and Janet Petersen, a case manager for Child 
Connect. Kathleen testified on her own behalf. 

Dr. Lisa Christensen testified that she was Troy’s primary 
therapist from September 1999 through February 2000. She tes- 
tified that Kathleen continued to blame Troy for the problems the 
family was having and for the condition the house was in which 
led to the children’s being removed from the home. According to 
Dr. Christensen, Troy personalizes Kathleen’s absence from ther- 
apy sessions, and when Kathleen was absent, Troy would “throw 
himself on the floor, he would cry and scream, tantruming, and it 
would be for sustained periods of time, up to 30 minutes, where 
he would just have severe behavioral problems.” She stated that 
Troy is, when “[o}ne-on-one . . . a delight now. He can say please 
and thank you and he can ask for help when he needs it.” 

Dr. Christensen testified that in her opinion, it is in Troy’s best 
interests that Kathleen’s parental rights be terminated because 

Troy has medical needs. . . . He has to have medication in 
order to manage. He is on a certain kind of medication 
where his serum levels have to be checked. And Kath[leen] 
has not been able to demonstrate that she can make 
appointments, she cannot follow through on recommenda- 
tions .... He needs to be with somebody who can get him 
to his medical appointments. 
Dr. Christensen also stated that Troy needs a structured, highly 
predictable environment where he can get one-on-one direc- 
tion and feedback in order to contain his behaviors and that 
Kathleen has not shown that she is capable of providing such 
an environment. 

Tiffany Hohwieler testified that she is a mental health thera- 
pist who worked with Andrew. According to Hohwieler, Andrew 
had been treated for depression and anxiety, was falling behind 
in school, and was having some behavioral disruptions in 
school. After Andrew was moved to his current foster place- 
ment, he was doing well academically and interacting well with 
other children; however, Hohwieler stated that there were still 
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emotional concerns regarding Andrew’s anxiety and depression 
regarding Kathleen’s failure to follow through on visits and par- 
ticipate in therapy. According to Hohwieler, Andrew is “at risk 
for internalizing the reason behind his mother’s poor choices as 
something that he failed to do. In many ways he lacks a good 
sense of himself and tends to associate all of his feelings and 
thoughts with his mother.” 

Hohwieler testified that after more than 1 year of therapy, 
she had not seen any improvement on the part of Kathleen, stat- 
ing that Kathleen still had poor physical and psychological 
boundaries with Andrew to such an extent that Kathleen’s 
behavior toward him was inappropriate. In Hohwieler’s opin- 
ion, it is in Andrew’s best interests that Kathleen’s parental 
rights be terminated. 

Melissa Godfrey testified that she is a clinical therapist who 
worked with Ashley. According to Godfrey, when Kathleen was 
present at family therapy sessions, little interaction between 
Kathleen and Ashley occurred. According to Godfrey, Ashley 
has become more assertive with her siblings and talks about her 
own needs instead of minimizing. Godfrey testified that Ashley 
likes her school and her foster home and feels like Kathleen has 
let her down. In Godfrey’s opinion, it is in Ashley’s best inter- 
ests that Kathleen’s parental rights be terminated. 

Marcia Pitlor testified that she was Thomas’ therapist. When 
Thomas first began seeing Pitlor, she stated that he seemed 
“kind of flat, unemotional, kind of withdrawn, having night- 
mares.” Pitlor testified that she has seen much improvement in 
Thomas since he first began therapy in that “[h]e seems to be 
more outgoing, more comfortable, asks questions, admits to his 
feelings, seems more comfortable expressing them, doesn’t 
have that same flatness to him.” Because Pitlor had not had any 
interaction with Kathleen, she had no opinion regarding wheth- 
er it was in Thomas’ best interests to terminate Kathleen’s 
parental rights. 

Erica Anderson testified that beginning in June 2000, she 
attempted to work with Kathleen’s family in the intensive fam- 
ily preservation program. Anderson testified that Kathleen was 
“discharged” from the program due to her failure to attend any 
of the scheduled therapy sessions. 


IN RE INTEREST OF ANDREW M. ET AL. 85 
Cite as 11 Neb. App. 80 


Christy Strawder testified that she was assigned as case man- 
ager for Kathleen’s family in January 2000. She testified that 
the five children have been in out-of-home placements since 
July 1999. Strawder testified that Kathleen had not completed a 
psychiatric evaluation by a licensed psychiatrist, nor did she 
attend individual counseling with a licensed mental health prac- 
titioner or therapist. She also testified that Kathleen had not 
been consistently involved in the children’s family therapy ses- 
sions and had only attended five sessions in over 14 months. 
Regarding the requirements of stable housing and a legal source 
of income, Strawder testified that Kathleen resides with her 
father and has not been employed since July 2000. Strawder 
further testified that Kathleen had not been consistent in visit- 
ing her children. In her opinion, it is in the children’s best inter- 
ests that Kathleen’s parental rights be terminated because 
Kathleen had not achieved any of the court-ordered goals, nor 
had Kathleen been consistent in visiting and providing for her 
children’s emotional or financial needs. 

On April 19, 2001, the juvenile court entered an order termi- 
nating Kathleen’s parental rights to Andrew, Ashley, Thomas, 
Troy, and Megan under § 43-292(2), (6), and (7). Kathleen has 
timely appealed to this court. 


ASSIGNMENT OF ERROR 
Kathleen’s assignments of error can be consolidated into the 
following assignment: The juvenile court erred in determining 
that the State proved by clear and convincing evidence that ter- 
mination of her parental rights was justified under § 43-292(2), 
(6), and (7). 


STANDARD OF REVIEW 

[1-3] In an appeal from a juvenile court order terminating 
parental rights, the appellate court tries factual questions de novo 
on the record; while appellate review is independent of the juve- 
nile court’s findings, when the evidence is in conflict, the appel- 
late court may give weight to the fact that the juvenile court 
observed the witnesses and accepted one version of the facts over 
another. In re Interest of Sunshine A. et al., 258 Neb. 148, 602 
N.W.2d 452 (1999); In re Interest of Azia B., 10 Neb. App. 124, 
626 N.W.2d 602 (2001). An order terminating parental rights 
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must be based on clear and convincing evidence. Id. A juvenile’s 
best interests are a primary consideration in determining whether 
parental rights should be terminated as authorized by the 
Nebraska Juvenile Code. /d. 


ANALYSIS 

On appeal, Kathleen contends that the juvenile court erred in 
determining that the State proved by clear and convincing evi- 
dence that termination of her parental rights was justified under 
§ 43-292(2), (6), and (7). 

[4,5] In order to terminate parental rights, the State must prove 
by clear and convincing evidence that one of the statutory grounds 
enumerated in § 43-292 exists and that termination is in the 
child’s best interests. Jn re Interest of Clifford M. et al., 261 Neb. 
862, 626 N.W.2d 549 (2001). The State must prove these ele- 
ments by clear and convincing evidence, that is, by the amount of 
evidence which produces in the trier of fact a firm belief or con- 
viction about the existence of a fact to be proved. Jn re Interest of 
Theodore W., 4 Neb. App. 428, 545 N.W.2d 119 (1996). 

We first address whether the termination was proper pursuant 
to § 43-292(7), which requires that the State prove that the juve- 
nile has been in an out-of-home placement for 15 or more months 
of the most recent 22 months and that termination is in the child’s 
best interests. 

The evidence adduced by the State establishes that all five of 
the children were removed from Kathleen’s home on July 22, 
1999, and have been continuously in out-of-home placements 
since that time until the motion to terminate Kathleen’s parental 
tights was filed on December 15, 2000. The amount of time these 
children have been in out-of-home placements clearly exceeds 15 
months out of the last 22 months. Thus, the State proved by clear 
and convincing evidence that Andrew, Ashley, Thomas, Troy, and 
Megan have been in out-of-home placements for more than 15 
months out of the last 22 months. , 

We proceed to consider whether terminating Kathleen’s 
parental rights to the children is in their best interests. Our review 
of the record establishes that Kathleen was ordered by the juve- 
nile court to complete a psychiatric evaluation, attend individual 
counseling with a licensed mental health practitioner or therapist, 
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participate in a family preservation program, consistently attend 
visits with her children, obtain and maintain stable housing, and 
obtain and maintain a legal source of income. The record further 
establishes that Kathleen failed to comply with every aspect of 
the juvenile court’s order. Additionally, each therapist, except 
Pitlor, who had no opinion, opined that it was in the children’s 
best interests that Kathleen’s parental rights be terminated. 

[6,7] Where a parent is unable or unwilling to rehabilitate 
himself or herself within a reasonable time, the best interests of 
the child require termination of the parental rights. In re Interest 
of Joshua M. et al., 251 Neb. 614, 558 N.W.2d 548 (1997). A 
child in interest cannot and should not be suspended in foster 
care or made to await parental maturity. Jn re Interest of Tabitha J., 
5 Neb. App. 609, 561 N.W.2d 252 (1997). 

We find that the State proved by clear and convincing evidence 
that it was in the children’s best interests that Kathleen’s parental 
rights be terminated. Therefore, based upon our de novo review of 
the record, we find clear and convincing evidence to warrant ter- 
mination of Kathleen’s parental rights under § 43-292(7). 

Having determined that the State has established by clear and 
convincing evidence that termination of Kathleen’s parental 
rights is appropriate pursuant to § 43-292(7), we do not consider 
issues relating to the sufficiency of the evidence concerning the 
other statutory provisions identified by the trial court as grounds 
for termination. In re Interest of DeWayne G. & Devon G., 263 
Neb. 43, 638 N.W.2d 510 (2002). See In re Interest of Lisa W. & 
Samantha W., 258 Neb. 914, 606 N.W.2d 804 (2000). 

[8] Furthermore, we note that because we do not consider 
whether termination of Kathleen’s parental rights was proper pur- 
suant to § 43-292(6), Neb. Rev. Stat. § 43-283.01 (Reissue 1998), 
which requires reasonable efforts to reunify families, is not appli- 
cable to the instant case. Section 43-283.01 is only incorporated 
into § 43-292(6), not into the remaining subsections of § 43-292. 
In re Interest of DeWayne G. & Devon G., supra. In considering 
when the issue of reasonable efforts under § 43-283.01 must be 
reviewed by a juvenile court, the Nebraska Supreme Court stated: 

When § 43-283.01 was adopted, the Legislature at the same 
time amended selected statutes in the juvenile code to indi- 
cate the specific stages within juvenile proceedings during 
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which the juvenile court must consider reasonable efforts to 
preserve and reunify families pursuant to § 43-283.01. 
263 Neb. at 53, 638 N.W.2d at 518. The court identified the fol- 
lowing statutes which were amended: Neb. Rev. Stat. §§ 43-284, 
43-254, and 43-1315 (Reissue 1998) and § 43-292(6). 

[9] The court then found that the issue of reasonable efforts if 
required under § 43-283.01 must be reviewed by the juvenile 
court in the following situations: (1) when removing from the 
home a juvenile adjudged to be under subsections (3) or (4) of 
§ 43-247 pursuant to § 43-284; (2) when the court continues a 
juvenile’s out-of-home placement pending adjudication pursuant 
to § 43-254; (3) when the court reviews a juvenile’s status and 
permanency planning pursuant to § 43-1315; and (4) when termi- 
nation of parental rights to a juvenile is sought by the State under 
§ 43-292(6). In re Interest of DeWayne G. & Devon G., supra. 

Since we have determined that termination was proper pur- 
suant to § 43-292(7) and that the State need only establish one 
of the statutory grounds enumerated in § 43-292, § 43-283.01 is 
not relevant to our determination in the instant case. 


CONCLUSION 
For the reasons discussed above, we find that there was clear 
and convincing evidence presented to warrant the termination of 
Kathleen’s parental rights to Andrew, Ashley, Thomas, Troy, and 
Megan. Therefore, the judgment of the juvenile court is affirmed. 
AFFIRMED. 


MICHAEL S. KEARNEY, APPELLANT, V. 
STACEY L. KEARNEY, APPELLEE. 
644 N.W.2d 171 


Filed April 30, 2002. No. A-01-862. 


1. Divorce: Property Division: Alimony: Attorney Fees: Appeal and Error. In 
actions for dissolution of marriage, an appellate court reviews the case de novo on the 
record to determine whether there has been an abuse of discretion by the trial judge. 
This standard of review applies to the trial court’s determinations regarding division 
of property, alimony, and attorney fees. 
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2. Judgments: Evidence: Appeal and Error. In a de novo review on the record, an 
appellate court reappraises the evidence as presented by the record and reaches its 
own independent conclusions with respect to the matters at issue. 

3. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrain from 
acting, but the selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters submitted for dispo- 
sition through a judicial system. 

4. Divorce: Mental Health. Neb. Rev. Stat. § 42-362 (Cum. Supp. 2000) empowers the 

court to order the payment of such support and maintenance to a mentally ill spouse 

as it may deem necessary and proper, giving due consideration to the property and 
income of the parties. 

___: ___.. Reasonableness is the ultimate criterion to be applied in testing whether 

support and maintenance is to be awarded a mentally ill spouse under the provisions 

of Neb. Rev. Stat. § 42-362 (Cum. Supp. 2000) and, if so, the amount and duration 
thereof. 

6. Divorce: Mental Health: Appeal and Error. The support and maintenance to be 
awarded under Neb. Rev. Stat. § 42-362 (Cum. Supp. 2000) is a matter initially 
entrusted to the discretion of the trial judge, which award, on appeal, is reviewed de 
novo on the record and affirmed in the absence of an abuse of that discretion. 

7. Divorce: Mental Health. Although support and maintenance to a mentally ill spouse 
in some respects parallels alimony, the two are not the same in all respects. The con- 
dition which triggers the support and maintenance to be paid under Neb. Rev. Stat. 
§ 42-362 (Cum. Supp. 2000) is the mental illness; thus, the payment of such support 
and maintenance should continue so long as, and only so long as, the mental illness 
continues or the mentally ill individual acquires another spouse. 

8. Child Support: Rules of the Supreme Court. The main principle underlying the 

Nebraska Child Support Guidelines is the equal duty of both parents to contribute to 

the support of their children in proportion to their respective net incomes. 

___: ___. A court may deviate from the Nebraska Child Support Guidelines 

whenever the application of the guidelines in an individual case would be unjust or 

inappropriate. 

10. Divorce: Attorney Fees: Appeal and Error. In a dissolution of marriage case, an 

award of attorney fees is discretionary, is reviewed de novo on the record, and will be 
affirmed in the absence of an abuse of discretion. 


Appeal from the District Court for Lancaster County: Ear- J. 
WittHoFrF, Judge. Affirmed and remanded with directions. 


Robert Wm. Chapin, Jr., for appellant. 


Steven J. Flodman and Stefanie S. Flodman, of Johnson, 
Flodman, Guenzel & Widger, for appellee. 


SIEVERS, CARLSON, and Moore, Judges. 
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Mook, Judge. 
INTRODUCTION 
Michael S. Kearney appeals from the decree of dissolution of 
marriage entered on June 29, 2001, by the district court for 
Lancaster County, which dissolved the marriage of Michael and 
Stacey L. Kearney. For the reasons stated below, we affirm. 


BACKGROUND 

The parties began living together in 1995; were married on 
November 15, 1997, in Lincoln, Nebraska; and separated on 
February 25, 2000. The parties have one minor child, Dyllen, 
born March 17, 1998. 

Michael filed a petition for dissolution of marriage on April 
3, 2000. In his petition, Michael sought custody of Dyllen and 
asked the court to award him child support, to make an equitable 
distribution of the parties’ property and debts, and to award him 
a reasonable amount in temporary and final attorney fees. Stacey 
filed a responsive pleading requesting custody, child support, 
spousal support, and attorney fees. 

Trial was held before the court on May 8, 2001, and the evi- 
dence indicated that Stacey suffers from a mental disease, diag- 
nosed as “Schizophrenia Affective Disorder—Depressed Type.” 
Stacey was suicidal and experienced severe depression at times 
during the parties’ marriage. She required hospitalization on 
several occasions over the 3 years prior to trial. Stacey’s mental 
health problems became more serious after the birth of Dyllen. 
Michael testified that he was aware that Stacey suffered from 
mental health problems when they were married. 

Stacey was not employed at the time of trial, although she had 
attempted to obtain some part-time employment against her doc- 
tor’s advice. Stacey was not employed during most of the par- 
ties’ marriage, nor did she attend school during that time. Stacey 
has been employed in the past at fast-food restaurants, conven- 
ience stores, and through various temporary service agencies, 
but she did not work at any of these jobs for any extensive 
period. When Stacey has worked, she has earned approximately 
$7 per hour. In the 4 or 5 years prior to trial, Stacey had not held 
a job for more than | or 2 weeks at a time. 
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At the time of trial, Stacey was receiving Supplemental 
Security Income (SSI of $530 per month from the Social 
Security Administration and was eligible for low-income housing. 
Stacey had also applied for Social Security disability benefits for 
herself and Dyllen. Stacey asked the court to award any such ben- 
efits for Dyllen to Michael as long as Michael had custody of: 
Dyllen in lieu of any child support payments. Stacey received a 
lump-sum payment in April 2001 from Social Security for back 
benefits, the majority of which she used to pay various bills. 
Stacey indicated that her receipt of SSI would entitle her to 
receive Medicaid benefits, which would pick up her medical 
expenses back to November of the previous year. Stacey pre- 
sented exhibits detailing her significant amount of indebtedness, 
as well as her monthly living expenses which totaled $1,627 per 
month and did not include any payments toward her indebtedness. 

As to her educational background, Stacey graduated from 
high school and completed one semester at the University of 
Nebraska at Kearney, where she was studying accounting, prior 
to moving to Lincoln with Michael. Stacey was enrolled at 
Southeast Community College at the time of trial to study busi- 
ness, taking two classes totaling 9 hours. 

The court appointed a guardian ad litem to represent Stacey’s 
interests due to her mental illness. Dr. J. Boman Bastani, Stacey’s 
psychiatrist, encouraged Stacey to discontinue holding a job to 
reduce her stress level. Bastani felt that if Stacey could become 
asymptomatic for a period of 6 months, he might consider plac- 
ing Stacey in vocational job training. Bastani was very cautious 
about Stacey’s present ability to work, based on her inability to 
do so in the past. In his opinion, Stacey’s prognosis was 
“[g]Juarded at best.” The guardian ad litem agreed with Bastani’s 
assessment that Stacey was unable to be employed at the time of 
trial. The guardian ad litem testified further that based on her 
investigation, she felt that Stacey was very limited in her ability 
to produce income, that Stacey should have support, and that 
Stacey did not have the ability to provide child support for 
Dyllen. At the time of the guardian ad litem’s written report, 
dated March 13, 2001, Stacey’s mental illness required her to be 
on as many as eight different medications at one time. 
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The parties borrowed money from Stacey’s parents through- 
out the marriage to pay expenses related to Dyllen’s birth, to 
purchase a pickup truck and a van, and to purchase furniture for 
the marital home. Stacey’s parents have continued to support her 
since the parties’ separation, helping pay the house payments, 
medical insurance, vehicle insurance, and attorney fees. 
Stacey’s mother indicated that they had paid divorce-related 
legal fees amounting to $2,200 up to the date of trial. 

Stacey testified that although she would love to have custody 
of Dyllen, she felt that his care at that time would be more than 
she could handle. Stacey testified further regarding difficulties 
encountered with arranging visitation transportation during the 
pendency of the parties’ divorce. Stacey testified that she cannot 
afford the extra expense of traveling to and from Omaha to see 
Dyllen for visitations and that when she has had to do so, she 
needed to borrow gas money from friends and family. Stacey 
also indicated that it is uncomfortable for her to have to pick up 
Dyllen from Michael’s roommate on occasions when Michael is 
not present. Stacey’s father expressed his concerns that although 
Stacey was capable of driving to and from Omaha to pick up and 
return Dyllen for visitations, her vehicle, which had over 
130,000 miles on it, was not really “road worthy.” Michael tes- 
tified that he has had some problems with transporting Dyllen to 
and from visits, that Stacey had asked him a few times to pro- 
vide transportation, and that he had been unwilling to do so. 

At the time of trial, Michael had lived in Omaha with a 
female friend for a little more than | year and had been 
employed by LaFredo Fresh Produce for approximately 8 
months as a delivery driver. Dyllen had resided with Michael in 
Omaha since approximately March 2000. Michael testified that 
he made approximately $30,000 per year in 1998 and 1999 and 
that Stacey did not work during that time period. Joint income 
tax forms admitted into evidence for 1998 and 1999 show 
income of $31,468 and $35,039 respectively. Michael recalled 
receiving gross pay of $34,549 in 1997. 

With regard to his income since the parties’ separation, 
Michael indicated that his gross wages for 2000 were $28,500, 
an amount due in part to his move to Omaha and change in 
employment. Michael testified further that when he moved to 
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Omaha, he took a $3 pay cut, which he had since “made up.” 
Michael testified that he made about $1,600 per month at the 
time of trial, that his take-home pay from his last paycheck was 
$851 for 2 weeks or 80 hours with 5 hours of overtime. A pay 
stub from Michael’s employment for the pay period from 
February 11 to 24, 2001, shows gross earnings of $1,197.39 for 
80 regular hours and 9.77 overtime hours. This pay stub also 
indicates that Michael’s year-to-date gross earnings through 
February 24, 2001, were $5,971.37. Michael testified that his 
hours vary depending on the number of deliveries he makes and 
the distance that he is required to drive and that he has worked 
overtime every month at his present job. Michael testified about 
the monthly living expenses he incurs for himself and Dyllen, 
which totaled approximately $1,500. 

Michael did not have health insurance at his current employ- 
ment, although it was available after a 3-month probation period. 
Michael claimed he could not afford the insurance, which would 
cost approximately $200 per month for himself and Dyllen. At 
the time Michael left his job at Lincoln Poultry, he had health 
insurance covering himself and Dyllen, but he did not continue 
Stacey’s coverage under that policy. Michael indicated further 
that COBRA coverage was available to Stacey, but he did not pay 
those premiums for her. 

The court entered an order on June 29, 2001, dissolving the 
parties’ marriage and granting the permanent custody of Dyllen 
to Michael pursuant to the parties’ oral stipulation at trial. The 
court found that it was in Dyllen’s best interests that Michael 
be awarded his custody and granted Stacey reasonable rights 
of visitation. 

The court found that Stacey should not be required to pay 
child support at that time because she was disabled and because 
of her sporadic past employment. In lieu of child support, the 
court ordered that any Social Security benefits available to 
Dyllen as a result of Stacey’s disability be paid to Michael. The 
court further noted that any payment of child support would 
reduce Stacey’s net income below the federal poverty level. The 
court attached a child support worksheet that showed Stacey’s 
monthly net income as $548 and Michael’s as $2,736.13, with 
monthly support figures of $127.65 and $637.35 attributed to 
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Stacey and Michael respectively. The worksheet also reflected 
that Stacey’s “Section R Adjusted Monthly Share” under the 
Nebraska Child Support Guidelines was $50. 

The court awarded each party all property then in their 
respective possession and specifically awarded Michael the 
1987 pickup and Stacey the 1992 van. The court found that the 
parties should be separately responsible for any bills or debts 
incurred by them and specifically found that Stacey was respon- 
sible for debts amounting to at least $24,940, which amount 
included the $9,000 balance owed on the loans from Stacey’s 
parents and various credit card and medical bills. 

The trial court found that the evidence established that Stacey 
was mentally ill and that it was appropriate to enter a support 
order as provided by Neb. Rev. Stat. § 42-362 (Cum. Supp. 
2000). The court set spousal support and maintenance for Stacey 
in the amount of $350 per month, which was to continue until 
Stacey sufficiently recovered from her mental illness, remarried, 
or died. The court also ordered Michael to pay $1,000 toward 
Stacey’s attorney fee. Michael subsequently perfected his appeal 
to this court. 


ASSIGNMENTS OF ERROR 

Michael asserts that the district court erred in (1) awarding 
spousal support to Stacey, (2) not awarding Michael at least the 
minimum level of daycare and child support for Dyllen, (3) not 
ordering Stacey to pay half of any medical expenses incurred by 
Dyllen that are not covered by health insurance, (4) requiring 
Michael to deliver and pick up Dyllen for visitations, and (5) 
awarding Stacey $1,000 in attorney fees. 


STANDARD OF REVIEW 

[1] In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge. Harris 
v. Harris, 261 Neb. 75, 621 N.W.2d 491 (2001). This standard of 
review applies to the trial court’s determinations regarding divi- 
sion of property, alimony, and attorney fees. Carter v. Carter, 
261 Neb. 881, 626 N.W.2d 576 (2001). 
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[2] In a de novo review on the record, an appellate court re- 
appraises the evidence as presented by the record and reaches its 
own independent conclusions with respect to the matters at 
issue. Harris v. Harris, supra. 

[3] A judicial abuse of discretion exists when a judge, within 
the effective limits of authorized judicial power, elects to act or 
refrain from acting, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substan- 
tial right or a just result in matters submitted for disposition 
through a judicial system. Riggs v. Riggs, 261 Neb. 344, 622 
N.W.2d 861 (2001). 


ANALYSIS 
Spousal Support. 

[4-6] Michael first asserts that the district court erred in award- 
ing spousal support to Stacey. The district court found that Stacey 
was mentally ill and ordered Michael to pay spousal support to 
Stacey pursuant to § 42-362 in the amount of $350 per month, 
continuing until Stacey has sufficiently recovered from her men- 
tal illness, marries, or dies. Section 42-362 provides as follows: 

When the pleadings or evidence in any action pursuant to 
sections 42-347 to 42-381 indicate that either spouse is men- 
tally ill, a guardian ad litem or an attorney, or both, shall be 
appointed to represent the interests of such spouse. Such 
guardian’s fee or attorney’s fee, or both, shall be taxed as 
costs when allowed by the court and shall be paid by the 
county if the parties are unable to do so. When a marriage is 
dissolved and the evidence indicates that either spouse is 
mentally ill, the court may, at the time of dissolving the mar- 
riage or at any time thereafter, make such order for the sup- 
port and maintenance of such mentally ill person as it may 
deem necessary and proper, having due regard to the prop- 
erty and income of the parties, and the court may require the 
party ordered to provide support and maintenance to file a 
bond or otherwise give security for such support. Such an 
order for support may be entered upon the application of the 
guardian or guardian ad litem or of any person, county, 
municipality, or institution charged with the support of such 
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mentally ill person. The order for support may, if necessary, 

be revised from time to time on like application. 
Reasonableness is the ultimate criterion to be applied in testing 
whether support and maintenance is to be awarded a mentally ill 
spouse under the provisions of § 42-362 and, if so, the amount 
and duration thereof. Black v. Black, 223 Neb. 203, 388 N.W.2d 
815 (1986). The support and maintenance to be awarded under 
§ 42-362 is a matter initially entrusted to the discretion of the trial 
judge, which award, on appeal, is reviewed de novo on the record 
and affirmed in the absence of an abuse of that discretion. Id. 

Michael questions whether spousal support is appropriate in 
the present circumstances where he has the custody of Dyllen 
and is receiving no child support from Stacey. Michael suggests 
that in these circumstances, ordering him to pay spousal support 
to Stacey will effectively take away money from the support of 
the minor child. Michael directs us to Neb. Rev. Stat. § 42-347(4) 
(Cum. Supp. 2000), which states: 

Spousal support, when used in the context of income with- 
holding or any provisions of law which might lead to 
income withholding, shall mean alimony or maintenance 
support for a spouse or former spouse when ordered as a 
part of an order, decree, or judgment which provides for 
child support and the child and spouse or former spouse 
are living in the same household. 

We are not persuaded by Michael’s argument. Section 
42-347(4) merely defines “spousal support” in the context of 
income withholding orders and distinguishes spousal support 
from child support. See, also, Kropf v. Kropf, 248 Neb. 614, 538 
N.W.2d 496 (1995) (holding that term “spousal support,” as 
defined by Legislature, means support paid to spouse within 
confines of order also providing for child support). We do not 
find the statute to stand for the proposition that spousal support 
should not be awarded to a party who is not also receiving child 
support. Such a result would be wholly inconsistent with the 
intent of § 42-362. 

[7] In reviewing the award of spousal support under § 42-362, 
we note that the only published appellate case in Nebraska on the 
subject is Black v. Black, supra. In Black, the husband appealed 
the monetary award to the wife, made pursuant to § 42-362 on 
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the basis that the wife was mentally ill. The wife was a 50-year- 
old registered nurse suffering from schizophrenia. The evidence 
presented at trial indicated that while the wife had worked in the 
past and was capable of living independently if she continued 
treatment, her condition was chronic and would require treatment 
for the remainder of her life. The wife held full-time employment 
for a few years, but also lost several jobs due to her condition, 
and she required hospitalization at various times throughout the 
marriage. The trial court determined that the wife was mentally 
ill as defined by § 42-362 and included a provision in its decree 
awarding the wife monthly “alimony” which was to terminate 
upon the death of either party or the remarriage of the wife. On 
appeal, the Nebraska Supreme Court noted: 
[A]lthough support and maintenance to a mentally ill 
spouse in some respects parallels alimony, the two are not 
the same in all respects. The condition which triggers the 
support and maintenance to be paid under § 42-362 is the 
mental illness; thus, the payment of such support and 
maintenance should continue so long as, and only so long 
as, the mental illness continues or [the mentally ill indi- 
vidual) acquires another [spouse]. 
Black v. Black, 223 Neb. 203, 208-09, 388 N.W.2d 815, 820 
(1986). 

The court found that the evidence established that the wife’s 
ability to support herself was limited by virtue of her mental ill- 
ness. The court further found that the husband had income above 
his needs in an amount exceeding the support and maintenance 
awarded to the wife, while the wife had needs above her income, 
which exceeded the amount of support and maintenance 
awarded. The court affirmed the trial court’s award of support 
and maintenance to the wife, but modified the decree to provide 
that the support and maintenance to the wife should continue 
only so long as the wife’s mental illness continued and she did 
not remarry. In the present case, the district court specifically 
found that Stacey was mentally ill and ordered Michael to pay 
spousal support to Stacey pursuant to § 42-362 in the amount of 
$350 per month, continuing until Stacey has sufficiently recov- 
ered from her mental illness, marries, or dies. We conclude that 
the award in the present case was in fact an award of “spousal 
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support” under § 42-362, and not an award of alimony as sug- 
gested by Michael. 

In the present case, as in Black v. Black, supra, Stacey’s abil- 
ity to produce income is clearly limited by her mental illness and 
her living expenses and indebtedness greatly exceed that limited 
ability. On the other hand, Michael’s net income as determined 
by the trial court exceeds his monthly expenses. Based on our 
review of the record in this case, we cannot say that the trial court 
abused its discretion in awarding Stacey support and mainte- 
nance pursuant to § 42-362. 


Child Support. 

[8,9] Michael next asserts that the district court erred in not 
awarding him at least the minimum level of daycare and child 
support for Dyllen and in not ordering Stacey to pay half of 
Dylien’s medical expenses not covered by health insurance. The 
main principle underlying the Nebraska Child Support Guidelines 
is the equal duty of both parents to contribute to the support of 
their children in proportion to their respective net incomes. State 
v. Porter, 259 Neb. 366, 610 N.W.2d 23 (2000). However, a court 
may deviate from the child support guidelines whenever the appli- 
cation of the guidelines in an individual case would be unjust or 
inappropriate. Nebraska Child Support Guidelines, paragraph C. 
Paragraph R of the guidelines provides as follows: 

Basic Subsistence Limitation. A parent’s support, child 
care, and health care obligation shall not reduce his or her 
net income below the minimum of $716 net monthly for 
one person, or the poverty guidelines updated annually in 
the Federal Register by the U.S. Department of Health and 
Human Services under authority of 42 U.S.C. § 9902(2), 
except minimum support may be ordered as defined in para- 
graph I above. 
(Emphasis supplied.) 

The trial court found Stacey’s monthly nontaxable income to be 
$548, which appears to be roughly what Stacey was receiving in 
SSI. Obviously, this income is already below the poverty level 
without any deductions for child support. Providing for minimum 
support is discretionary with the court, and we find that the court 
did not abuse its discretion in not ordering minimum support. In so 
finding, we note that the court did order that any benefits available 
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to Dyllen as a result of Stacey’s disability be paid to Michael in 
lieu of child support. 

With regard to Michael’s assertion that the district court erred 
in failing to order Stacey to pay at least a minimum level of day- 
care expenses and to pay half of any medical expenses incurred 
by Dyllen not covered by health insurance, we note that the 
child support guidelines provide as follows: 

N. Child-Care Expenses. Child-care expenses are not 
specifically computed into the guidelines amount and are to 
be considered independently of any amount computed by 
use of these guidelines. Child-care expenses for the child for 
whom the support is being set . . . shall be divided between 
the parents in proportion to their parental contribution 
(worksheet 1, line 6) and shall be added to the basic support 
obligation computed under these guidelines. . . . 

O. Health Care. Children’s health care needs are to be 
met by requiring either parent to provide health insurance 
as required by state law, and the court may apportion all 
nonreimbursed children’s health care costs between the 
parents according to the same formula used to determine 
each parent’s share of support. 

The above provisions of the guidelines are subject to paragraph 
R quoted above and the same rationale applies, namely, that 
requiring Stacey to pay for any daycare or medical expenses 
would further reduce her income which is already below the 
poverty level. Our review of the record leads us to conclude that 
Michael is better equipped at this time to provide for Dyllen’s 
health care and daycare needs. Stacey cannot afford to pay for her 
own medical care much less the daycare or unreimbursed medical 
costs for Dyllen. Stacey was not employed at the time of trial, and 
her doctor and guardian ad litem both recommended that Stacey 
not work. Accordingly, we find that the district court did not abuse 
its discretion in not ordering Stacey to be responsible for a portion 
of Dyllen’s daycare expenses and unreimbursed medical costs. 
Michael’s assignment of error is without merit. 


Visitation Transportation. 
Michael also asserts that the district court erred in requiring 
him to deliver and pick up Dyllen for visitations. Although both 
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parties indicate in their briefs on appeal that the court made such 
an order, our review of the record in this matter does not reveal 
any such order by the district court. At trial, Stacey submitted her 
proposed parenting time schedule, which included a paragraph 
stating that “[t]he custodial parent shall provide transportation to 
and from each visitation with the non-custodial parent.” The dis- 
trict court in its decree of dissolution set forth a schedule of 
“Respondent’s Parenting Time,’ which closely, although not 
exactly, follows that schedule which was proposed by Stacey at 
trial; however, the schedule adopted by the court in its decree does 
not include any provision regarding visitation transportation. We 
have not been able to find any such ruling by the court on the 
record in our review of the bill of exceptions and transcript. Since 
the issue of transportation was litigated, the omission of any pro- 
vision for it in the decree was plain error. We therefore remand the 
cause to the trial court for a determination of the visitation trans- 
portation on the record previously made below. 


Attorney Fees. 

[10] Finally, Michael asserts that the district court erred in 
awarding Stacey $1,000 in attorney fees. In a dissolution of mar- 
riage case, an award of attorney fees is discretionary, is reviewed 
de novo on the record, and will be affirmed in the absence of an 
abuse of discretion. Brunges v. Brunges, 260 Neb. 660, 619 
N.W.2d 456 (2000). The evidence indicated that Stacey’s par- 
ents paid Stacey’s legal fees amounting to $2,200 up to the date 
of trial. Given Stacey’s disability and the parties’ respective 
income earning abilities, we cannot conclude that the district 
court abused its discretion in requiring Michael to pay $1,000 
toward Stacey’s legal fees in this matter. 


CONCLUSION 

The trial court did not abuse its discretion in awarding Stacey 
support and maintenance pursuant to § 42-362. We also con- 
clude that the district court did not abuse its discretion in not 
ordering Stacey to pay child support and in ordering that any 
benefits available to Dyllen as a result of Stacey’s disability be 
paid to Michael in lieu of child support. Likewise, the district 
court did not abuse its discretion in not requiring Stacey to pay 
a portion of the daycare and unreimbursed medical expenses for 
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Dyllen or in requiring Michael to pay $1,000 toward Stacey’s 
legal fees in this matter. Finally, we remand the cause to the trial 
court for a determination of the visitation transportation on the 
record previously made below. 

AFFIRMED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. 
RAYMOND V. WAHRMAN, APPELLANT. 
644 N.W.2d 572 


Filed April 30, 2002. No. A-01-1405. 


1. Judgments: Records. Neb. Rev. Stat. §§ 25-1301(3) and 25-2729(3) (Cum. Supp. 
2000) provide that a judgment is entered by the clerk of the court by placing the file 
stamp and date upon a rendered judgment. 

2. Judgments: Records: Notice: Fees: Appeal and Error. A notice of appeal or 
docket fee filed or deposited after the announcement of the decision or final order but 
before the entry of the judgment or final order shall be treated as filed or deposited 
after the entry of the judgment or final order and on the day of entry. 

3. Motions for New Trial: Records. A motion for new trial filed after the trial court 
announces its decision but before judgment is effective if the record shows that the 
motion relates to the decision which had been announced by the trial court and the 
record shows that the judgment was subsequently entered in accordance with the deci- 
sion which was announced, 


Appeal from the District Court for Red Willow County, JoHN 
P. Murpny, Judge, on appeal thereto from the County Court for 
Red Willow County, CLoyp CLARK, Judge. Appeal dismissed, 
and cause remanded with directions. 


Leonard P. Vyhnalek for appellant. 
Raymond V. Wahrman, pro se. 


Don Stenberg, Attorney General, and J. Kirk Brown for 
appellee. 


IRWIN, Chief Judge, and HANNON and SIEVERS, Judges. 


HANNON, Judge. 
This case is another example of the great waste of judicial 
resources in this state which results from the failure of the clerks 
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of trial courts to enter judgments rendered in the various trial 
courts in accordance with Neb. Rev. Stat. §§ 25-1301(3) and 
25-2729(3) (Cum. Supp. 2000) by placing a file stamp and date 
upon such judgment or final order. We point out that under Neb. 
Rev. Stat. § 25-2214 (Reissue 1995), clerks perform their duties 
under the direction of the court. Inefficiencies such as in this 
case arise in large part due to the failure of the judges and 
lawyers participating in specific litigation to see that the judg- 
ments rendered by the court are in fact entered. 

This case was a criminal prosecution in the county court for 
Red Willow County. A trial was had on April 18, 2001, and a 
judgment of conviction and sentence was rendered by the judge 
on an unknown date, but probably April 18. A notice of appeal 
was filed on April 18, and the district court filing fee was paid 
on April 19. A withdrawal of notice of appeal was filed by the 
defendant’s attorney on April 30, and a motion for new trial was 
filed on the same date. By an order which was both rendered and 
entered on May 7, the county court denied the motion to with- 
draw the appeal and the motion for new trial on the basis that the 
county court had no jurisdiction because of the appeal to the dis- 
trict court. The matter came on for hearing in the district court, 
and briefs on file show there was serious contest on the legal 
point in that court. A decision was rendered by the district court 
and entered by the court clerk on November 14, 2001. 

[1] Sections 25-1301(3) and 25-2729(3) provide that a judg- 
ment is entered by the clerk of the court by placing the file 
stamp and date upon a rendered judgment. It follows that with- 
out the clerk’s doing so, the judgment has not been entered. In 
going through the normal routine of checking the files of this 
court, it was observed that the order finding the defendant guilty 
and sentencing him had never been entered by the clerk of the 
county court. An order to show cause was entered, and there- 
after, we were presented with an amended transcript of the 
county court via the district court which shows that the order of 
conviction and sentence was filed on February 15, 2002. The 
inner workings of statutory provisions and applicable case law 
justifies publication of this opinion. 

The judgment convicting and sentencing the defendant was 
not entered and therefore was not effective until February 15, 
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2002. Therefore, on November 14, 2001, when the district court 
affirmed the county court’s decision, the district court did not 
have jurisdiction, and that action is a nullity. See State v. Wilcox, 
9 Neb. App. 933, 623 N.W.2d 329 (2001). 
[2] Section 25-2729(5) provides: 
A notice of appeal or docket fee filed or deposited after the 
announcement of a decision or final order but before the 
entry of the judgment or final order shall be treated as filed 
or deposited after the entry of the judgment or final order 
and on the day of entry. 
At first blush, it would therefore appear that under that statute, the 
notice of appeal filed April 18, 2001, which clearly refers to the 
judgment which was rendered but not entered on that date, would 
be effective when the judgment was rendered on February 15, 
2002. However, on April 30, 2001, the defendant had filed a with- 
drawal of notice of appeal and on the same date filed a motion for 
new trial. The trial court originally denied these actions because it 
felt the district court had jurisdiction. This might have been true 
had the judgment of conviction and sentence been entered, but 
since it was not, the county court had jurisdiction. However, the 
motion for new trial was just as premature as the notice of appeal. 
[3] A motion for new trial filed after the trial court announces 
its decision but before judgment is effective if the record shows 
that the motion relates to the decision which had been 
announced by the trial court and the record shows that the judg- 
ment was subsequently entered in accordance with the decision 
which was announced. See, Reutzel v. Reutzel, 252 Neb. 354, 
562 N.W.2d 351 (1997); Pfeiffer v. Pfeiffer, 203 Neb. 137, 277 
N.W.2d 575 (1979). The record satisfies this requirement. While 
the order disposing of the motion for new trial did say that it was 
denied, the order also says it was denied for lack of jurisdiction, 
and therefore, there has been no ruling upon that motion for new 
trial. There is therefore a valid motion for new trial which is 
effective as of February 15, 2002. The notice of appeal had been 
withdrawn before it was effective, and therefore as the matter 
now stands, neither this court nor the district court has jurisdic- 
tion of the case and that motion for new trial is still pending in 
the county court. This court does not consider what, if any, 
issues might be viable under that motion. 
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Because the district court did not have jurisdiction, this court 
does not have jurisdiction, and we dismiss the appeal. We never- 
theless have jurisdiction to require the district court to vacate its 
order and to dismiss the appeal from county court, which we do. 

APPEAL DISMISSED, AND CAUSE 
REMANDED WITH DIRECTIONS. 


IN RE INTEREST OF BRETTANY M. ET AL., 
CHILDREN UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. 

BRETT W., APPELLANT. 
644 N.W.2d 574 


Filed May 7, 2002. No. A-01-880. 


1. Parental Rights: Evidence: Proof. In order to terminate parental rights, the State 
must prove by clear and convincing evidence that one of the statutory grounds enu- 
merated in Neb. Rev. Stat. § 43-292 (Reissue 1998) exists and that termination is in 
the best interests of the children involved. 

2. Parental Rights: Appeal and Error. In an appeal from an order terminating parental 
rights, an appellate court tries factual questions de novo on the record. 

3. Juvenile Courts: Judgments: Appeal and Error. Appellate review is independent 
of the juvenile court’s findings; however, when the evidence is in conflict, an appel- 
late court may give weight to the fact that the juvenile court observed the witnesses 
and accepted one version of the facts over another. 

4. Parental Rights: Rules of Evidence. The Nebraska rules of evidence do not apply in 
dispositional hearings arising under the Nebraska Juvenile Code, including hearings 
on applications to terminate parental rights. 

5. Parental Rights: Rules of Evidence: Due Process. The requirements of due process 
contro! in determining the type of evidence which may be used by the State in an 
attempt to prove that parental rights should be terminated. The question becomes 
whether the evidence is relevant based upon the broad concems of juvenile proceed- 
ings, with the Nebraska Evidence Rules serving as a guidepost. 

6. Parental Rights. When a parent whose parental rights are at issue has been incarcer- 
ated, courts consider the nature of the crime committed, as well as the person against 
whom the criminal act was perpetrated. 

7. Parental Rights: Trial: Expert Witnesses: Rules of Evidence. Whether a witness 
is qualified to testify as an expert under the Nebraska Evidence Rules, which serve as 
a guidepost in termination of parental rights cases, is a preliminary question of admis- 
sibility for a trial court under Neb. Evid. R. 104(1), Neb. Rev. Stat. § 27-104(1) 
(Reissue 1995). 

8. Evidence: Appeal and Error. Because appellate review is de novo, the remedy for 
improperly considered evidence is for the appellate court to not consider improper 
evidence in reviewing the record. 
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9. Parental Rights. Parental incarceration may not be utilized as the sole ground for ter- 
mination of parental rights. 

10. ___. A parent’s incarceration may be considered along with other factors in deter- 
mining whether parental rights should be terminated. 

11. Parental Rights: Evidence. Incarceration of a parent is not supposed to insulate an 
inmate from termination of his or her parental rights if the record contains the clear 
and convincing evidence that would support the termination of the rights of any 
other parent. 

12. Parental Rights. It is proper to consider a parent’s inability to perform his or her 
parental obligations because of imprisonment, the nature of the crime committed, as 
well as the person against whom the crime was perpetrated. 

13, ____. Although termination of parental rights cannot be based solely on the fact that 
a parent has been incarcerated, courts may consider the attendant circumstances 
which are occasioned by incarceration, and when the aggregate of these circum- 
stances indicates clearly and convincingly that the children’s best interests dictate ter- 
mination of parental rights, such is proper. 

14. ____. Generally, it is in a child’s best interests that a final disposition of termination 
of parental rights be made without delay. 


Appeal from the Separate Juvenile Court of Douglas County: 
ELIZABETH G. CRNKOVICH, Judge. Affirmed. 


Scott A. Calkins, of Byam & Hoarty, for appellant. 


James S. Jansen, Douglas County Attorney, and Kim B. 
Hawekotte for appellee. 


IRwIN, Chief Judge, and HANNON and INBopy, Judges. 


Irwin, Chief Judge. 
I. INTRODUCTION 

Brett W. appeals from an order of the separate juvenile court 
of Douglas County, Nebraska, terminating his parental rights to 
Brettany M. and Cinnamon M. On appeal, Brett challenges the 
court’s rulings concerning the admission of certain evidence and 
the court’s finding that the State had proven by clear and con- 
vincing evidence that termination of his parental rights was in 
the best interests of Brettany and Cinnamon. Brett argues that 
the determination to terminate his parental rights was based on 
his incarceration. On our de novo review, we affirm the termi- 
nation of Brett’s parental rights. 


II. BACKGROUND 
These proceedings involve the termination of Brett’s parental 
rights to Brettany and Cinnamon. Although another child, Darius 
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M., was also named in the caption of the case, the issues on 
appeal are limited to Brettany and Cinnamon. Accordingly, we 
limit the factual background to a discussion of the facts as they 
relate to those two children. 

Brettany was born August 26, 1996. Brettany suffered medical 
complications at birth and experienced a condition known as gas- 
troschisis, a condition in which she was born with her intestines 
outside her body. As a result of this condition, Brettany spent the 
first few months of her life in the hospital and underwent several 
surgeries before she was discharged and allowed to leave the hos- 
pital. Brett testified that he spent as much time as he could, when 
not working, at the hospital with Brettany during this time and 
was in the surgery room with Brettany during her surgeries. To 
be able to care for Brettany’s condition when she was allowed to 
leave the hospital, Brett underwent training and received a state 
license to act as a certified nursing assistant. 

The evidence presented at trial indicated that after Brettany 
left the hospital, Brett was the primary caregiver taking care of 
her special needs. Specifically, Brett maintained a feeding tube 
necessary for feeding Brettany, was initially a stay-at-home par- 
ent for Brettany, and ultimately assisted daycare providers with 
Brettany’s special needs. 

Brettany’s biological mother, Jennifer M., had a poor rela- 
tionship with Brett. The parties separated numerous times, dur- 
ing which Brett cared for Brettany. Ultimately, Brett underwent 
court proceedings to establish paternity of Brettany and to be 
awarded legal custody of Brettany. In those court proceedings, 
Brett was found to be Brettany’s father and was awarded cus- 
tody of Brettany. 

Cinnamon was born 15 months after Brettany, on November 
30, 1997. Brett testified that after Cinnamon’s birth, he was the 
primary caregiver to both Brettany and Cinnamon. When 
Cinnamon was approximately 6 months old, Jennifer took 
Cinnamon and left town for approximately 1 month without 
notifying Brett of their whereabouts. After this incident, Brett 
underwent court proceedings to establish paternity of Cinnamon 
and to be awarded legal custody of Cinnamon. In those court 
proceedings, Brett was found to be Cinnamon’s father and was 
awarded custody of Cinnamon. 
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The record is undisputed that Brett was the primary caregiver 
for both Brettany and Cinnamon. Brett called several witnesses 
to testify to this fact and testified in this regard on his own behalf. 

The record indicates that Brett and Jennifer were unable to 
live together and get along. There was apparently some alterca- 
tion in July 1998, although the details of this altercation are not 
evident on the record. Following the July altercation, Brett 
underwent court proceedings and obtained a domestic violence 
protection order on behalf of himself and Brettany and 
Cinnamon, which was granted on September 1. In addition, 
although there is no evidence in the record to indicate that either 
child ever witnessed or experienced any domestic violence, the 
relationship between Brett and Jennifer turned violent on at least 
one occasion. 

On November 1, 1998, there was an altercation between Brett 
and Jennifer. During this altercation, Brett assaulted Jennifer 
and caused serious bodily injury. Specifically, Brett pled no con- 
test to a charge of first degree assault, and the factual basis for 
the plea indicated that Brett was observed to have “stomped” on 
Jennifer’s head. As a result, Jennifer spent approximately 1 
month in the hospital and was then released to a nursing home 
where she remained largely uncommunicative and unable to 
care for herself. The record indicates that Jennifer remained in 
this condition at least as of June 1999, although there was no 
evidence presented at trial to indicate her progress. 

As a result of Brett’s no contest plea, he was sentenced to a 
term of imprisonment of 19 to 20 years on June 18, 1999. 
According to the record, Brett is eligible for parole on May 11, 
2008, and has a tentative release date of November 11, 2008. By 
the year 2008, Brettany will be approximately 11 years old and 
Cinnamon will be approximately 10 years old, and both will 
have spent more than 9 years away from Brett’s care. 

On November 17, 1998, an amended petition was filed alleg- 
ing that Brettany and Cinnamon were within the jurisdiction of 
the juvenile court through the fault or habits of Brett. A second 
amended petition was filed on December 4, 1998, which added 
Darius to the pleadings. On March 4, 1999, the juvenile court 
entered an order finding that the children were within the juris- 
diction of the court through the fault or habits of Brett. 
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On April 19, 1999, a disposition order was entered by the juve- 
nile court. The court indicated that the permanency objective was 
reunification and ordered Brett to comply with a case plan devel- 
oped by the Nebraska Department of Health and Human Services 
(Department). Various orders were entered after review hearings 
in October and November 1999 and January and April 2000. 

On July 20, 2000, the State filed a motion for termination of 
Brett’s parental rights. The State alleged that termination was 
appropriate pursuant to Neb. Rev. Stat. § 43-292(2) and (7) 
(Reissue 1998). The court entered an order terminating Brett’s 
parental rights on July 18, 2001. The court found that termina- 
tion was appropriate under both § 43-292(2) and (7) and that ter- 
mination was in the best interests of Brettany and Cinnamon. 
This timely appeal followed. 


III. ASSIGNMENTS OF ERROR 

On appeal, Brett has assigned five errors, which we consoli- 
date for discussion to two. First, Brett asserts that the court erred 
in various evidentiary rulings. Second, Brett asserts that the 
court erred in finding clear and convincing evidence that termi- 
nation of his parental rights is in the best interests of Brettany 
and Cinnamon; Brett argues primarily that there was not clear 
and convincing evidence because the State’s evidence focused 
on his incarceration. 


IV. ANALYSIS 


1. ELEMENTS OF PROOF 

[1] In order to terminate parental rights, the State must prove 
by clear and convincing evidence that one of the statutory 
grounds enumerated in § 43-292 exists and that termination is in 
the best interests of the children involved. Jn re Interest of 
Clifford M. et al., 261 Neb. 862, 626 N.W.2d 549 (2001). Here, 
the State alleged and the court determined that the statutory 
grounds set forth in § 43-292(2) and (7) were established. On 
appeal, Brett has not challenged the juvenile court’s finding that 
there was a statutory basis for termination, but has challenged 
the court’s finding that termination was in the best interests of 
Brettany and Cinnamon. 
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2. STANDARD OF REVIEW 

[2,3] In an appeal from an order terminating parental rights, 
an appellate court tries factual questions de novo on the record. 
In re Interest of Clifford M. et al., supra. Appellate review is 
independent of the juvenile court’s findings; however, when the 
evidence is in conflict, an appellate court may give weight to the 
fact that the juvenile court observed the witnesses and accepted 
one version of the facts over another. Jd. 

In order to terminate parental rights, the State must prove by 
clear and convincing evidence that one of the statutory grounds 
enumerated in § 43-292 exists and that termination is in the 
child’s best interests. In re Interest of Clifford M. et al., supra. 
“Clear and convincing evidence” means and is that amount of 
evidence which produces in the trier of fact a firm belief or con- 
viction about the existence of a fact to be proven. In re Interest 
of Lisa W. & Samantha W.,, 258 Neb. 914, 606 N.W.2d 804 
(2000); In re Interest of Michael B. et al., 258 Neb. 545, 604 
N.W.2d 405 (2000); In re Interest of Joshua M. et al., 251 Neb. 
614, 558 N.W.2d 548 (1997). Further, clear and convincing evi- 
dence is more than a preponderance of evidence, but less than 
proof beyond a reasonable doubt. In re Interest of Headrick, 3 
Neb. App. 807, 532 N.W.2d 643 (1995). 


3. EVIDENTIARY RULINGS 
Brett first challenges the court’s ruling on various evidentiary 
objections. Brett alleges that the court erred in receiving various 
evidence offered by the State and in not receiving various evi- 
dence offered by Brett. 


(a) Criminal Sentencing Hearing 

First, Brett challenges the court’s ruling that exhibit 59 was 
admissible. Exhibit 59 is a transcription of Brett’s plea and sen- 
tencing in the criminal action concerning the first degree assault 
of Jennifer. When exhibit 59 was offered by the State, Brett 
specifically indicated “[n]o objection on foundation. We’d 
object on relevance.” On appeal, Brett argues that the evidence 
“has absolutely no probative value in this case.” Brief for appel- 
lant at 33. We disagree. 
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[4,5] As Brett recognizes on appeal, the Nebraska rules of evi- 
dence do not apply in dispositional hearings arising under the 
Nebraska Juvenile Code, including hearings on applications to 
terminate parental rights. Jn re Interest of Natasha H. & Sierra 
H., 258 Neb. 131, 602 N.W.2d 439 (1999); In re Interest of 
Kassara M., 258 Neb. 90, 601 N.W.2d 917 (1999); In re Interest 
of Andrew M., Jr. & Marceleno M., 9 Neb. App. 947, 622 N.W.2d 
697 (2001); In re Interest of Theodore W., 4 Neb. App. 428, 545 
N.W.2d 119 (1996). The requirements of due process control in 
determining the type of evidence which may be used by the State 
in an attempt to prove that parental rights should be terminated. 
Id. In a termination proceeding, the State must provide the 
parents with fundamentally fair procedures. In re Interest of 
Theodore W,, supra. 

“<«“TT1t is obvious that fundamental due process is difficult 
to define. With reference to the evidence that is to be con- 
sidered in a parental rights termination case, it is further 
obvious that in determining whether or not fundamental 
due process has been afforded to all persons interested in 
the proceedings, the Nebraska Rules of Evidence provide 
a guidepost in that determination.”’” 
(Emphasis supplied.) 4 Neb. App. at 436, 545 N.W.2d at 126 
(quoting Jn re Interest of J.H., 242 Neb. 906, 497 N.W.2d 346 
(1993), quoting Jn re Interest of C.W. et al., 239 Neb. 817, 479 
N.W.2d 105 (1992)). The question becomes whether the evi- 
dence is relevant based upon the broad concerns of juvenile pro- 
ceedings, with the evidence rules serving as a guidepost. See Jn 
re Interest of Theodore W., supra. 

Under Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401 (Reissue 
1995), evidence is relevant if it has any tendency to make the 
existence of any fact of consequence more or less probable than 
it would be without the evidence. Jn re Interest of Andrew M., Jr. 
& Marceleno M., supra; In re Interest of Theodore W., supra. 
There are two components of relevant evidence: materiality and 
probative value. Jn re Interest of Andrew M., Jr. & Marceleno 
M., supra. Materiality is defined as the relation between the 
propositions for which the evidence is being offered and the 
issues in the case. Jd. To be probative, the evidence must tend to 
establish what it is that is being offered to prove. /d. 
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In the present case, the primary issue presented to the court 
was whether termination of Brett’s parental rights was in the best 
interests of Brettany and Cinnamon. Thus, the issue on appeal is 
whether Brett was denied fundamental fairness when the court 
considered the transcription of his plea and sentencing on crimi- 
nal charges for first degree assault of Jennifer. We conclude that 
this evidence was probative on the issue of Brettany and 
Cinnamon’s best interests. 

Exhibit 59 includes the factual basis for Brett’s no contest plea 
to the charge of first degree assault. The factual basis presented by 
the State and accepted by the district court was as follows: 

Your Honor, the victim in this case, Jennifer... , and 
[Brett] had a prior relationship. They also had children 
together. And on November Ist, 1998, in the area of 2014 
North 16th Street, officers were called, as well as an ambu- 
lance, because there were several witnesses to observe 
[Brett] stomp the head of Jennifer . . . into the ground. 

One of those was a Mr. Williams, who was driving a 
church van, taking people home from a church function that 
day. He observed [Brett] doing this, ran up to him and yelled 
for him to stop. [Brett] said go on, get out of here. Mr. 
Williams then ran to make sure that 911 was called. But he 
also observed [Brett] continue to stomp on [Jennifer]’s head. 
[Jennifer] was taken to the hospital in very critical condi- 
tion. She had multiple contusions and hematomas. The most 
significant of which was diffuse brain swelling. 

She did eventually leave the hospital, but she is currently 
[as of April 2, 1999] living in a nursing home. She’s not 
able to go to physical therapy because she doesn’t respond 
completely to stimuli. She has to communicate solely by 
blinking, and sometimes she can’t even do that. So I think 
that covers it so far as the serious bodily injury. And this 
assault did occur in Omaha, Douglas County, Nebraska. 

Exhibit 59 also contains a transcription of Brett’s sentencing 
for the above crime. During Brett’s sentencing, Jennifer’s sister 
testified and provided evidence of Jennifer’s condition as of June 
18, 1999. She testified that Jennifer was in “the hospital emer- 
gency and ICU for a month” and then was transferred to a nurs- 
ing home where she remained. She further indicated that Jennifer 
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was unable to speak, was unable to move, had “a trache” in her 
throat, and had a feeding tube in her stomach. This testimony 
indicated Jennifer’s progress more than 6 months after Brett 
assaulted her. 

[6] As noted, Brett’s only objection to this evidence at trial was 
that it was not relevant. We conclude that the circumstances which 
led Brett to be sentenced to a prison term of nearly 20 years and 
which led to Jennifer’s being physically incapable of parenting 
Brettany and Cinnamon, as well as the evidence concerning the 
extent of her progress in the 6 months of institutional care she 
received after the assault, are highly probative on the issue of 
whether Brettany and Cinnamon’s best interests would be served 
by terminating Brett’s parental rights. Indeed, the appellate courts 
of this state have specifically held that when a parent whose 
parental rights are at issue has been incarcerated, we do consider 
the nature of the crime committed, as well as the person against 
whom the criminal act was perpetrated. See, In re Interest of 
Ditter, 212 Neb. 279, 322 N.W.2d 642 (1982); In re Interest of 
Azia B., 10 Neb. App. 124, 626 N.W.2d 602 (2001); In re Interest 
of Theodore W., 4 Neb. App. 428, 545 N.W.2d 119 (1996). See, 
also, In re Interest of B.A.G., 235 Neb. 730, 457 N.W.2d 292 
(1990); In re Interest of M.L.B., 221 Neb. 396, 377 N.W.2d 521 
(1985). As such, this assigned error is without merit. 


(b) Testimony Concerning Bonding 

Brett also challenges the court’s admission of testimony from 
Miriam Dyson, one of the Department’s caseworkers for 
Brettany and Cinnamon, concerning bonding between the chil- 
dren and Brett. Specifically, Dyson testified that she had con- 
cerns about bonding between Brettany and Cinnamon and Brett 
because of the lack of physical contact between Brett and the 
children while he is imprisoned. Dyson testified that “I believe 
if there is going to be significant bonding, there needs to be 
physical contact.” Brett objected to this testimony on the basis 
of a lack of foundation. 

On appeal, Brett argues that there was no foundation pre- 
sented to establish Dyson’s ability to testify concerning bonding. 
Brett asserts that Dyson’s curriculum vitae fails to reference any 
particular expertise in the area of child and family development 
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and that no other evidence was presented concerning her exper- 
tise, training, or education relating to the issue of bonding. 

Dyson testified that she had been employed by the Department 
for 17 years, spending the last 7 years working as a Child 
Protective Services worker. Dyson’s curriculum vitae indicates 
that in addition to her years of experience working with children 
in the juvenile system and promoting reunification between chil- 
dren and parents, she has further relevant training, including in 
“Educational Psychology,” “ ‘Connecting’ — Family System/ 
Relationship Training,’ “Human Growth & Development,” 
“Family Systems,” “Child & Adolescent Depression,” 
“Psychiatric Assessment of Children,” and a bachelor of arts 
degree with majors in sociology and psychology. 

[7] Whether a witness is qualified to testify as an expert under 
the Nebraska Evidence Rules, which as noted above serve as a 
guidepost in termination of parental rights cases, is a prelimi- 
nary question of admissibility for a trial court under Neb. Evid. 
R. 104(1), Neb. Rev. Stat. § 27-104(1) (Reissue 1995). See In re 
Interest of C.W. et al., 239 Neb. 817, 479 N.W.2d 105 (1992). 
Such a determination will be upheld on appeal unless the trial 
court’s finding is clearly erroneous. Jn re Interest of C.W. et al., 
supra. Based on the evidence noted above concerning Dyson’s 
qualifications concerning children, families, and relationships, 
we do not find the court’s determination that her opinion con- 
cerning bonding was admissible to be clearly erroneous. 


(c) Exclusion of Brett’s Exhibits 

Brett next asserts that the juvenile court erred in excluding 
several exhibits offered by Brett. Specifically, Brett offered: 
exhibit 65, court proceedings concerning Brett’s legal proceed- 
ings to establish paternity and obtain custody of Cinnamon; 
exhibit 66, the Nebraska State Penitentiary policy on visitation; 
exhibit 70, court proceedings concerning Brett’s legal proceed- 
ings to establish paternity and obtain custody of Brettany; and 
exhibit 71, court proceedings concerning Brett’s successful legal 
proceedings to obtain a domestic abuse protection order against 
Jennifer. Each of these exhibits was excluded when the court 
sustained relevancy objections made by the State. 

As noted above, although the strict evidence rules do not 
apply in termination of parental rights proceedings, the evidence 
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rules do serve as a guidepost in our assessment of whether fun- 
damental fairness was afforded Brett. Our de novo review of the 
record indicates that each of these exhibits offered by Brett is 
relevant to whether the best interests of the children would be 
furthered by terminating Brett’s parental rights. The exhibits 
either present evidence of Brett’s relationship with the children 
and the lengths to which he was willing to go to parent them 
prior to his incarceration, or present evidence relevant to the 
assault that led to Brett’s incarceration, or present evidence rel- 
evant to Brett’s ability to provide parental guidance and nurtur- 
ing while incarcerated. As such, we conclude that the juvenile 
court erred in not considering this evidence, and we will con- 
sider it in conducting our de novo review of the record. Accord, 
In re Interest of Natasha H. & Sierra H., 258 Neb. 131, 602 
N.W.2d 439 (1999); In re Interest of Kassara M., 258 Neb. 90, 
601 N.W.2d 917 (1999) (improper evidence ruling does not, in 
and of itself, constitute reversible error in de novo review). 


(d) Evidence From Prior Proceedings 

Finally, Brett asserts that the court erred in considering “evi- 

dence from prior proceedings.” Specifically, Brett challenges 

the following comments made by the judge at the conclusion of 

the case: 

Well, this one needs much thought, and I have to review 

all of these exhibits, but I’ve never seen such an overt and 

egregious act be so stepped around in a case before. Even 

the pleadings in this case talk about “‘assaultive behavior 

towards Jennifer . . .” and “the incident,” and what this 

Court knows is that this was an egregious thing that hap- 

pened to these children. And I have laid eyes on the 

mother of these children, and she is clearly disabled. I’ve 

heard testimony on that. And I recall statements over the 

years that I have heard, that the most important thing a 

man can do for his children is if he can’t love their 

mother, he certainly should not harm their mother on 
behalf of his children. 

But these facts existed two years ago when this case was 

filed, and [Brett] was a part of these proceedings, and these 

egregious events all were in place then. And I must say, 
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I’m truly troubled by the timing of this process, and I’m 
troubled particularly in the face of what happened to the 
mother of these children by the father of these children, 
and that’s not an issue. Everybody agrees to it, but nobody 
can really call it what it is. 

Man, I don’t know. There’s that — I don’t know. If the 
time were to do this, it might have passed, but I am — And 
I just have to make those comments, while at the same time 
I tell [Brett] and the State that I am going to sit and review 
all of this information and make my best judgment on 
behalf of justice and the best interests of these children. 

Brett asserts that the court, in making the above comments 
“in addition to demonstrating a decided bias against [Brett], 
asserted that it has actual private knowledge concerning this 
case derived from its prior contact with the case, and that it is 
factoring that prior knowledge into its ultimate decision in this 
case. This is clearly impermissible.” Brief for appellant at 36. 
Specifically, Brett asserts that the court’s personal prior knowl- 
edge concerning Jennifer or this case did not provide a proper 
basis for the court to take judicial notice of the nature of the 
assault or Jennifer’s condition. 

[8] We need not rule specifically on whether the juvenile 
court actually “considered” improper evidence based on the 
statements made at the conclusion of the hearing. We certainly 
cannot ignore that the use of such phrases as “I have laid eyes 
on the mother of these children, and she is clearly disabled” sug- 
gests that the court was improperly considering some prior per- 
sonal knowledge because the record does not indicate that 
Jennifer was present during any portion of the hearing on Brett’s 
parental rights. Additionally, the only detailed evidence con- 
cerning the nature of Brett’s assault of Jennifer was contained in 
exhibit 59, which does not appear to have been reviewed by the 
court prior to the above comments being made. Nonetheless, 
because our review is de novo, the remedy for any such impro- 
priety is for this court to not consider improper evidence in 
reviewing the record. See, In re Interest of Natasha H. & Sierra 
H., 258 Neb. 131, 602 N.W.2d 439 (1999); In re Interest of 
Kassara M., 258 Neb. 90, 601 N.W.2d 917 (1999). 
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4. BEST INTERESTS 

Having resolved the evidentiary concerns, the primary issue 
before us on appeal is whether the record contains clear and 
convincing evidence that termination of Brett’s parental rights is 
in the best interests of Brettany and Cinnamon. In support of 
Brett’s assertion that the State failed to adduce clear and con- 
vincing evidence in this regard, Brett challenges various opin- 
ions given by the State’s experts and argues that his incarcera- 
tion alone cannot serve as the basis for terminating his parental 
rights. In our de novo review, we will set forth the evidence 
which we believe clearly and convincingly supports a finding 
that termination of Brett’s parental rights is in the best interests 
of Brettany and Cinnamon. 


(a) Dr. Rick McNeese 

The State presented evidence from Dr. Rick McNeese, a 
licensed psychologist who performed an evaluation of Brett 
while Brett was incarcerated at the Department of Correctional 
Services. Dr. McNeese indicated that he had police reports con- 
cerning Brett’s assault of Jennifer as well as background infor- 
mation obtained from Brett himself. Dr. McNeese diagnosed 
Brett as suffering from polysubstance dependence, major 
depression, impulse control disorder, and mixed personality dis- 
order, which includes antisocial and passive-aggressive behav- 
ior. Dr. McNeese specifically testified that these conditions 
would affect Brett’s ability to parent Brettany and Cinnamon 
and would affect his ability to maintain employment and hous- 
ing. Dr. McNeese further testified that although Brett verbalized 
a strong desire to be involved in the lives of his children, with- 
out treatment and guidance, it will be difficult for him to do so. 
Further, Dr. McNeese testified on cross-examination that Brett’s 
personality type would interfere with emotional bonding, close- 
ness, and warmth between Brett and the children, although it is 
possible that he can provide those things. Finally, Dr. McNeese 
testified that Brett’s personality could lead him to commit 
similar harms toward the children as he did against Jennifer, 
although Dr. McNeese acknowledged that there is no evidence 
that Brett has ever before acted physically toward the children. 
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Brett asserts that Dr. McNeese’s testimony does not provide 
clear and convincing evidence of best interests because Dr. 
McNeese acknowledged that he would ideally have liked access 
to more information when conducting his evaluation and because 
he never expressly opined regarding the best interests of the chil- 
dren. Nonetheless, Dr. McNeese’s testimony is part of what we 
must consider in determining the best interests of the children. 


(b) Caseworkers 

The State also presented the testimony of Dyson and Treva 
Jeffares Haugaard, caseworkers from the Department who have 
been involved with Brettany and Cinnamon’s case. Haugaard was 
the caseworker for Brettany and Cinnamon between November 
1998, when the children first entered the juvenile system, and 
August 1999. Haugaard testified that she had recommended ter- 
mination of Brett’s parental rights in August 1999 because of his 
incarceration and the length of his sentence and because of his 
failure, to that point in time, to address the issues that had led to 
the children’s involvement in the juvenile system. Additionally, 
she noted the age of the children and indicated that the fact that 
they were very young and that it would be many years before 
Brett could be released from incarceration was another factor to 
consider. Haugaard acknowledged that she was unaware of what 
Brett might have done to address her concerns after August 1999. 

Dyson became the caseworker for Brettany and Cinnamon in 
May 2000. Dyson specifically opined that Brett’s parental rights 
should be terminated. She testified that her opinion was based 
on the children’s need for permanency, the confusion caused for 
the children by what Brett did to Jennifer, the fact that Brett will 
be unavailable to provide for the children during his incarcera- 
tion, and his mental health and substance abuse problems. 
Dyson testified that although Brett has been involved in some 
classes since being imprisoned, the risks associated with his 
mental health issues have not been alleviated. 

Dyson acknowledged that she had not investigated whether 
visitation would be possible for Brett to further the physical avail- 
ability of Brett to the children. Dyson also acknowledged that she 
was not aware of what counseling and therapy options were avail- 
able for Brett, even though her opinion that his parental rights 
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should be terminated was based in part on his being unable to 
receive the services needed to rehabilitate himself. Dyson further 
testified that she felt that letters that Brett had written to the chil- 
dren were “a little more on an adult level” and that she felt that 
Brett should have acknowledged what he had done to Jennifer and 
shown some remorse. However, Brett testified that he was specif- 
ically instructed by the Department that he could not write to the 
children about the assault of Jennifer. Dyson further acknowl- 
edged that although she based her opinion in part on a history of 
violence by Brett, she was not specifically aware of any inci- 
dents of violence besides the assault of Jennifer which resulted in 
Brett’s incarceration. 

Despite the problems with Dyson’s and Haugaard’s testi- 
mony, both provided valid areas of concern that bear on the best 
interests of the children. Most significant of these is Brett’s 
mental health and substance abuse problems, the fact that these 
children were very young when placed into the juvenile system 
and will not be able to be reunited with Brett for over 9 years 
because of his incarceration, and the concerns about the quality 
of relationship that Brett could ever develop with these children 
because of his incarceration. 


(c) Brett’s Evidence 

Brett presented a deposition of Dr. Joseph Rizzo, who was 
appointed by the court to perform a psychological and parenting 
assessment on behalf of Brett. As Brett argues in his brief on 
appeal, the record indicates that Dr. Rizzo had access to more 
background information than Dr. McNeese. Dr. Rizzo opined 
that there was a great sense of bonding and connection between 
Brett and Brettany because of Brettany’s special medical needs 
and Brett’s active role in caring for her prior to his incarceration. 
Dr. Rizzo determined that Brett suffered from chronic drug and 
alcohol problems, but that he did not have a history of physically 
hurting other people, aside from the first degree assault of 
Jennifer. Dr. Rizzo opined that the likeliness of Brett’s acting out 
anger in violence is limited. Dr. Rizzo diagnosed Brett as suffer- 
ing from schizo-affective disorder in remission, alcohol and 
cannabis abuse, and a personality disorder with “[s]chizo-[t]ypo 
and [a]ntisocial features.” Dr. Rizzo opined that the assault of 
Jennifer was the result of a psychotic incident. 
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Although Dr. Rizzo testified that his diagnostic impression of 
Brett would not exclude Brett from being able to parent Brettany 
and Cinnamon, Dr. Rizzo testified that if Brett was not incarcer- 
ated and was in contact with the children, he would need to be 
under the care of a psychiatrist and psychologist or social 
worker, he would have a “fairly active” alcohol problem, and he 
would need an alcohol and drug abuse program, and that such 
supervision would be “just a given for a person with these diag- 
noses.” Dr. Rizzo acknowledged on cross-examination that 
Brettany and Cinnamon need permanency and stability and that 
Brett cannot provide for them while he is incarcerated. 

Brett also presented several character witnesses who testified 
concerning Brett’s parenting of Brettany and Cinnamon prior to 
his incarceration. These witnesses generally established that Brett 
was the primary caregiver for Brettany and Cinnamon and that he 
was a loving and involved parent prior to his incarceration. These 
witnesses also established, however, that between 1996 and 1998, 
Brett and the children resided, at various times, with Jennifer and 
with Brett’s two sisters in their various households. 

Finally, Brett testified on his own behalf. Brett testified about 
the parenting he did prior to his incarceration and about the legal 
proceedings he underwent to establish paternity and obtain legal 
custody of Brettany and Cinnamon. Brett also testified about his 
relationship with Jennifer. Brett expressed remorse for the 
assault of Jennifer and testified about various anger management 
and parenting classes that he has taken in the penitentiary. Brett 
acknowledged that the first opportunity he will have to get out of 
prison will be in May 2008. On cross-examination, Brett 
acknowledged prior convictions for driving under the influence, 
resisting arrest, and being an accessory to burglary. Further, Brett 
did not deny that he has a history of drug and alcohol abuse. 


(d) Incarceration 
As is apparent from a review of the testimony presented by 
both the State and Brett that is relevant to the issue of the best 
interests of the children, one of the most permeating factors in this 
case is Brett’s incarceration. For this reason, Brett argues that the 
State has failed to meet its burden of proof because his incarcera- 
tion cannot serve as the sole basis for terminating his parental 
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rights. Although this proposition of law is true on its face, its 
application to the facts of this case merits more consideration. 

{9,10] The Nebraska appellate courts have held, in numerous 
past cases, that parental incarceration may not be utilized as the 
sole ground for termination of parental rights. Jn re Interest 
of Kalie W., 258 Neb. 46, 601 N.W.2d 753 (1999); In re Interest 
of L.V., 240 Neb. 404, 482 N.W.2d 250 (1992); In re Interest of 
B.A.G., 235 Neb. 730, 457 N.W.2d 292 (1990); In re Interest 
of Ditter, 212 Neb. 279, 322 N.W.2d 642 (1982); In re Interest 
of Wagner and Russell, 209 Neb. 33, 305 N.W.2d 900 (1981); In 
re Interest of Azia B., 10 Neb. App. 124, 626 N.W.2d 602 
(2001); In re Interest of Theodore W., 4 Neb. App. 428, 545 
N.W.2d 119 (1996). See In re Interest of M.L.B., 221 Neb. 396, 
377 N.W.2d 521 (1985). However, a parent’s incarceration may 
be considered along with other factors in determining whether 
parental rights should be terminated. Jn re Interest of B.A.G., 
supra; In re Interest of M.L.B., supra; In re Interest of Ditter, 
supra; In re Interest of Wagner and Russell, supra. See In re 
Interest of Kalie W., supra. 

{11,12] Incarceration of a parent is not supposed to insulate 
an inmate from termination of his or her parental rights if the 
record contains the clear and convincing evidence that would 
support the termination of the nights of any other parent. Jn re 
Interest of Azia B., supra; In re Interest of Theodore W., supra. 
Further, it is proper to consider a parent’s inability to perform 
his or her parental obligations because of imprisonment, the 
nature of the crime committed, as well as the person against 
whom the crime was perpetrated. Jd. Such factors are all rele- 
vant in assessing parental fitness and child welfare. Id. 

Brett’s argument that his incarceration should not be viewed 
as a determinative factor in assessing whether the best interests 
of his children would be served by terminating his parental 
rights misapplies the proposition of law that incarceration can- 
not be the sole factor in terminating parental rights. What Brett 
fails to recognize in the present case is that Brettany and 
Cinnamon’s best interests are not determined by the sole fact 
that he is incarcerated, but by a host of factors that are ancillary 
to that incarceration. 
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The record in the present case indicates not just that Brett was 
incarcerated. The record indicates that Brett was incarcerated 
for inflicting a violent and extremely damaging assault on 
Jennifer, Brettany and Cinnamon’s mother. The record indicates 
that this brutal assault occurred when Brettany was 2 years old 
and Cinnamon was approximately 1 year old. The record indi- 
cates that as a result of Brett’s assault of Jennifer, he has been 
sentenced to remain in prison at least until 2008, when Brettany 
will be 11 years old and Cinnamon will be 10 years old. The 
record further indicates that as a result of Brett’s assault of 
Jennifer, she has been rendered physically incapable of provid- 
ing any parental care and nurturing until such time as she makes 
a recovery, which had progressed minimally in the 6 months fol- 
lowing the assault. The record indicates that at the very least, 
Brett’s assault of Jennifer substantially interfered with her abil- 
ity to be a parent to the children. The record also indicates that 
because of Brett’s incarceration, he is unable to have significant 
physical conduct and foster bonding with Brettany and 
Cinnamon during their very young years. 

The record further indicates that Brett suffers from a variety 
of mental health and personality disorders which require on- 
going treatment, counseling, and therapy. The record indicates 
that even when Brett is able to be released from prison, ongoing 
treatment, counseling, and therapy will be necessary for him to 
be capable of parenting Brettany and Cinnamon. The record 
indicates that Brett’s mental health and personality disorders 
will affect his ability to parent and his ability to maintain hous- 
ing and employment. 

[13] Although Brett is viscerally correct in noting that the 
majority of these factors are related to the fact that he is incar- 
cerated, Brett fails to recognize the difference between these fac- 
tors being related to incarceration and his parental rights being 
terminated solely because he is incarcerated. A review of the 
cases cited above indicates that although termination cannot be 
based solely on the fact that a parent has been incarcerated, 
courts may consider the attendant circumstances which are occa- 
sioned by incarceration. When the aggregate of these circum- 
stances indicates clearly and convincingly that the children’s best 
interests dictate termination of parental rights, such is proper. 
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In In re Interest of Kalie W., 258 Neb. 46, 50, 601 N.W.2d 
753, 756 (1999), the Supreme Court noted and considered the 
fact that the father’s incarceration “ma[de] it nearly impossible 
for him to provide for any of Kalie’s needs.” In Jn re Interest of 
B.A.G., 235 Neb. 730, 735, 457 N.W.2d 292, 297 (1990), the 
Supreme Court noted that the father’s actions which resulted in 
incarceration were “every bit as voluntary as if he had purchased 
a ticket for a 6-, 7-, or 8-year trek into Siberia” and that the 
father had just as effectively placed himself in a position where 
he could not possibly offer his presence, care, love, protection, 
maintenance, and opportunity for displaying parental affection. 
In In re Interest of M.L.B., 221 Neb. 396, 377 N.W.2d 521 
(1985), the Supreme Court held that the mother’s law violations 
and the resulting period of incarceration had substantially con- 
tributed to her daughter’s spending most of her life in foster 
care. In In re Interest of Ditter, 212 Neb. 279, 322 N.W.2d 642 
(1982), the Supreme Court recognized that other jurisdictions 
have supported the termination of parental rights in cases where 
the actions of one parent have resulted in the death of another 
spouse. In In re Interest of Azia B., 10 Neb. App. 124, 626 
N.W.2d 602 (2001), this court upheld a finding of best interests 
where the primary factor was that the length of time the father 
would be incarcerated would prevent him from being able to 
support his daughter emotionally, psychologically, mentally, and 
physically and nurture her. 

In the present case, Brett’s incarceration has similarly made it 
nearly impossible for him to provide for any of Brettany and 
Cinnamon’s needs. This situation will continue for the first 10 or 
11 years of their lives. By severely assaulting Jennifer, Brett has 
effectively placed himself and Jennifer in a position where they 
cannot possibly offer their presence, care, love, protection, 
maintenance, and opportunity for displaying parental affection. 
As a result of his actions and the resulting period of incarcera- 
tion, Brett has substantially contributed to Brettany and 
Cinnamon’s spending much of their young lives in foster care. 
Although Brett’s assault fortunately did not result in Jennifer’s 
death, the record indicates that the assault was very severe, that 
he stomped on her head, and that she has suffered debilitating 
injuries as a result of the assault. 
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Brett’s conduct which led to his incarceration, the length of 
incarceration, and the fact that this brutal assault was against 
Jennifer have seriously impaired any possibility of having these 
children placed in his care. Much like the appealing father in Jn re 
Interest of Kylie W., supra, Brett cannot now complain that he 
does not have the opportunities to provide for the children 
because of his incarceration when it was his own conduct that 
placed him in a position where he could not care for Brettany and 
Cinnamon. Perpetrating a severe assault of Jennifer, Brettany and 
Cinnamon’s mother, is obviously not in Brettany and Cinnamon’s 
best interests. 

[14] Beyond the specific nature of Brett’s actions and the vic- 
tim of his actions, the record is undisputed that Brett suffers 
from mental health and personality disorders which require con- 
tinuing treatment and which will affect his ability to parent even 
when he is finally released from prison. Nebraska jurisprudence 
holds, generally, that it is in a child’s best interests that a final 
disposition be made without delay. Jn re Interest of M.L.B., 
supra. The courts will not gamble with the child’s future and 
will not make children await uncertain parental maturity. Jd. The 
primary consideration is the best interests of the children, and 
the aggregate of the evidence in this case clearly and convinc- 
ingly establishes that termination of Brett’s parental rights is in 
the best interests of Brettany and Cinnamon. 


V. CONCLUSION 
We find no merit to Brett’s appeal. Upon a de novo review of 
the record, there is clear and convincing evidence that termination 
of Brett’s parental rights is in the best interests of Brettany and 
Cinnamon. The juvenile court’s order terminating Brett’s parental 
rights is affirmed. 
AFFIRMED. 
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Filed May 14, 2002. No. A-00-1176. 


Contracts: Reformation: Equity: Appeal and Error. An action to reform a con- 
tract is an equity action, and appellate review of an equity action is by trial de novo 
on the record. 

Judgments: Appeal and Error. As to both questions of fact and questions of law, an 
appellate court is obligated to reach a conclusion independent of that reached by the 
trial court when conducting a review de novo on the record. 

Evidence: Appeal and Error. Where the credible evidence is in conflict on a mate- 
rial issue of fact, an appellate court may give weight to the fact that the trial judge 
heard and observed the witnesses and accepted one version of the facts over the other. 
Contracts: Reformation: Proof. Reformation of a contract may not be granted 
unless a mistake sufficient to justify reformation is established by clear and convinc- 
ing evidence. 

Limitations of Actions: Fraud. Under Neb. Rev. Stat. § 25-207 (Reissue 1995), an 
action for relief from fraud must be brought within 4 years, but the cause of action 
does not accrue until the discovery of the fraud. Actions for accident or mistake, 
although not specifically mentioned in the statute, are classed with fraud and have a 
Aves statute of limitations. 

____: ___.. The statute of limitations period begins to run upon discovery of facts 
constituting fraud or facts sufficient to put a person of ordinary intelligence and pru- 
dence on inquiry which should lead to such discovery. 

____: ___. If fraud or mistake ought to have been discovered, and would have been 
if reasonable diligence had been exercised by the plaintiff, the statute of limitations 
will run from the time such discovery ought to have been made, for a plaintiff cannot 
excuse delay in instituting suit on his or her cause of action if such failure to discover 
it is attributable to his or her own neglect. 

Limitations of Actions. The point at which a statute of limitations commences to run 
must be determined from the facts of each case. 

Summary Judgment: Appeal and Error. The denial of a motion for summary judg- 
ment is neither appealable nor reviewable. 

Summary Judgment. The overruling of a motion for summary judgment does not 
decide any issue of fact or proposition of law affecting the subject matter of the liti- 
gation, but merely indicates that the court was not convinced by the record that there 
was not a genuine issue as to any material fact or that the party offering the motion 
was entitled to a judgment as a matter of law. 

Summary Judgment: Appeal and Error. After trial, the merits should be judged in 
relation to the fully developed record, not whether a different judgment may have 
been warranted on the record at summary judgment. 

Limitations of Actions: Pleadings: Proof. Where a petition does not disclose on its 
face that it is barred by the statute of limitations, a defendant must plead the statute as 
an affirmative defense, and, in that event, the defendant has the burden to prove that 
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defense. If, however, the petition on its face shows that the cause of action is time 
barred, the plaintiff must allege facts to avoid the bar of the statute of limitations and, 
at trial, has the burden to prove those facts. 

Reformation. Carelessness or negligence in executing a written instrument does not 
stop a person from seeking reformation where the ground for relief is a mutual mis- 
take of the parties. 

Reformation: Notice. The recording of a document is not of itself, under all circum- 
stances, sufficient to charge all parties with notice of a mistake therein. 

Contracts: Intent. The interpretation given a contract by the parties themselves, while 
engaged in their performance of it before any controversy has arisen, is one of the best 
indications of their true intent and should be given great, if not controlling, influence. 
Decedents’ Estates: Deeds: Reformation: Executors and Administrators: Intent. In 
an action to reform a deed so as to name an executor instead of the estate of a person 
known to be deceased as grantee, evidence as to negotiations between the grantors and 
the executor leading up to execution of the deed and the conduct of the parties at the 
time the deed was executed and thereafter are examined to discern the parties’ intent. 
Deeds: Reformation. The matter of discovery and whether there was a mutual mis- 
take involves examination of the facts which surround the deed and how the parties 
conducted themselves thereafter. 

Reformation: Words and Phrases. A mutual mistake is a belief shared by the par- 
ties which is not in accord with the facts. 

Reformation: Intent: Words and Phrases. A mutual mistake is one common to both 
parties in reference to the instrument to be reformed, each party laboring under the 
same misconception about the instrument, and exists where there has been a meeting 
of the minds of the parties and an agreement actually entered into, but the agreement 
in its written form does not express what was really intended by the parties. 
Contracts: Reformation: Intent: Words and Phrases. If incorrect language or 
wording is inserted by mistake, including a scrivener’s mistake, into an instrument 
intended to reflect the agreement of the parties, such mistake is mutual and contrary 
to the real intention and agreement of the parties. 

Reformation: Intent: Proof. To reform a written instrument on the ground of mutual 
mistake, the burden is on the party alleging the mistake to prove that the written 
instrument does not fully state the agreement or intention of the parties. 

Contracts: Presumptions: Proof. The precise terms of a contract must be proved. 
There is always a presumption arising from the instrument itself that it sets forth cor- 
rectly the agreement of the parties. 

Reformation: Proof. Reformation is never granted on a probability; much stronger and 
clearer evidence is required than in an ordinary suit for damages. To justify reformation 
of a written instrument requires proof that is clear, convincing, and satisfactory. 
Evidence: Words and Phrases, Clear and convincing evidence is that amount of evi- 
dence which produces in the trier of fact a firm belief or conviction about the exis- 
tence of a fact to be proved. 

Trial: Evidence: Appeal and Error. The erroneous admission of evidence is harm- 
less error and does not require reversal if such evidence is cumulative and other rele- 
vant evidence, properly admitted, supports the finding by the trier of fact. 

Trial: Evidence: Records: Appeal and Error. The erroneous admission of evidence 
in a bench trial is not reversible error if other relevant evidence, properly admitted, 
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sustains the trial court’s necessary factual findings; in such case, reversal is warranted 
only if the record shows that the trial court actually made a factual determination, or 
otherwise resolved a factual issue or question, through the use of erroneously admit- 
ted evidence. 

27. Trial: Evidence: Presumptions: Appeal and Error. In a case tried to the court, the 
presumption obtains that the court, in arriving at a decision, will consider such evi- 
dence only as is competent and relevant, and an appellate court will not reverse a case 
so tried because other evidence was admitted. 

28. Appeal and Error. An appellate court is not obligated to engage in an analysis which 
is not necessary to adjudicate the case and controversy before it. 


Appeal from the District Court for Hitchcock County: JOHN J. 
BATTERSHELL, Judge. Affirmed. 


D. Eugene Garner, of Mousel, Garner & Rasmussen, for 
appellants. 


Daylene A. Bennett, of Burger & Bennett, P.C., for appellee. 
SIEVERS, CARLSON, and Moore, Judges. 


SIEVERS, Judge. 

This case involves a deed executed and filed over 15 years ago, 
which is alleged to contain a mutual mistake and to not reflect the 
intention of the parties to the deed. At the heart of this case is 
approximately 415 acres of farm ground in Hitchcock County, 
Nebraska. While the complete legal descriptions of the land are in 
the pleadings below, for convenience, we will refer to the land as 
“section 9” and “section 19,” which designations more readily 
lend themselves to an understandable narrative. 

Kenneth D. Eisenhart and Ruth Harrington (Ruth) were 
brother and sister, and upon the death of their father in 1972, they 
inherited the “Etsenhart farm,” which land included portions of 
sections 9 and 19. From 1972 forward, Ruth managed the farm 
for Kenneth and herself, which they held in undivided shares. 
Kenneth and Lois Lobb were married on July 17, 1984, when 
both were in their sixties and after previous marriages to others. 
They lived in Utah. Because Ruth was having some financial 
problems, Ruth and Kenneth made a deal in 1986 to separate out 
their interests in the Eisenhart farm. The arrangement was that 
Ruth would own all land of the farm located in section 19 and 
that Kenneth would have the farm’s land in section 9. At this 
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time, Kenneth was married to Lois. Ruth received all of section 
19 by a quitclaim deed from Kenneth and Lois, after which Ruth 
sold the ground. 

This lawsuit was spawned by Ruth’s quitclaim deed of 
February 18, 1986, in which she conveyed her interest in sec- 
tion 9 naming Kenneth and Lois as grantees, as “[h]usband and 
[w]ife,’ which if effective, would give Lois an interest in the 
portion of the Eisenhart farm located in section 9. It is of some 
significance that Kenneth and Lois had entered into a prenup- 
tial agreement at the time of their marriage in 1984, which, 
among other things, provided that their separate property would 
remain separate. And they prepared mutual wills, reciting that 
they were making no provision for each other. However, in the 
fall of 1992, Kenneth and Lois divorced, and the trial court in 
that divorce divided their property in accordance with the 
prenuptial agreement. The divorce decree did not mention sec- 
tion 9. Kenneth died on July 23, 1997, and Lois died on 
February 14, 1998. 

In the instant case, Lois’ children, Craig Lobb, Richard Lobb, 
and Carolyn Lobb-Larsen (collectively the Lobbs), claim that 
Lois, by virtue of Ruth’s February 18, 1986, quitclaim deed to 
Kenneth and Lois, acquired an undivided one-fourth interest to 
the land in section 9. The opposing view is taken by Tim R. 
Eisenhart, personal representative of the estate of his father, 
Kenneth, as he claims that the inclusion of Lois on Ruth’s deed 
to Kenneth was a mutual mistake and did not reflect their intent 
that the land be conveyed to just Kenneth. Thus, Tim filed suit 
to reform the deed to reflect that it was a conveyance solely to 
Kenneth, and as a result, Lois and the Lobbs, claiming through 
her, have no right, title, or interest in section 9. The Lobbs assert 
that this action for reformation of the deed and to quiet title is 
barred by the statute of limitations. 


TRIAL COURT DECISION 
Tim also asserted a claim that Kenneth had acquired section 
9 by adverse possession. The trial court rejected that claim, 
which is not assigned as error, and we discuss it no further. 
With respect to the claim for mutual mistake and reforma- 
tion of the deed, the trial court rejected the Lobbs’ statute of 
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limitations defense and found that the deed contained a mutual 
mistake when it was signed and recorded and that such mistake 
was contrary to the intention and agreement of the parties. Con- 
sequently, the trial court ordered that Ruth’s deed be reformed 
so that Lois and those claiming through her would have no inter- 
est in, right to, or title to the real estate in section 9. The trial 
court found that all ownership and interest in section 9 was 
vested in Kenneth upon his death. Thus, the Lobbs’ claim for 
partition of the land was dismissed. The Lobbs now appeal. 


ASSIGNMENTS OF ERROR 

The Lobbs make numerous specific assignments of error 
which are best narrowed to two basic issues: (1) whether the 
statute of limitations bars Tim’s action and (2) if the action is not 
time barred, whether there is clear and convincing admissible 
evidence of a mutual mistake by Kenneth and Ruth which 
includes the Lobbs’ claim that the trial court erred in admitting 
hearsay evidence about Kenneth’s intentions. 


STANDARD OF REVIEW 

[1-4] An action to reform a contract is an equity action, and 
appellate review of an equity action is by trial de novo on the 
record. J.J. Schaefer Livestock Hauling v. Gretna St. Bank, 229 
Neb. 580, 428 N.W.2d 185 (1988). As to both questions of fact 
and questions of law, an appellate court is obligated to reach a 
conclusion independent of that reached by the trial court when 
conducting a review de novo on the record. Village of Exeter v. 
Kahler, 9 Neb. App. 1, 606 N.W.2d 862 (2000). However, where 
the credible evidence is in conflict on a material issue of fact, an 
appellate court may give weight to the fact that the trial judge 
heard and observed the witnesses and accepted one version of 
the facts over the other. See id. In our de novo trial, we must 
bear in mind that reformation of a contract may not be granted 
unless a mistake sufficient to justify reformation is established 
by clear and convincing evidence. Darr v. D.R.S. Investments, 
232 Neb. 507, 441 N.W.2d 197 (1989); York Equip., Inc. v. 
Ashwill, 2 Neb. App. 374, 510 N.W.2d 79 (1993). The evidence 
is largely undisputed, remembering that of the people involved 
in the transaction at issue, only Ruth remains alive. 
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ANALYSIS 
Statute of Limitations. 

[5] The applicable statute of limitations here is Neb. Rev. Stat. 
§ 25-207 (Reissue 1995). Under § 25-207, an action for relief 
from fraud must be brought within 4 years, but the cause of action 
does not accrue until the discovery of the fraud. In Ainsfield v. 
More, 30 Neb. 385, 403, 46 N.W. 828, 834 (1890), the Nebraska 
Supreme Court noted that “[a]ctions for relief on the ground of 
accident or mistake are not specifically mentioned in [§ 25-207], 
but these three, fraud, accident, and mistake, have been always 
classed together as the three great fountains of equity jurispru- 
dence.” Therefore, actions for accident or mistake, although not 
specifically mentioned in the statute, are classed with fraud and 
have a 4-year statute of limitations. Sweley v. Fox, 135 Neb. 780, 
284 N.W. 318 (1939). 

[6-8] In Wright v. Davis, 28 Neb. 479, 44 N.W. 490 (1890), 
the court held that fraud will be deemed to have been discovered 
when such facts are known as would naturally suggest such 
inquiries as, if pursued, would lead to such knowledge. In other 
words, the statute of limitations period begins to run upon dis- 
covery of facts constituting fraud or facts sufficient to put a per- 
son of ordinary intelligence and prudence on inquiry which 
should lead to such discovery. Jameson v. Graham, 159 Neb. 
202, 66 N.W.2d 417 (1954); § 25-207. If fraud or mistake ought 
to have been discovered, and would have been if reasonable dili- 
gence had been exercised by the plaintiff, the statute of limita- 
tions will run from the time such discovery ought to have been 
made, for a plaintiff cannot excuse delay in instituting suit on 
his or her cause of action if such failure to discover it is 
attributable to his or her own neglect. Burchmore v. Byllesby & 
Co., 140 Neb. 603, 1 N.W.2d 327 (1941); Sweley v. Fox, 135 
Neb. 780, 284 N.W. 318 (1939). The point at which a statute of 
limitations commences to run must be determined from the facts 
of each case. Interholzinger v. Estate of Dent, 214 Neb. 264, 333 
N.W.2d 895 (1983). 

[9-11] We quickly dispose of the Lobbs’ claim that the district 
court improperly denied their summary judgment motion con- 
cerning the statute of limitations. The denial of a motion for sum- 
mary judgment is neither appealable nor reviewable. McLain v. 
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Ortmeier, 259 Neb. 750, 612 N.W.2d 217 (2000); Doe v. Zedek, 
255 Neb. 963, 587 N.W.2d 885 (1999). The overruling of a 
motion for summary judgment does not decide any issue of fact 
or proposition of law affecting the subject matter of the litigation, 
but merely indicates that the court was not convinced by the 
record that there was not a genuine issue as to any material fact 
or that the party offering the motion was entitled to a judgment 
as a matter of law. McLain v. Ortmeier, supra. After trial, the 
merits should be judged in relation to the fully developed record, 
not whether a different judgment may have been warranted on 
the record at summary judgment. Caruso v. Parkos, 262 Neb. 
961, 637 N.W.2d 351 (2002). Thus, we only examine the trial 
court’s decision after trial. 

[12] The Lobbs argue that Tim’s petition alleges facts which 
in themselves show that the statute of limitations has run and 
that he failed to meet his burden of proof to show the case was 
not time barred. The general rule is that where a petition does 
not disclose on its face that it is barred by the statute of limita- 
tions, a defendant must plead the statute as an affirmative 
defense, and, in that event, the defendant has the burden to prove 
that defense. If, however, the petition on its face shows that the 
cause of action is time barred, the plaintiff must allege facts to 
avoid the bar of the statute of limitations and, at trial, has the 
burden to prove those facts. DeSciose v. Chiles, Heider & Co., 
239 Neb. 195, 476 N.W.2d 200 (1991). 

Tim’s petition alleges facts which would normally cause the 
reformation action to be barred by the statute of limitations. 
Specifically, the petition states that the deed was executed on 
February 18, 1986, and recorded 6 days later, and suit was filed 
on January 26, 1999. But the amended petition alleges that “[t]he 
mistake and error in the deed was not discovered until sometime 
after July 23, 1997.” Having alleged facts showing that the 
statute had run and other facts which, if proved, would toll the 
statute, Tim had the burden to prove that his case was not time 
barred. Although at this point we are still discussing the statute 
of limitations, we observe that analysis of whether this alleged 
mutual mistake should have been discovered at a particular time 
necessarily intertwines with the analysis of whether there was 
actually a mutual mistake. For that reason, our decision on the 
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statute of limitations issue will largely determine whether a 
mutual mistake was proved. 

The Lobbs argue that there are several dates upon which 
Ruth, Kenneth, and Lois had within their knowledge facts suffi- 
cient to put a person of ordinary intelligence and prudence on 
inquiry which, if pursued, would lead to discovery of the fact 
that Lois’ name had been placed on the deed involving section 
9, thereby barring the action. 

First, the Lobbs argue that “[Ruth] signed the subject deed on 
February 18, 1986, and [it] was delivered to [Kenneth] and Lois 
Lobb . . . and then recorded on February 24, 1986.” Brief for 
appellants at 14. If a mistake was made, according to the Lobbs, 
it was made on one of those two dates, and an action for refor- 
mation was barred 4 years later on February 24, 1990. Finally, 
at the latest, according to the Lobbs, the mistake should have 
been discovered in 1992 when Lois and Kenneth divorced. The 
Lobbs argue that Lois and Kenneth “examined their respective 
assets very thoroughly at that time.” Brief for appellants at 20. 
But the reality is that the record contains little evidence about 
the divorce other than the final decree. Thus, as we explain later, 
the divorce really does not aid the Lobbs’ arguments. 

The record contains evidence that Ruth read the deed at the 
time she signed it as she testified that she always read documents 
before signing them. This fact, the Lobbs claim, precludes Tim’s 
reformation action. Under the Lobbs’ argument, the rule of law 
would be that if a grantor signs and delivers a deed with an error, 
that error is necessarily, and as a matter of law, discoverable then 
and there. Here, we have no direct knowledge about what 
Kenneth read or did at the time the deed was executed because of 
his death. The Lobbs argue that because Ruth testified she was 
Kenneth’s “agent,” her knowledge must be imputed to Kenneth. 
This argument misconstrues the evidence and is without support- 
ing authority. Ruth testified that she was Kenneth’s “agent” for 
managing the Eisenhart farm after their father’s death. She never 
testified that she acted as Kenneth’s agent in the transfer of land, 
and there was no other evidence upon which to base such a con- 
clusion. Ultimately, the focus on Ruth ignores the real issue, 
which is whether Kenneth, who seeks reformation, albeit through 
his personal representative, should have discovered the mistake 
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at the time the deed was executed and delivered. The legal issue, 
as we see it, is whether a grantee is bound as a matter of law to 
read a deed, and appreciate its contents, at the time of delivery. 

[13] The Lobbs’ view that a mistake must necessarily be dis- 
covered at the time a deed is executed is too narrow. If that were 
the law, there would be no need for the “discovery” rule extend- 
ing the statute of limitations for actions seeking to correct 
mutual mistakes. Instead, all mistakes in deeds, and perhaps 
many other documents, would be “discoverable” upon execution 
and delivery, and the statute of limitations would never go 
beyond 4 years. The question of “discoverability” of a mistake 
is a more complex and multifaceted factual inquiry. And, on the 
most fundamental level, we must begin with the rule that care- 
lessness or negligence in executing a written instrument does 
not stop a person from seeking reformation where the ground for 
relief is a mutual mistake of the parties. Lippire v. Eckel, 178 
Neb. 643, 134 N.W.2d 802 (1965) (failure of parties to ascertain 
that property was incorrectly described not bar to reformation 
on ground of mutual mistake). 

[14] As for the Lobbs’ argument that the mistake should have 
been discovered at the time the deed was recorded, the record- 
ing of a document is not of itself, under all circumstances, suf- 
ficient to charge all parties with notice of a mistake therein. 
Sweley v. Fox, 135 Neb. 780, 284 N.W. 318 (1939). In any event, 
the deed was recorded in Nebraska, while Kenneth lived in 
Utah, and thus the recording process itself seems to be a fact of 
little consequence, particularly given that the record is largely 
silent on how delivery and recording were accomplished. 

We find that other facts are of more significance here on the 
interlaced questions of “discoverability” and whether there was 
a mutual mistake. When Kenneth and Lois divorced in Utah in 
1992, their decree did not specifically mention section 9, as one 
would expect if it were a joint asset, or if either or both had 
some knowledge or expectation that it was jointly held. They 
had provided in 1984, in their prenuptial agreement, (1) that all 
property owned by each would remain separate, (2) that 
Kenneth owned real property in Nebraska listed on schedule B 
of the agreement, and (3) that Lois agreed to give up all rights 
to Kenneth’s separate property. Schedule B, dated before Ruth 
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and Kenneth agreed to separate and divide out sections 9 and 19, 
specifically listed Kenneth’s one-half share in the Nebraska 
farm as his separate property. In their 1992 divorce decree, 
Kenneth was awarded all items of property “currently in his own 
name or possession,” which would include the Nebraska land as 
it had been described and treated in the prenuptial agreement. 
Plus, there is no evidence that Lois made a claim to the 
Nebraska land at the time of the Utah divorce decree, which we 
would expect, if she really thought that she had an interest in 
that land. 

[15] In short, this evidence shows that Kenneth believed his 
land remained his separate property notwithstanding his mar- 
riage to Lois or the contents of the 1986 deed. There is no evi- 
dence showing that Lois, Kenneth, or Ruth acted in any which 
would show that any of them held a belief or acted as if Lois had 
an interest in the Eisenhart farm. That we may look to the par- 
ties’ conduct with regard to the land long after the deed itself 
was executed to decide the issues presented is consistent with 
the rule that the interpretation given a contract by the parties 
themselves, while engaged in their performance of it before any 
controversy has arisen, is one of the best indications of their true 
intent and should be given great, if not controlling, influence. 
Dunn v. Mutual Benefit Health & Accident Ass’n, 135 Neb. 506, 
282 N.W. 487 (1938). 

Examination of the parties’ postdeed conduct was undertaken 
in one of the few Nebraska cases we have found in which the 
mistake at issue was the name of the grantee. See Fisher v. 
Standard Investment Co., 145 Neb. 80, 15 N.W.2d 355 (1944). 
In this category of cases, we note Hein v. W. T. Rawleigh Co., 
167 Neb. 176, 92 N.W.2d 185 (1958), in which a deed was chal- 
lenged by an heir on the ground that the wife did not intend to 
grant her husband an interest in the property. The court held: 

The burden of [the wife] was increased by the presump- 
tion which arises in any case in which a spouse puts the title 
to property in the other spouse. The law indulges a pre- 
sumption in such a situation that the property was a gift... . 
The deed in the circumstances of this case is the best evi- 
dence of the intent and purpose of the parties thereto as to 
the interest conveyed and received. 
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Id. at 184, 92 N.W.2d at 190. The evidence, other than the deed, 
suggested that the wife was the sole intended owner. But, in the 
instant case, the conveyance was not spouse to spouse, but, 
rather, sister to brother. 

[16] In an action to reform a deed so as to name an executor 
instead of the estate of a person known to be deceased as grantee, 
evidence as to negotiations between the grantors and the execu- 
tor leading up to execution of the deed and the conduct of the 
parties at the time the deed was executed and thereafter are 
examined to discern the parties’ intent. Fisher v. Standard 
Investment Co., supra. 

In Jacobson v. Forster, 138 Neb. 452, 293 N.W. 336 (1940), 
the plaintiff instituted an action against the children by a former 
marriage of his deceased wife and their spouses to have her 
name stricken from a warranty deed naming the plaintiff and his 
deceased wife as grantees. As here, the plaintiff sought the 
court’s decree that neither the deceased wife nor her children, as 
her heirs, had any actual interest in the property. The petition 
alleged that the wife’s name had been inserted as a grantee by 
mistake on the part of the scrivener and that the plaintiff did not 
discover that fact until 4 years later, when, on the wife’s death, 
her children sought to have a one-half interest in the property 
administered as part of her estate. The trial court denied the 
plaintiff’s right to reformation on the ground that his proof of 
the alleged mistake was not sufficiently clear, convincing, and 
satisfactory to meet the standards required for the reformation of 
an instrument, which result was affirmed on appeal. 

[17] From these cases, we conclude that the absolute rule that 
the Lobbs advocate is not correct and that the matter of discov- 
ery and whether there was a mutual mistake involves examina- 
tion of the facts which surround the deed and how the parties 
conducted themselves thereafter. Thus, we continue to focus on 
the facts, both predeed and postdeed. 

After Ruth and Kenneth’s father died, Ruth acted as the 
“agent” for all of the land which she and Kenneth had inherited. 
John Bauer, who leased the farm for growing crops, kept Ruth 
informed about the farm’s operations, notified her when bills 
needed to be paid, and notified her when crops were ready for 
sale. Ruth, who lived in Nebraska, would sell the crops and 
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would send the necessary tax documents and the year’s profits 
to Kenneth alone, who lived in Utah until his death. This prac- 
tice continued after Kenneth married Lois. After Kenneth’s 
death, Ruth did not send the farm’s earnings to Lois. After Lois’ 
death, Ruth put the money in the account for Kenneth’s estate. 
Lois was not involved in the management of the farm before or 
after sections 9 and 19 were divided out and received no money 
from the farm’s operation, and there is no evidence whatsoever 
that she ever considered herself an owner of section 9. Bauer 
testified that he did not know Lois and never had any contact 
with her. And as further proof of the tenuous nature of the 
Lobbs’ claim that there was no mutual mistake, the Lobbs 
asserted no ownership claim until Tim approached them for a 
quitclaim deed to correct Ruth’s deed. In other words, there is 
no inference permissible from the record that Lois had ever sug- 
gested to her children that she owned land in Nebraska. 

When Ruth began to have financial difficulty, she contacted 
Kenneth to request that they arrange ownership of their land so 
that she could sell section 19. Ruth testified that she had no con- 
tact or discussion with Lois regarding this transaction, while it 
was occurring or thereafter. Ruth testified that she intended to 
continue to take care of the land for Kenneth after the transfer, 
that she had intended to transfer section 9 solely to Kenneth, and 
that it was her family’s desire that the land would always be in the 
Eisenhart family estate. The conduct of the parties from the death 
of Ruth and Kenneth’s father right up to when Tim requested the 
quitclaim deed from the Lobbs clearly and convincingly shows 
that no one acted as if Lois had any interest in section 9. All of 
these facts speak loudly to Kenneth’s and Ruth’s intent that Lois 
was not receiving any interest in section 9 when Ruth and 
Kenneth rearranged the legal ownership of the land they inherited 
from their father. Given the clear and unequivocal conduct of 
Ruth, Kenneth, and Lois, expressed in a variety of ways, that Lois 
had no interest in the Eisenhart farm, we find that there was no 
occasion until after Kenneth’s death when the mistake in the deed 
Should have been discovered under the discovery doctrine which 
tolls the statute of limitations. 

The evidence establishes that the mutual mistake was not “dis- 
coverable” until its actual discovery by Tim in 1997. The district 
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court was therefore correct in finding that the statute of limita- 
tions does not bar Tim’s reformation action. On this record, any 
other holding would make a mistaken name, date, or legal 
description “discoverable” as a matter of law on the date of deliv- 
ery of a deed and render the “discovery doctrine” completely 
meaningless. Such a result, remembering that this case is in 
equity, would fly in the face of fundamental fairness—the hall- 
mark of all equity jurisprudence. 


Mutual Mistake. 

[18-20] A mutual mistake is a belief shared by the parties 
which is not in accord with the facts. Resolution Trust Corp. v. 
Dial Cos., 5 Neb. App. 695, 564 N.W.2d 260 (1997). A mutual 
mistake is one common to both parties in reference to the instru- 
ment to be reformed, each party laboring under the same mis- 
conception about the instrument, and exists where there has 
been a meeting of the minds of the parties and an agreement 
actually entered into, but the agreement in its written form does 
not express what was really intended by the parties. /d. If incor- 
rect language or wording is inserted by mistake, including a 
scrivener’s mistake, into an instrument intended to reflect the 
agreement of the parties, such mistake is mutual and contrary to 
the real intention and agreement of the parties. /d. 

[21-24] To reform a written instrument on the ground of 
mutual mistake, the burden is on the party alleging the mistake 
to prove that the written instrument does not fully state the 
agreement or intention of the parties. Sweley v. Fox, 135 Neb. 
780, 284 N.W. 318 (1939). The precise terms of the contract 
must be proved. There is always a presumption arising from the 
instrument itself that it sets forth correctly the agreement of the 
parties. Jd. Reformation is never granted on a probability; much 
stronger and clearer evidence is required than in an ordinary suit 
for damages. /d. To justify reformation of a written instrument 
requires proof that is clear, convincing, and satisfactory. Id. 
“Clear and convincing evidence” is that amount of evidence 
which produces in the trier of fact a firm belief or conviction 
about the existence of a fact to be proved. Jn re Interest of Kalie 
W., 258 Neb. 46, 601 N.W.2d 753 (1999). 
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[25-28] The Lobbs argue that the evidence of Kenneth’s intent 
was hearsay erroneously admitted by the trial court, specifically, 
what Kenneth told Tim. But the evidence we have relied upon in 
reaching our decision was admitted without hearsay objections, 
and it, by itself, is sufficient to support the findings of the district 
court, findings which we also reach. We do not decide whether the 
evidence the Lobbs characterize as “hearsay” was properly admit- 
ted, because the erroneous admission of evidence is harmless 
error and does not require reversal if such evidence is cumulative 
and other relevant evidence, properly admitted, supports the find- 
ing by the trier of fact. State v. Carter, 255 Neb. 591, 586 N.W.2d 
818 (1998); State v. Chojolan, 253 Neb. 591, 571 N.W.2d 621 
(1997). If the evidence was improperly admitted, this was error 
without prejudice to the plaintiff and does not change the result. 
The erroneous admission of evidence in a bench trial is not 
reversible error if other relevant evidence, properly admitted, sus- 
tains the trial court’s necessary factual findings; in such case, 
reversal is warranted only if the record shows that the trial court 
actually made a factual determination, or otherwise resolved a 
factual issue or question, through the use of erroneously admitted 
evidence. Main Street Movies v. Wellman, 251 Neb. 367, 557 
N.W.2d 641 (1997). That is not the case here. Further, it has been 
said in Miller v. Banner County, 127 Neb. 690, 691, 256 N.W. 
639, 640 (1934): “‘In a case tried to the court, the presumption 
obtains that the court, in arriving at a decision, will consider such 
evidence only as is competent and relevant, and this court will not 
reverse a case so tried because other evidence was admitted.” An 
appellate court is not obligated to engage in an analysis which is 
not necessary to adjudicate the case and controversy before it. 
Smith v. Goodyear Tire & Rubber Co., 10 Neb. App. 666, 636 
N.W.2d 884 (2001). This doctrine applies to the objection to 
hearsay evidence about Tim’s conversations with Kenneth about 
his intent concerning the land at issue which were said to have 
occurred after the divorce during Kenneth’s final illness. 

The evidence which clearly and convincingly supports Tim’s 
claim that there was a mutual mistake in placing Lois’ name on 
the deed to section 9 is fully detailed in the “Statute of 
Limitations” section of this opinion, and we need not repeat it 
here. As said earlier, the evidence shows that the mistake was 
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not “discoverable” in the eyes of the law until after Kenneth’s 
death. Equally clear and convincing is the evidence that the mis- 
take was a mutual mistake under the law, making reformation 
and quiet title the appropriate remedies. We affirm the district 
court’s judgment in all respects. 

AFFIRMED. 
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1. Judicial Notice: Evidence: Records: Appeal and Error. Items judicially noticed 
are to be separately marked, offered, and received as evidence to enable efficient 
review by an appellate court. 

2. Judicial Notice: Evidence. Only adjudicative facts are properly the subject of judi- 
cial notice. 

3. Administrative Law: Statutes: Appeal and Error. In an appeal from the 
Department of Natural Resources, an appellate court’s review of the director’s factual 
determinations is limited to deciding whether such determinations are supported by 
competent and relevant evidence and are not arbitrary, capricious, or unreasonable; 
however, on questions of law, which include the meaning of statutes, a reviewing 
court is obligated to reach its conclusions independent of the legal determinations 
made by the director. 

4, Constitutional Law: Counties: Political Subdivisions. Both the U.S. and Nebraska 
constitutional guarantees of due process apply to any “person” and the county, as a crea- 
ture and political subdivision of the State, is neither a natural nor an artificial person. 

5. Administrative Law. A person who has served as investigator, prosecutor, or advo- 
cate in a contested case or in its prehearing stage may not serve as hearing officer or 
assist or advise a hearing officer in the same proceeding. 

6. Administrative Law: Presumptions. Administrative adjudicators serve with a pre- 
sumption of honesty and integrity. 

7. Administrative Law: Legislature. The Legislature specifically barred only prosecu- 
tors, investigators, and advocates from participating as hearing officers, or assisting 
hearing officers, in administrative hearings. 

8. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan- 
guage is to be given its plain and ordinary meaning; an appellate court will not resort 
to interpretation to ascertain the meaning of statutory words which are plain, direct, 
and unambiguous. 
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9. Statutes: Legislature: Intent. In construing a statute, a court must determine and 
give effect to the purpose and intent of the Legislature as ascertained from the entire 
language of the statute considered in its plain, ordinary, and popular sense. 

10. Administrative Law: Rules of Evidence: Witnesses: Presumptions. When the 
Nebraska Evidence Rules apply to an administrative hearing, those persons perform- 
ing adjudicative functions are presumptively incompetent to testify. An employee with 
unique knowledge indispensable to the adjudication may be subject to a subpoena. 

11. Standing: Jurisdiction: Parties: Actions. Before one is entitled to invoke a tri- 
bunal’s jurisdiction, one must have standing to sue, which involves having some real 
interest in the cause of action; in other words, to have standing to sue, one must have 
some legal or equitable right, title, or interest in the subject matter of the controversy. 

12. Standing: Parties. The purpose of a standing inquiry is to determine whether one has 
a legally protectable interest or right in the controversy that would benefit by the relief 
to be granted. 

13. Standing: Jurisdiction: Parties. Because the requirement of standing is fundamen- 
tal to a court’s exercising jurisdiction, a litigant or court before which a case is pend- 
ing can raise the issue of standing at any time during the proceeding. 

14. Waters. A water right applicant has no property right in a mere application for water 
rights. 

15. Actions. Causes of action accrue upon the violation of a legal right and when an 
aggrieved party has the right to institute and maintain a suit. 

16. Waters: Real Estate. To be riparian, land must have water flowing over it or along 
its border. 


Appeals from the Nebraska Department of Natural Resources. 
Affirmed. 
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Irwin, Chief Judge. 
I. INTRODUCTION 

Saunders County appeals from orders of the Department of 
Natural Resources (Department) dismissing 18 causes of action. 
The Department dismissed the 1st cause of action in one order 
and dismissed the 2d through 18th causes of action in another 
order; the appeals of each order have been consolidated. On 
appeal, Saunders County asserts various errors, including the 
continued involvement of the hearing officer, LeRoy W. Sievers; 
the denial of subpoenas; and the dismissal of the causes of 
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action. We find no merit to Saunders County’s assertions on 
appeal, and the orders of the Department are affirmed. 


II. BACKGROUND 


1. FACTUAL BACKGROUND 

On October 6, 1993, Metropolitan Utilities District (MUD) 
filed an application with the Department for a permit to appropri- 
ate natural flow from the Platte River for induced ground water 
recharge. The project proposed by this first application is known 
as the Platte West Wellfield. On March 1, 1994, MUD filed an 
application with the Department concerning ground water trans- 
fer for the Platte West Wellfield. A combined notice was issued 
for both applications. On or about July 22 and 27 and August 3, 
the notice was published in the Omaha World-Herald newspaper, 
and on or about July 20 and 27 and August 3, the notice was pub- 
lished in the Ashland Gazette newspaper. Saunders County appar- 
ently did not file any objections or requests for hearing on the 
applications during the time set forth in the notice. On December 
10, 1998, an order from the Department was issued granting the 
two applications. 

On May 11, 1999, Saunders County filed a complaint with the 
Department. In the complaint, which is approximately 125 pages 
long including attached exhibits, Saunders County set forth 15 
causes of action against MUD, requested registration and decom- 
missioning of various wells, and asserted that the order of the 
Department granting the two applications was void because of 
various inadequacies in the applications and the findings grant- 
ing the applications. Saunders County prayed for a hearing, an 
order to register or decommission various wells, and a cease and 
desist order restraining the withdrawal of water from wells until 
certain permits were issued. On June 9, the Department entered 
an order requesting briefs on the question of Saunders County’s 
standing to pursue various of the causes of action making allega- 
tions concerning the applications. Specifically, the order noted 
that the time for requesting a rehearing or filing an appeal con- 
cerning the applications had passed and that Saunders County 
was not a party to the initial proceedings which resulted in the 
applications being granted. 
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On August 30, 1999, Saunders County filed an amended com- 
plaint. In the amended complaint, which is more than 150 pages 
long including exhibits, Saunders County set forth the same 15 
causes of action set forth in the original complaint and added an 
additional 3 causes of action, for a total of 18 causes of action. 
Saunders County prayed for relief similar to that prayed for in 
the original complaint. 

On November 24, 1999, the Department issued an order find- 
ing that there could be MUD wells that had not been properly 
registered or needed to be decommissioned. In the order, the 
Department ordered a field investigation. The order noted that 
the issue of registration, construction, and decommissioning of 
wells was raised in the first cause of action in Saunders County’s 
amended complaint. As such, this order dealt with only the first 
of the causes of action in Saunders County’s amended complaint. 

On December 22, 1999, the Department issued an order con- 
cerning the remaining 17 causes of action. In the order, the 
Department determined that Saunders County did not have stand- 
ing to assert the 2d through 18th causes of action in the amended 
complaint. Accordingly, the Department dismissed the 2d through 
18th causes of action. In the order, the Department noted that the 
order was being issued without a hearing and set forth the proce- 
dures for Saunders County to follow to seek a hearing. 

On January 5, 2000, Saunders County followed procedures 
noted in the December 22, 1999, order for seeking a hearing on 
the findings of the December 22 order. Such a hearing was 
granted by an order of the Department issued on January 10, 
2000. 

On June 9, 2000, Saunders County filed a written petition for 
the disqualification of the Department’s appointed hearing offi- 
cer, Sievers. Saunders County asserted a number of bases for 
Sievers to be disqualified from continuing to serve as the hear- 
ing officer. This issue was raised repeatedly during the pendency 
of the proceedings before the Department in various motions for 
continuance and other pleadings. The request was repeatedly 
denied. Additionally, on August 10, Saunders County filed a 
motion to reconsider and vacate the December 22, 1999, order. 

On August 30, 2000, the Department issued an order concern- 
ing the first cause of action. The order concluded that all of the 
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wells subject to Saunders County’s amended complaint had been 
registered or a notice of abandonment had been filed with the 
Department. Additionally, the order indicated that unless a request 
for hearing was filed on the matter, the first cause of action would 
be dismissed. Saunders County filed such a request for hearing on 
September 13. 

On September 19, 2000, the Department issued an order sepa- 
rating Saunders County’s amended complaint into two separate 
proceedings. The Department designated the proceedings govern- 
ing the 1st cause of action as “‘ ‘Saunders County v. M.U.D. - W’” 
and the proceedings governing the 2d through 18th causes of 
action as “ ‘Saunders County v. M.U.D. - A.’” 

An evidentiary hearing was held on October 25 through 27, 
2000, concerning the finding that Saunders County lacked stand- 
ing to pursue the 2d through 18th causes of action. Saunders 
County presented numerous witnesses and offered numerous 
exhibits in support of its contention that it had an interest suffi- 
cient to confer standing to pursue the 2d through 18th causes of 
action. The Department characterized Saunders County’s con- 
tentions of standing to be based on the following five grounds: (1) 
an application by Saunders County for surface water rights, (2) 
Saunders County’s water well registration, (3) Saunders County’s 
obligations to engage in the administration and enforcement of 
zoning and flood plain regulations, (4) alleged riparian water 
rights, and (5) an entitlement to receive water. On April 11, 2001, 
the Department issued an order ruling that Saunders County 
lacked standing on any of the asserted grounds to pursue the 2d 
through 18th causes of action. As such, the Department dismissed 
Saunders County’s 2d through 18th causes of action. 

On November 16, 2000, an evidentiary hearing was held con- 
cerning Saunders County’s first cause of action. Saunders 
County presented witnesses in support of its first cause of 
action. The Department characterized Saunders County’s first 
cause of action as an allegation that MUD has failed to register 
various illegal water wells. On April 11, 2001, the Department 
issued an order ruling that Saunders County had not presented 
any evidence of the existence of any wells which are required to 
be registered that are not properly registered. As such, the 
Department dismissed Saunders County’s first cause of action. 
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On April 30, 2001, Saunders County filed a petition for rehear- 
ing on all 18 causes of action. The Department denied the request 
by an order issued on May 4. This appeal followed. 


2. RECORD ON APPEAL 

At this juncture, we feel it necessary to briefly comment on 
the record presented in this appeal. We feel it necessary to com- 
ment on the difficulties presented by the record and the manner 
in which the record was created. These difficulties arise because 
of both the size of the record and the condition of the record. 

The first issue with the condition of the record concerns the 
praecipe for bill of exceptions filed by Saunders County. In the 
praecipe, Saunders County requests, inter alia: 

(i) a copy of the verbatim record of the evidence offered at 
all trial(s), hearing(s), conference(s) or other evidentiary 
proceeding(s) including but not limited to objections to 
any evidence and rulings thereon, oral motions, and stipu- 
lations by the parties and Saunders County and (ii) a copy 
of the verbatim record of anything and everything said or 
done by anyone in the course of trial(s), hearing(s), con- 
ference(s) or any other proceeding(s).... 
(Emphasis supplied.) Blanket requests such as this are specifi- 
cally discouraged by Neb. Ct. R. Prac. 5(B) (rev. 2000). Because 
Saunders County has, in essence, requested a record of anything 
said by anybody during any proceeding, the record before us 
may or may not include what Saunders County requested and 
may or may not include other extraneous matters. Unfortunately, 
this is only the first of several problems with the record and 
would, by itself, most likely not merit mentioning. 

[1,2] On February 4, 2000, a prehearing conference was held 
before the Department. During the course of the prehearing con- 
ference, Saunders County requested the Department “take judicial 
notice of the pleadings and correspondence within its own files, 
and Chapter 46, Nebraska Revised Statutes.” MUD indicated its 
willingness “to stipulate to the entry of the full record of the 
department.” The Department accepted the stipulation and indi- 
cated that “those items will be considered evidence.” Whatever 
items were included in “the full record of the Department” were 
never separately marked, offered, and received as evidence. Items 


144 11 NEBRASKA APPELLATE REPORTS 


judicially noticed are to be separately marked, offered, and 
received as evidence to enable efficient review by this court. See 
In re Interest of Tabitha J., 5 Neb. App. 609, 561 N.W.2d 252 
(1997). Additionally, it is not clear from the record whether these 
items constituted adjudicative facts. Only adjudicative facts are 
properly the subject of judicial notice. See Hagelstein v. Swift- 
Eckrich, 257 Neb. 312, 597 N.W.2d 394 (1999). 

In an order issued on August 17, 2000, the Department delin- 
eated approximately 18 items that were specifically being judi- 
cially noticed to “‘[make] it clear what’s being judicially 
noticed or what isn’t or whether it’s appropriate at this point or 
not.’” These items purport to include various applications, cor- 
respondence, and surveys. 

During the evidentiary hearing on Saunders County’s 2d 
through 18th causes of action, Saunders County sought to estab- 
lish that the items that had been previously judicially noticed 
were also being considered for purposes of the evidentiary hear- 
ing. The Department indicated in the affirmative. Additionally, 
although Saunders County requested the judicially noticed files 
be marked for purposes of appellate review, the Department 
indicated that “[t]hat’s not necessary.” Later in the hearing, 
Saunders County was questioning witnesses concerning certain 
exhibits that were, allegedly, included in the judicially noticed 
materials. At one point, the Department indicated the following: 

And again, just as a word of caution to everyone, since it’s 
in the record in the files and anybody that needs to review 
this will — if you can just identify it by date and so forth 
{rather than by exhibit number], then they’ll be able to 
make sure they can get to the same item. Because [the 
numbered exhibit], per se, won’t be in the record. 

As a result, it is not entirely clear on appeal what information 
was judicially noticed. There is no copy of “the files” or “the 
record” of the Department contained in the record we have 
received on appeal. The various numbered exhibits which were 
discussed during testimony and which the Department indicated 
were included in the judicially noticed materials are in the record 
before us, although most of them were rejected when offered as 
evidence on the basis of already having been judicially noticed. 
Nobody has raised an issue concerning the adequacy of the 
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record pertaining to the judicially noticed materials, and to the 
extent we have copies of the various exhibits testified about, we 
will review those exhibits as if they had been marked and 
received in the proper procedure for judicial notice. The 
improper procedures, however, have made review of this case 
more difficult than necessary. 

We also note that 2 of the 77 exhibits that were provided in the 
record on appeal consist of nothing more than empty manila 
folders. The index to the bill of exceptions indicates that these 
two exhibits were “[mJiscellaneous documents with cover 
sheet{s].” The index also purports to indicate where, in the 330 
pages of testimony contained in the bill of exceptions, these 
exhibits were marked, offered, and ruled upon. A review of those 
pages, however, reveals no mention whatsoever of any exhibits. 
After a lengthy search through the record, this court was able to 
discern that the two exhibits were referenced during a hearing 
held on August 14, 2000, and were to contain the originals and 
photocopies of various documents provided by the Department to 
Saunders County. Admission of the proffered exhibits into evi- 
dence was “take{n] under advisement” by the Department. In an 
order issued on September 5, the Department rejected the admis- 
sion of both exhibits. Inasmuch as neither exhibit was received 
into evidence and no assertions of error on appeal concern the 
admission of either exhibit, the absence of these exhibits appears 
harmless to our review on appeal. Nonetheless, we caution that 
in the future, the record should actually contain the exhibits 
requested and purported to be included. 

Despite the difficulties caused by the record, we note that the 
various orders of the Department are particularly detailed and 
particularly useful in our review. The orders include detailed 
explanations of the Department’s reasoning, as well as detailed 
chronologies of the proceedings which have enabled this court 
to more thoroughly assess the proceedings that occurred before 
the Department. 


Il. ASSIGNMENTS OF ERROR 
On appeal, Saunders County has assigned 11 errors. Saunders 
County asserts, consolidated and restated for discussion, (1) that 
Saunders County was denied due process by the Department; 
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(2) that the Department erred in allowing the continued involve- 
ment of Sievers, a Department hearing officer, and Susan 
France, a Department unit supervisor; (3) that the Department 
erred in denying various requests for subpoenas; (4) that the 
Department erred in failing to make a complete record; and (5) 
that the Department erred in dismissing Saunders County’s 18 
causes of action. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 

(3] In an appeal from the Department, an appellate court’s 
review of the director’s factual determinations is limited to decid- 
ing whether such determinations are supported by competent and 
relevant evidence and are not arbitrary, capricious, or unreason- 
able; however, on questions of law, which include the meaning of 
statutes, a reviewing court is obligated to reach its conclusions 
independent of the legal determinations made by the director. 
City of Lincoln v. Central Platte NRD, 263 Neb. 141, 638 N.W.2d 
839 (2002). See, also, Ponderosa Ridge LLC v. Banner County, 
250 Neb. 944, 554 N.W.2d 151 (1996); Neb. Rev. Stat. § 61-205 
(Cum. Supp. 2000) (authorizing Department of Natural 
Resources to exercise powers and perform duties assigned to 
Department of Water Resources prior to July 1, 2000). 


2. DUE PROCESS 

[4] We first note that Saunders County has couched a sub- 
stantial portion of the assignments of error on appeal and the 
argument on appeal, as well as a substantial portion of the argu- 
ments raised before the hearing officer, in terms of Saunders 
County’s “due process” rights being violated. In fact, 9 of the 11 
assignments of error set forth in Saunders County’s brief specif- 
ically assert violations of due process. It appears that Saunders 
County made similar assertions in the recent case of City of 
Lincoln v. Central Platte NRD, supra. In that case, the Supreme 
Court noted that “[t]o the extent Saunders County argues that it 
was denied due process, we do not consider such arguments.” /d. 
at 146, 638 N.W.2d at 844. The Supreme Court specifically 
noted that both the U.S. and Nebraska constitutional guarantees 
of due process apply to any “person” and that the county, as a 


SAUNDERS CTY. v. METROPOLITAN UTILITIES DIST.-A 147 
Cite as 11 Neb. App. 138 


creature and political subdivision of the State, is neither a natu- 
ral nor an artificial person. Id. See, also, Rock Cty. v. Spire, 235 
Neb. 434, 455 N.W.2d 763 (1990); Dodge Cty. Bd. v. Nebraska 
Tax Equal. & Rev. Comm., 10 Neb. App. 927, 639 N.W.2d 683 
(2002). Similarly, we disregard Saunders County’s arguments to 
the extent they concern asserted deprivations of due process. 


3. INVOLVEMENT OF SIEVERS AND FRANCE 

Saunders County has challenged the continued involvement 
in this matter of the hearing officer, Sievers, and France. 
Saunders County asserts that Sievers and France should not have 
been allowed to continue participating in the proceedings, that 
they engaged in improper ex parte communications with one 
another and with the director, that the Department failed to make 
a proper record of these ex parte communications, and that 
Sievers should have granted Saunders County’s repeated 
motions and requests that he recuse or disqualify himself from 
the proceedings. We find no merit to any of these assertions. 

Nearly identical issues appear to have been raised in City of 
Lincoln v. Central Platte NRD, supra, wherein Saunders County 
similarly challenged the involvement of Sievers and France in 
proceedings before the Department. Sievers was designated as 
the hearing officer in the present case, and France, the unit 
supervisor for permits and adjudications and later the division 
manager, assisted Sievers. In City of Lincoln v. Central Platte 
NRD, supra, just as in the present case, Saunders County relied 
heavily on Neb. Rev. Stat. § 84-913.04 (Reissue 1999) as the 
basis for asserting that Sievers and France should have been pre- 
cluded from continuing to be involved in the hearings on 
Saunders County’s amended complaint. 

[5] Section 84-913.04(1) provides: “A person who has served 
as investigator, prosecutor, or advocate in a contested case or in 
its prehearing stage may not serve as hearing officer or assist or 
advise a hearing officer in the same proceeding . . . “” Neb. Rev. 
Stat. § 84-914(6)(c) (Reissue 1999) provides: 

No agency head or employee engaged in the investigation 
or enforcement of a contested case shall make or know- 
ingly cause to be made an ex parte communication to a 
hearing officer or agency head or employee who is or may 


148 11 NEBRASKA APPELLATE REPORTS 


reasonably be expected to be involved in the decisionmak- 
ing process of the contested case. 
See City of Lincoln v. Central Platte NRD, 263 Neb. 141, 638 
N.W.2d 839 (2002). We therefore must consider whether the 
activities of Sievers and France prevented them from participat- 
ing in the hearings concerning Saunders County’s amended 
complaint. 

In City of Lincoln vy. Central Platte NRD, supra, the Supreme 
Court set forth the relative roles played by Sievers and France in 
the proceedings. The present case is substantially identical con- 
cerning the roles of Sievers and France. France has been involved 
in various functions assisting Sievers, she reviewed the MUD 
applications for completeness and accuracy, and she sent various 
documents and e-mails to Sievers concerning the case. Sievers 
was formerly a full-time employee of the Department, served as 
a special assistant to the director, and served as legal counsel. In 
those capacities, he provided legal advice to the Department. 

Saunders County made numerous repeated motions for 
Sievers to be disqualified or to recuse himself. In these motions, 
Saunders County has asserted that Sievers and France have 
“served as investigator, prosecutor, or advocate in this contested 
case or in its prehearing stage,” that Sievers has “grossly com- 
mingled his duties as a prior investigator for the Department 
and/or as an advocate for the Department and/or M.U.D. with 
his duty to be a neutral Hearing Officer,” that Sievers’ continued 
involvement violated various disciplinary rules and ethical con- 
siderations, and that Sievers’ continued involvement violated 
“fundamental principles of due process.” Saunders County 
sought the disqualification of Sievers through written motions 
and pleadings on at least 15 different occasions and raised the 
issue orally on repeated occasions. On each occasion, Saunders 
County’s request was denied. 

On August 17, 2000, Sievers issued a written order denying 
Saunders County’s petition for disqualification of Sievers as the 
hearing officer. In that order, Sievers specifically found that “there 
is nothing in the record that reflects that [Sievers or] France... 
have been involved in any investigation other than processing the 
County’s complaint and ordering other Department personnel to 
conduct a formal field investigation and to submit a written 
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report.” Sievers further found that “there is nothing in the record 
which would support an allegation that any of the Department 
employees . . . France, or [Sievers] have served as a prosecutor or 
advocate in this matter.” Finally, Sievers noted that “[i]n sum- 
mary, nothing in the record reflects anything that would constitute 
investigation, prosecution or advocacy by [Sievers or] France ... 
in these matters... .” 

Similarly to Saunders County’s argument set forth in the 
opinion in City of Lincoln v. Central Platte NRD, supra, 
Saunders County’s basis for claiming that Sievers and France 
were investigators is stated in its brief as follows: 

The Department has no rules or regulations concerning 
the requirements set forth in Neb. Rev. Stat. §§84-913.04 
and 84-914(6) (Reissue 1999). The Department has ignored 
the requirements of said statutes in this contested case. Neb. 
Rev. Stat. §84-913.04 was intended to prohibit persons that 
have served as investigators, prosecutors, or advocates con- 
cerning contested cases (i.e. investigating the completeness 
and correctness of applications for appropriating ground or 
surface water or complaints) from serving as the hearing 
officer or assisting the hearing officer. Neb. Rev. Stat. 
§84-913.04 is intended to provide a “bright line” and pre- 
vent the result reached in Central Platte NRD v. State of 
Wyoming, 245 Neb. 439, 513 N.W.2d 847 (1994) wherein 
Ann Bleed[{,} State Hydrologist[,] was allowed to serve as 
hearing officer concerning an application for an in-stream 
flow appropriation... . 


Susan France and LeRoy W. Sievers have both served as 
investigators, prosecutors and/or advocates to determine 
the correctness and completeness of MUD’s [a]pplications 
and/or the merits of Saunders County’s [a]mended 
[c]omplaint . . . and are prohibited by Neb. Rev. Stat. 
§84-913.04 from serving as or assisting the hearing officer 
in this contested case. 

(Emphasis omitted.) Brief for appellant at 13-15. 

[6] “ ‘Administrative adjudicators serve with a presumption 
of honesty and integrity.’” City of Lincoln v. Central Platte 
NRD, 263 Neb. 141, 150, 638 N.W.2d 839, 847 (2002), quoting 
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Central Platte NRD v. State of Wyoming, 245 Neb. 439, 513 
N.W.2d 847 (1994). There is no factual support for Saunders 
County’s conclusion that Sievers and France were investigators 
in this matter. There is no factual support to overcome the pre- 
sumption of honesty and integrity which Sievers is afforded. 

(7-9] The Legislature specifically barred only prosecutors, 
investigators, and advocates from participating as hearing offi- 
cers, or assisting hearing officers, in administrative hearings. City 
of Lincoln v. Central Platte NRD, supra. See, also, § 84-913.04. 
In the absence of anything to the contrary, statutory language is to 
be given its plain and ordinary meaning; an appellate court will 
not resort to interpretation to ascertain the meaning of statutory 
words which are plain, direct, and unambiguous. City of Lincoln 
v. Central Platte NRD, supra. In construing a statute, a court must 
determine and give effect to the purpose and intent of the 
Legislature as ascertained from the entire language of the statute 
considered in its plain, ordinary, and popular sense. /d. 

In the present case, Sievers found that Saunders County had 
failed to present evidence that he or France had performed an 
investigation for the purpose of presenting evidence or that they 
had participated as an advocate or prosecutor. Under the facts of 
this case, we conclude that Sievers and France were not prosecu- 
tors, investigators, or advocates so as to be prohibited from par- 
ticipation in the proceedings. Saunders County has not shown 
that either Sievers or France was prohibited by § 84-913.04 from 
serving as a hearing officer or advising the hearing officer. See 
City of Lincoln v. Central Platte NRD, supra. Saunders County’s 
assignments and assertions of error to the contrary are meritless. 


4. DENIAL OF SUBPOENAS 
(10] Next, Saunders County asserts that Sievers erred in 
denying requests for subpoenas for Sievers; France; Ann Bleed, 
the state hydrologist; and David Vogler, a Department attorney. 
In City of Lincoln v. Central Platte NRD, the Supreme Court 
iterated: 
“When the Nebraska Evidence Rules apply to an adminis- 
trative hearing, those persons performing adjudicative 
functions are presumptively incompetent to testify. To 
hold otherwise would enable the parties to remove 
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unwanted adjudicators simply by requesting a subpoena. 
However, there are limits to an agency’s power to shield 
its employees from a subpoena. An employee with unique 
knowledge indispensable to the adjudication may be sub- 
ject to a subpoena.” 
263 Neb. at 151-52, 638 N.W.2d at 848, quoting Central Platte 
NRD y. State of Wyoming, supra. 

The burden is on Saunders County to demonstrate that the 
Departmental employees possessed unique knowledge indis- 
pensable to the determination of the issues in this case. Saunders 
County has failed to demonstrate what unique and indispensable 
knowledge was possessed by any of the individuals for whom 
subpoenas were denied. The most that Saunders County does in 
this regard is to assert on appeal that because Sievers and France 
had communications with one another concerning the case, they 
had unique indispensable knowledge. Saunders County has 
failed to carry its burden, and this assertion of error is meritless. 


5. COMPLETE RECORD 

Next, Saunders County claims that the Department failed to 
maintain and make available a complete official record and failed 
to disclose “proposed or recommended decisions or orders.” 
Brief for appellant at 17. Saunders County attempted to raise a 
significantly comparable error in City of Lincoln v. Central Platte 
NRD, 263 Neb. 141, 638 N.W.2d 839 (2002). The Department’s 
decision is not arbitrary, capricious, or unreasonable simply 
because the record does not contain drafts of the hearing officer’s 
findings. See id. This assigned error is also meritless. 


6. DISMISSAL OF CAUSES OF ACTION 
Finally, we address Saunders County’s assertion that the 
Department erred in dismissing the 18 causes of action set forth 
in Saunders County’s amended complaint. 


(a) First Cause of Action 
Our review of Saunders County’s brief on appeal reveals that 
Saunders County has not asserted error with the Department’s 
dismissal of the first cause of action. As such, we need not fur- 
ther discuss the first cause of action. 
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(b) Remaining Causes of Action 

Saunders County asserts that the Department erred in finding 
that Saunders County lacked standing to pursue the 2d through 
18th causes of action. The 2d through 18th causes of action all 
alleged that various MUD wells were “illegal” and that the order 
granting MUD’s two applications was void because of a variety 
of alleged deficiencies in MUD’s application process. The 
Department determined that Saunders County was, in effect, 
challenging the applications and the order granting them and 
determined that Saunders County failed to demonstrate an ade- 
quate basis of standing to pursue the causes of action. We agree. 

[11-13] Before one is entitled to invoke a tribunal’s jurisdic- 
tion, one must have standing to sue, which involves having some 
real interest in the cause of action; in other words, to have stand- 
ing to sue, one must have some legal or equitable right, title, or 
interest in the subject matter of the controversy. Metropolitan 
Utilities Dist. v. Twin Platte NRD, 250 Neb. 442, 550 N.W.2d 907 
(1996). The purpose of a standing inquiry is to determine whether 
one has a legally protectable interest or right in the controversy 
that would benefit by the relief to be granted. Jd. Because the 
requirement of standing is fundamental to a court’s exercising 
jurisdiction, a litigant or court before which a case is pending can 
raise the issue of standing at any time during the proceeding. 
Ritchhart v. Daub, 256 Neb. 801, 594 N.W.2d 288 (1999). 

On appeal, Saunders County argues that the Department, in 
finding a lack of standing concerning the 2d through 18th causes 
of action but not the Ist cause of action, “simply do[es] not com- 
prehend that MUD’s wells are, per se, the subject of the 
[s]econd through [e]ighteenth [c]auses of [a]ction.” Brief for 
appellant at 25. Saunders County argues that because it is assert- 
ing the MUD wells are “illegal” and must be decommissioned, 
standing exists. We disagree with Saunders County. 

A review of Saunders County’s amended complaint indicates 
that the subject matter of the 2d through 18th causes of action is 
not the wells, but, rather, the permits granted to MUD because of 
the approval of the two applications and the water rights granted 
to MUD as a result. In the 2d through 18th causes of action, 
Saunders County repeatedly makes such assertions as that 
“(t]he [vJoid [o]rder [granting the two MUD applications] lacks 
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jurisdiction and is null and void to approve the [applications] due 
to a failure of the [a]pplication and [v]oid [o}rder to describe the 
beneficial uses, beneficial use area and quantity of water to be 
used for each beneficial use”; “[o]n information and belief, the 
[vJoid [o]rder fails to make the findings required by [various 
statutes] and is null and void”; “[t]he D[epartment] failed to give 
due consideration to all the essential elements required by 
[Nebraska statutes] while considering MUD’s .. . applications”; 
and “[{o]n information and belief, the D[epartment’s] [vJoid 
{o]rder failed to contain a discussion of the required factors for 
consideration under [Nebraska statutes].” Each of the 2d through 
18th causes of action asserts that the MUD wells are illegal 
“because the... [w]ells .. . do not have valid permits that com- 
ply with [Nebraska statutes]” or “because the .. . [w]ells . . . do 
not have a valid order approving an application” or “because the 
... [w]ells . . . do not comply with Nebraska law.” A review of 
the supporting assertions in each cause of action reveals that the 
alleged deficiencies pertain to the information in the applications 
or the findings and considerations of the Department in granting 
the applications. As such, it is apparent that the subject matter of 
the 2d through 18th causes of actions is not whether the wells are 
not properly registered or should be decommissioned pursuant to 
Neb. Rev. Stat. § 46-602 (Cum. Supp. 2000), as is the subject 
matter of the 1st cause of action. 

A review of the 2d through 18th causes of action and the evi- 
dence presented before the Department indicates that Saunders 
County’s alleged bases for standing can be summarized as (1) 
the applications for surface water rights filed by Saunders 
County, (2) the installation of a water well by Saunders County 
next to the MUD well field, (3) Saunders County’s authority and 
responsibility to enact and enforce zoning and flood plain regu- 
lations, (4) alleged riparian water rights, and (5) alleged entitle- 
ment to water rights because of a construction contract between 
Saunders County and MUD. 


(i) Surface Water Rights Application 
Saunders County presented evidence that the County had 
filed three applications to appropriate surface water. Saunders 
County acknowledged that the applications had not been granted 
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as of October 25, 2000. The Department held that Saunders 
County’s water rights applications did not provide standing to 
challenge water rights established by a water right holder with 
an earlier priority date. Because Saunders County’s applications 
had not been granted as of the October 25 hearing, the water 
rights granted to MUD by the approval of the two applications 
gave MUD an earlier priority date. As such, the Department held 
that the fact that Saunders County had filed applications for 
water rights after the MUD applications were approved did not 
give Saunders County standing to pursue the 2d through 18th 
causes of action. 

[14] The Nebraska Supreme Court has held that a water right 
applicant has no property right in a mere application for water 
rights. See, In re Applications A-16027 et al., 242 Neb. 315, 
495 N.W.2d 23 (1993); In re Applications A-15145, A-15146, 
A-15147, and A-15148, 230 Neb. 580, 433 N.W.2d 161 (1988). 
As such, Saunders County’s applications, which had not yet 
been approved as of the Department’s hearings in this case, do 
not provide Saunders County standing to pursue the 2d through 
18th causes of action which, in essence, challenge the approval 
of MUD’s prior applications and the water rights granted as a 
result thereof. The Department’s finding in this regard is sup- 
ported by competent evidence and is not arbitrary, capricious, 
or unreasonable. 


(ti) MUD’s Water Well 

Saunders County presented evidence that the County had 
constructed a water well adjacent to MUD’s well field. The well 
was, allegedly, constructed to provide water for road construc- 
tion projects. Saunders County presented evidence that the well 
had been tested and that a load of water had been removed from 
the well and used for road construction. Saunders County regis- 
tered this well in October 2000, approximately 2 years after 
MUD’s applications were approved. 

[15] On appeal, Saunders County asserts that the fact that it 
presented evidence of “a significant drawdown in the area of the 
[Saunders County] well,” there is an adequate basis for Saunders 
County’s standing because of the potential harm caused by 
MUD?’s water rights. (Emphasis omitted.) Brief for appellant at 
26. As the Department determined, however, Saunders County’s 
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reasoning is faulty in that it fails to recognize that Saunders 
County’s well was constructed and registered nearly 2 years 
after MUD’s applications were granted. Saunders County can- 
not now construct a well and create water rights that somehow 
give rise to standing to challenge an earlier grant of nights. See, 
Snyder v. EMCASCO Ins. Co., 259 Neb. 621, 611 N.W.2d 409 
(2000); SID No. 57 v. City of Elkhorn, 248 Neb. 486, 536 
N.W.2d 56 (1995) (causes of action accrue upon violation of 
legal right and when aggrieved party has right to institute and 
maintain suit). As such, the filing of a well registration 2 years 
after the applications were granted does not provide standing to 
Saunders County. The Department’s finding in this regard is 
supported by competent evidence and is not arbitrary, capri- 
cious, or unreasonable. 


(tii) Zoning and Flood Plain Regulations 

Saunders County presented undisputed evidence that the 
County has adopted zoning and flood plain regulations. Saunders 
County argued to the Department that MUD is required to obtain 
various permits and to comply with various zoning and flood 
plain regulations enforced by Saunders County. A review of the 
2d through 18th causes of action, however, indicates that none of 
them assert that MUD’s water rights granted by the approval of 
the two applications in any way violates zoning or flood plain 
regulations. Additionally, Saunders County did not present any 
evidence of any violation of these regulations. 

Our review of the record indicates that Saunders County failed 
to demonstrate in any way how the County’s authority to regulate 
zoning and flood plains provides standing for the 2d through 
18th causes of action challenging the approval of the MUD appli- 
cations and the water rights granted thereby. There has been no 
showing how this authority or these regulations give rise to a 
legal or equitable right, title, or interest in the subject matter of 
the 2d through 18th causes of action. The Department’s finding 
in this regard is supported by competent evidence and is not arbi- 
trary, capricious, or unreasonable. 


(iv) Riparian Rights 
Saunders County presented evidence in the form of testimony 
and a series of deeds and patents relating to real estate located in 
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Saunders County. Saunders County also provided evidence con- 
cerning the alleged use of the water associated with the real 
estate. The Department concluded that Saunders County failed to 
demonstrate proper use of the alleged riparian rights, failed to 
demonstrate the extent of alleged harm, failed to demonstrate the 
social value associated with the uses, failed to demonstrate the 
time of initiation of the uses, failed to demonstrate the suitability 
of the uses to the water course, and failed to demonstrate the bur- 
den on the county of avoiding the harm. The Department’s order 
ruling on Saunders County’s standing goes to great length and 
detail concerning the alleged riparian rights of Saunders County. 
On appeal, Saunders County has failed to adduce any argument 
concerning how the Department’s order was unsupported, arbi- 
trary, capricious, or unreasonable in this regard. 

{16] To determine whether Saunders County has standing to 
pursue the 2d through 18th causes of action based on riparian 
rights associated with the property Saunders County presented ev- 
idence about at the hearing, we first determine whether the prop- 
erty is riparian in nature and then to what extent Saunders County 
demonstrated riparian rights. To be riparian, land must have water 
flowing over it or along its border. See Krimlofski v. Matters, 174 
Neb. 774, 119 N.W.2d 501 (1963). We accept the Department’s 
review of the evidence in this regard and the Department’s con- 
clusion that Saunders County established that at least some prop- 
erty owned by Saunders County is riparian in nature. 

Nonetheless, our review of the record indicates that as the 
Department concluded, Saunders County has failed to demon- 
strate how having a riparian right to a parcel of real estate located 
within Saunders County provides standing for Saunders County 
to pursue the 2d through 18th causes of action. See Wasserburger 
v. Coffee, 180 Neb. 149, 141 N.W.2d 738 (1966). The most 
Saunders County did was present evidence that on at least two 
occasions sometime in the past, people have been seen using the 
water associated with Saunders County’s riparian rights for fish- 
ing, swimming, or boating. Saunders County failed to adduce 
any meaningful evidence to establish how its riparian rights 
would be in any way impacted by the subject matter of the 2d 
through 18th causes of action. On appeal, Saunders County pre- 
sents no argument whatsoever concerning the importance of its 
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riparian rights. The Department’s finding concerning riparian 
rights is supported by competent evidence and is not arbitrary, 
capricious, or unreasonable. 


(v) Entitlement 

Saunders County presented evidence that Saunders County 
granted MUD a construction permit. One condition of the per- 
mit indicates that MUD would agree to supply water to govern- 
mental subdivisions of Saunders County, on a cost basis, as per- 
mitted by law. Evidence adduced at the hearings before the 
Department indicated that the permits issued to MUD by the 
Department do not authorize MUD to use water in Saunders 
County and that the permits would need to be amended to allow 
them to do so. There was evidence that MUD would be willing, 
at some point, to negotiate selling water to Saunders County. 

Saunders County has failed to present any argument or legal 
authority on appeal for the notion that the condition contained in 
the construction permit somehow provides Saunders County 
standing to pursue the 2d through 18th causes of action. Saunders 
County has failed to demonstrate how the fact that MUD may 
have agreed to a condition in the permit which requires MUD to 
provide water to Saunders County somehow gives Saunders 
County standing to come before the Department alleging the ille- 
gality of the various wells because of problems with the applica- 
tion and approval process. We find the Department’s decision in 
this regard to be supported by competent evidence and to not be 
arbitrary, capricious, or unreasonable. 


(vi) Summary 

In summary, the Department found that Saunders County 
lacked standing to pursue the 2d through 18th causes of action. 
The Department found no merit to any of the bases for standing 
asserted by Saunders County below. On appeal, we find the 
Department’s order concerning standing to be supported by com- 
petent evidence and to not be arbitrary, capricious, or unreason- 
able. As such, we find no merit to Saunders County’s assertions 
on appeal that the Department erred in finding a lack of standing. 


V. CONCLUSION 
Saunders County has asserted numerous errors associated with 
the proceedings before the Department and the Department’s final 
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orders. These include assertions that the hearing officer should 
have been precluded from participating in the proceedings and 
that the Department erred in finding that Saunders County lacked 
standing to pursue its causes of action. As set forth above, we find 
Saunders County’s assertions on appeal to be meritless. The 
orders of the Department are affirmed. 

AFFIRMED. 
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1. Attorney Fees: Appeal and Error. The standard of review on the trial court’s deter- 
mination of a request for sanctions under Neb. Rev. Stat. § 25-824 (Reissue 1995) is 
whether the trial court abused its discretion. 

2. Attorney Fees: Words and Phrases. The term “frivolous,” as used in Neb. Rev. Stat. 
§ 25-824 (Reissue 1995), connotes an improper motive or legal position so wholly 
without merit as to be ridiculous. 
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MookeE, Judge. 
INTRODUCTION 

Bonnie J. Nichols appeals the decision of the district court for 
Lancaster County, Nebraska, denying her motion for an award 
of attorney fees and costs pursuant to Neb. Rev. Stat. § 25-824 
(Reissue 1995) on the basis that the action brought by Randolph 
Oldsmobile Co. (Randolph) was frivolous. For the reasons set 
forth herein, we affirm in part, and in part reverse and remand 
with directions. 


BACKGROUND 

This matter stems from an incident related to a former 
consumer-service relationship between Nichols and Randolph 
wherein Nichols alleged that after she had taken her vehicle in 
for repair, Randolph spilled paint on it and refused to wash and 
wax it. The circumstances surrounding this incident escalated to 
the level that Nichols was cited by the Lincoln Police 
Department for trespassing after Nichols refused to leave 
Randolph’s place of business. 

Several days after Nichols was cited for trespassing, 
Randolph filed a verified petition for temporary and permanent 
injunction on September 9, 1998, to enjoin Nichols from return- 
ing to Randolph’s business premises. Nichols timely answered 
the lawsuit, alleging that Randolph had filed a frivolous lawsuit, 
pursuant to § 25-824, and further alleging that she should be 
awarded reasonable attorney fees and costs for having to defend 
against the action. 

Initially, in an effort to resolve this matter, Nichols’ legal 
counsel contacted Randolph’s legal counsel and requested a vol- 
untary dismissal of the action in consideration for Nichols’ 
agreement that she would no longer patronize Randolph’s place 
of business in the future, but no agreement was reached. 

On October 5, 1998, a hearing was held to determine whether 
the temporary restraining order previously issued by the court on 
September 10 was to continue. By letter dated October 6, 1998, 
indicating an entry in the judge’s minutes, the district court 
vacated the temporary restraining order and denied Randolph’s 
request for a preliminary injunction pending trial. 
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After some time had passed, Nichols again requested a vol- 
untary dismissal of the lawsuit from Randolph. Hence, on April 
5, 1999, Randolph served a dismissal without prejudice on 
Nichols’ legal counsel. A short time later, Nichols filed a motion 
for an award of attorney fees and costs. In response to the 
motion, Randolph’s legal counsel alleged that he was ““sand- 
bagged’” into the dismissal because nothing was said about 
Nichols’ seeking attorney fees and costs when the dismissal was 
negotiated. Subsequently, on April 22, Nichols stipulated to 
Randolph’s withdrawal of the dismissal, and on May 11, the dis- 
trict court overruled Nichols’ motion for attorney fees and costs, 
indicating that the motion was premature. 

The parties, through their counsel, continued to negotiate, with 
the primary point of contention being Nichols’ refusal to forgo her 
pursuit of attorney fees and costs. From the record, the only dis- 
covery evident was the service of a request for admissions on 
Randolph by Nichols, the allegations of which were answered by 
Randolph. As the trial date approached, a pretrial conference was 
held on May 30, 2000, which resulted in the case’s being dis- 
missed upon the oral motion of Randolph. On the following day, 
Nichols again filed a motion for an award of attorney fees and 
costs. The district court denied Nichols’ motion on November 1 
and stated in its ruling that the evidence failed to show that 
Randolph’s case was brought in bad faith, was frivolous, or was 
brought for purposes of harassment or other improper conduct. 
From that order, Nichols has filed this appeal. 


ASSIGNMENTS OF ERROR 

Nichols claims, restated, that the district court erred in (1) 
failing to find that Randolph’s petition for a temporary and per- 
manent injunction was frivolous and brought in bad faith under 
§ 25-824(2), (2) failing to find that Randolph unnecessarily 
expanded the proceedings for purposes of harassment and other 
misconduct under § 25-824(4), and (3) failing to award her 
attorney fees and costs as provided for under § 25-824. 


STANDARD OF REVIEW 
[1] The standard of review on the trial court’s determination 
of a request for sanctions under § 25-824 is whether the trial 
court abused its discretion. Detmer v. Bixler, 10 Neb. App. 899, 
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642 N.W.2d 170 (2002). See Malicky v. Heyen, 251 Neb. 891, 
560 N.W.2d 773 (1997). 


ANALYSIS 
Frivolous Lawsuit. 

Nichols asserts on appeal that Randolph’s action was 
frivolous and brought in bad faith, and she thus seeks attorney 
fees and costs under § 25-824(2). 

Section 25-824(2) states: 

Except as provided in subsections (5) and (6) of this sec- 
tion, in any civil action commenced or appealed in any 
court of record in this state, the court shall award as part of 
its judgment and in addition to any other costs otherwise 
assessed reasonable attorney’s fees and court costs against 
any attorney or party who has brought or defended a civil 
action that alleges a claim or defense which a court deter- 
mines is frivolous or made in bad faith. 

[2-5] The term “frivolous,” as used in § 25-824, connotes an 
improper motive or legal position so wholly without merit as to 
be ridiculous. Peter v. Peter, 262 Neb. 1017, 637 N.W.2d 865 
(2002). The definition of “frivolous” as set forth above has also 
been held to mean without rational argument based on law and 
evidence to support a litigant’s position in the lawsuit. Tyler v. 
Stennis, 10 Neb. App. 655, 635 N.W.2d 550 (2001). Any doubt 
whether a legal position is frivolous or taken in bad faith should 
be resolved in favor of the one whose legal position is in ques- 
tion. Prokop v. Cannon, 7 Neb. App. 334, 583 N.W.2d 51 (1998). 
The determination of whether a particular claim or defense is 
frivolous must depend upon the facts of a particular case. Id. See 
Shanks v. Johnson Abstract & Title, 225 Neb. 649, 407 N.W.2d 
743 (1987). 

Although there is conflicting testimony as to the circum- 
stances surrounding the events that led to Randolph’s filing this 
action, Nichols argues that the lawsuit was frivolous and that 
Randolph filed its petition for an injunction in bad faith instead 
of allowing the trespassing citation issued to Nichols to deter 
her from any future contact with Randolph or its employees. 
Nichols further argues that the petition was brought in bad faith 
in that the trespassing citation was dismissed on November 23, 
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1998, thus demonstrating a lack of evidence for the trespassing 
charge. Finally, Nichols contends that the district court’s denial 
of the temporary injunction for the reason that the evidence 
failed to show the likelihood that Randolph would prevail on the 
merits of its petition, in addition to the fact that Randolph’s peti- 
tion failed to show that Randolph would suffer irreparable injury 
if the temporary injunction were not granted, further evidenced 
the lack of merit and the frivolousness of the lawsuit. 

Randolph, on the other hand, argues that it initially sought the 
injunctive relief to permanently restrain Nichols from entering 
upon its premises because of numerous problems with Nichols. 
Randolph claims that it thereafter refrained from voluntarily dis- 
missing the lawsuit until the court ruled on Randolph’s motion 
for a temporary injunction. Randolph asserts that it was attempt- 
ing to obtain the protection available in the form of an injunc- 
tion as opposed to accepting a written agreement with Nichols 
that would be negotiated outside of the judicial system. 

[6,7] As emphasized by the Nebraska Supreme Court in 
Shanks, 225 Neb. at 656, 407 N.W.2d at 747, “‘“[a]n appeal that 
is simply without merit is not by definition frivolous.”’” 
(Emphasis omitted.) Furthermore, “‘ “all doubts as to whether an 
appeal is frivolous should be resolved in favor of the [party filing 
the allegedly frivolous action].”’” Jd. Sanctions should not be 
imposed except in the “ ‘ “clearest cases.”’” /d. In bringing the 
injunction action, Randolph was attempting to seek relief avail- 
able to it through the judicial process for apparently disruptive 
behavior by Nichols at Randolph’s place of business. Based upon 
our review of the record, we find that the district court did not 
abuse its discretion in ruling that Randolph’s action was not 
frivolous or brought in bad faith. 


Continuation of Lawsuit. 

Nichols further argues that she is entitled to an award of attor- 
ney fees and costs under § 25-824(4), based on Randolph’s 
unnecessary delay of this matter for purposes of harassment and 
other improper conduct. 

Section § 25-824(4) sets forth the following: 

The court shall assess attorney’s fees and costs if, upon the 
motion of any party or the court itself, the court finds that an 
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attorney or party brought or defended an action or any part 
of an action that was frivolous or that the action or any part 
of the action was interposed solely for delay or harassment. 
If the court finds that an attorney or party unnecessarily 
expanded the proceedings by other improper conduct, 
including, but not limited to, abuses of civil discovery pro- 
cedures, the court shall assess attorney’s fees and costs. 
(Emphasis supplied.) 

A review of the district court’s order reflects that although the 
court stated that the evidence failed to show that this case was 
brought for purposes of harassment or other improper conduct, 
the court does not make a specific reference to § 25-824(4); nor 
does it make any reference to either party’s unnecessarily 
expanding the proceedings. However, the court’s use of the 
terms “harassment” and “improper conduct,” together with its 
denial of Nichols’ motion for attorney fees and costs, which 
motion referenced both subsections of § 25-824 at issue here, 
leads us to conclude that the district court considered both sub- 
sections (2) and (4) of § 25-824 in its ruling. 

The question to be resolved under § 25-824(4) in this case is 
whether Randolph continued to prosecute the injunction action 
solely for harassment or unnecessarily expanded the proceedings 
by other improper conduct. In analyzing this issue, we believe 
the critical timeframe to be the activity following Randolph’s ini- 
tial voluntary dismissal without prejudice on April 5, 1999. The 
activity in the case prior to this dismissal is attributed to the 
bringing of the lawsuit, which we have found was not frivolous 
or in bad faith under § 25-824(2). 

After receiving Nichols’ first motion for attorney fees and 
costs, which was filed on April 13, 1999, Randolph’s counsel 
wrote a letter to Nichols’ counsel, dated April 14, 1999, in which 
Randolph’s counsel stated: 

Now, here’s the plan. If your client continues to seek fees 
and costs, we will revoke our dismissal and proceed to trial. 
Therefore, your client will incur more costs and expenses 
because I can tell you that if you persist in this attempt to 
collect fees, your client will see the inside of a courtroom. 

Thereafter, Randolph withdrew the dismissal, and the litiga- 
tion continued with the primary activity being the negotiation of 
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another dismissal of the suit. Randolph refused to dismiss the 
case without an agreement by Nichols to sign a mutual release 
and thereby forgo her claim for attorney fees and costs. At this 
juncture, the only party who had the ability to end the litigation 
and stop both parties from incurring additional fees was 
Randolph, as Nichols could not file another motion for fees until 
the conclusion of the litigation. 

It is clear that after April 14, 1999, Randolph’s only purpose 
in continuing the litigation was to attempt to convince Nichols 
to give up her claim for attorney fees and costs by requiring 
Nichols to incur additional fees and expenses to prepare for trial. 
There was no evidence presented in the record that Randolph 
continued the litigation for the purpose of obtaining a permanent 
injunction, particularly where the evidence revealed that 
Nichols had not returned to the Randolph premises since the ini- 
tial trespassing citation was issued upon her. Under these cir- 
cumstances, we find that Randolph unnecessarily expanded the 
action after April 14, solely for harassment and by improper 
conduct. Therefore, the district court abused its discretion in 
failing to award fees and costs to Nichols under § 25-824(4). 


Award of Attorney Fees and Costs. 

Based upon the determinations made in the foregoing discus- 
sion of Nichols’ assignments of error, we further conclude that 
the district court did not err in denying Nichols’ motion for an 
award of attorney fees and costs under § 25-824(2), but did err 
in denying the motion under § 25-824(4). We therefore reverse 
in part, and remand the matter to the district court for a deter- 
mination of the fees and costs to be awarded to Nichols after 
April 14, 1999, from the record previously made. 


CONCLUSION 

We conclude that Randolph’s petition for an injunction against 
Nichols was not frivolous or brought in bad faith; however, we 
conclude that Randolph did unnecessarily expand the proceed- 
ings for the purpose of harassment and by improper conduct. We 
also conclude that the district court did not err in denying 
Nichols’ motion for an award of attorney fees and costs under 
§ 25-824(2), but did err in denying the motion under § 25-824(4). 
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Therefore, the judgment of the district court is affirmed in part 
and in part reversed, and the cause is remanded with directions to 
award Nichols fees and costs incurred in the district court after 
April 14, 1999. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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1. Workers’ Compensation: Final Orders: Appeal and Error. A review panel’s order 
affirming in part and in part reversing and remanding has previously been found to be 


appealable. 
2. Jurisdiction: Appeal and Error. It is not only within the power but it is the duty of 


an appellate court to determine whether it has jurisdiction over the matter before it. 

3. Workers’ Compensation: Final Orders: Appeal and Error. Even though workers’ 
compensation cases are special proceedings, an order of the Workers’ Compensation 
Court that does not determine all issues submitted to that court is not a final order and 
remains interlocutory until all issues are decided. 

4. Judgments: Jurisdiction: Appeal and Error. A necessary incident to an appellate 
court’s power to determine that it lacks jurisdiction over the merits of an appeal because 
the order appealed from was entered by a tribunal lacking jurisdiction is the power to 
vacate that order and, if appropriate, to remand the cause for further proceedings. 


Appeal from the Nebraska Workers’ Compensation Court. 
Order vacated, appeal dismissed, and cause remanded with direc- 
tions to dismiss. 


Lee S. Loudon, of the Law Office of Lee S. Loudon, for 
appellant. 


Nicole M. Mailahn, of Jacobsen, Orr, Nelson, Wright & 
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HANNON, SIEVERS, and Moore, Judges. 


HANNON, Judge. 
INTRODUCTION 
Blanca Delgado instituted this action in the Nebraska Workers’ 
Compensation Court against IBP, inc., alleging that she had been 
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injured while an employee of IBP and that the matters in dispute 
were temporary and permanent disability benefits, medical 
expenses, vocational rehabilitation benefits, attorney fees, inter- 
est, and penalties. After a trial, the trial court made an award for 
temporary and permanent disability benefits and medical 
expenses but made no findings or order concerning her right to 
rehabilitation benefits, penalties, interest, or attorney fees. 
Delgado appealed to the review panel, alleging that the trial court 
erred in failing to make certain findings, failing to correctly deter- 
mine her loss of earning power, and failing to provide reasoned 
decisions on these issues. The review panel found that the trial 
court’s failure to mention interest, penalties, or attorney fees in its 
decision indicated that the trial court found no merit in Delgado’s 
claim for these items; that there was evidence to support such 
finding; and that the trial court’s determination in that respect was 
justified. The review panel found that the evidence would have 
supported a finding by the trial court that a reasonable controversy 
existed as to these items, and it affirmed that aspect of the order. 
The review panel also found that the trial court’s order failed to 
provide a reasoned decision on Delgado’s loss of earning power, 
and the case was remanded to the trial court for a reasoned deci- 
sion on that issue. Delgado appealed to this court, alleging that the 
trial court erred in neither awarding interest, attorney fees, and 
penalties nor rendering reasoned decisions on those items and that 
the review panel erred by failing to reverse on such grounds. 

We conclude that since the trial court did not decide all of the 
issues submitted to it, its order is not final and appealable, and 
thus, we dismiss this appeal for lack of jurisdiction and direct 
the review panel to vacate its order and to dismiss the appeal 
from the trial court. 


BACKGROUND 

In her amended petition, Delgado alleges that she suffered 
two accidents in the course of her employment with IBP that 
caused physical injury to her. She alleges that the matters in dis- 
pute are temporary and permanent disability benefits, medical 
expenses, vocational rehabilitation benefits, attorney fees, inter- 
est, and penalties, and she prays that her rights be determined 
and that she be awarded the benefits she is entitled to under the 
Nebraska Workers’ Compensation Act. 
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IBP’s answer admitted Delgado’s employment and denied the 
remainder of the amended petition. At the hearing on June 27, 
2000, the parties stipulated (1) to Delgado’s average weekly 
wage on the dates of the accidents, (2) that she sustained injuries 
to the right upper extremity in an accident arising out of her 
employment with IBP on March 25, 1999, (3) that she sustained 
a cervical injury from a work-related accident on April 6, 2000, 
and (4) that IBP agreed to pay the medical bills shown in exhibit 
13. Because we are remanding the cause, we will not summarize 
the entire stipulation or the evidence. 

The trial court’s award was four pages long, single spaced. It 
discussed the stipulations and evidence and found that Delgado 
was entitled to temporary total disability benefits for the March 
25, 1999, accident, the dates of which entitlement are not ger- 
mane to our decision, as well as benefits for permanent impair- 
ment of her right upper extremity and the second and third fin- 
gers on her right hand and for a 6-percent loss of earning 
capacity. The trial court also found that IBP was entitled to 
credit for medical expenses paid pursuant to stipulation and 
ordered IBP to pay medical bills totaling $510 for treatment of 
the injury resulting from the April 6, 2000, occurrence. The trial 
court made no findings or order on Delgado’s right to rehabili- 
tation benefits, penalties, interest, or attorney fees. 

Delgado applied for review of the award, alleging that the 
trial court erred in failing to find that she was entitled to attor- 
ney fees and interest for IBP’s failure to timely pay her medical 
bills without providing a reasoned decision, in failing to enforce 
the parties’ stipulation that she had not reached maximum med- 
ical improvement for her injury of April 6, 2000, without pro- 
viding a reasoned decision, in assessing her loss of earning 
power based on her loss of physical function instead of her 
industrial disability, in failing to consider certain factors in 
determining her loss of earning power, and in finding that her 
loss of earning power was only 6 percent without providing a 
reasoned decision. 

The review panel decided that the trial court’s failure to award 
attorney fees, interest, and penalties for IBP’s failure to pay med- 
ical bills and other benefits in a timely manner and its failure to 
provide a reasoned decision pursuant to Workers’ Comp. Ct. R. 
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of Proc. 11 (2000) as to such items were not error because the 
absence of a specific finding indicated that the court found a lack 
of merit to Delgado’s claim for these items. Further, the review 
panel stated that there was evidence to support a finding that a 
reasonable controversy existed, to refute Delgado’s claim to the 
unawarded penalties, interest, and attorney fees. The review 
panel decided, however, that the trial court had failed to provide 
a reasoned decision about its finding of Delgado’s loss of earn- 
ing capacity. Therefore, the review panel remanded the matter for 
the trial judge to provide a reasoned decision concerning 
Delgado’s loss of earning capacity. 


ASSIGNMENTS OF ERROR 
Upon appeal to this court, Delgado alleges that the trial court 
erred in failing to find that she was entitled to penalties, interest, 
and attorney fees for IBP’s failure to timely pay her indemnity 
benefits and in failing to provide a reasoned decision with respect 
to that conclusion. 


ANALYSIS 

[1] We find the procedure followed in this case as outlined 
above to be troublesome. A review panel’s order affirming in 
part and in part reversing and remanding has previously been 
found to be appealable. See Underwood v. Eilers Machine & 
Welding, 6 Neb. App. 631, 575 N.W.2d 878 (1998). It is the fact 
that the trial court did not decide all of the issues submitted to it 
which we find troublesome about the procedure. We cannot 
accept the review panel’s conclusion that the trial court made an 
implied ruling denying interest, penalties, and attorney fees by 
not discussing or ruling upon such matters. It is impossible for 
us to know whether the trial judge actually intended an implied 
denial or whether he simply forgot to rule upon those issues. At 
first blush, we were inclined to simply remand the cause to the 
trial court with directions for the trial court to make the neces- 
sary findings and enter an order which decides the undecided 
issues. However, upon further consideration, we decided that 
analysis was wrong even though the ultimate result will be the 
same by the order we make here. 
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JURISDICTIONAL QUESTION 

[2,3] It is not only within the power but it is the duty of an 
appellate court to determine whether it has jurisdiction over the 
matter before it. Thompson v. Kiewit Constr. Co., 258 Neb. 323, 
603 N.W.2d 368 (1999); Breeden v. Nebraska Methodist Hosp.., 
257 Neb. 371, 598 N.W.2d 441 (1999). In a case we are issuing 
simultaneously with this case, Hamm v. Champion Manuf. 
Homes, post p. 183, 645 N.W.2d 571 (2002), we have concluded 
that Thompson, supra, teaches that an appeal may not be taken 
from an order of the Workers’ Compensation Court if that order 
is not a final order as that concept has been interpreted by the 
Nebraska Supreme Court. In Hamm, we also concluded that 
Thompson is authority for the proposition that we can look to 
non-workers’ compensation cases to determine whether a given 
order from the Workers’ Compensation Court is a final order. We 
further concluded in Hamm that even though workers’ compen- 
sation cases are special proceedings, an order of the Workers’ 
Compensation Court that does not determine all issues submitted 
to that court is not a final order and remains interlocutory until 
all issues are decided. Thompson is clear authority for the propo- 
sition that a review panel does not have jurisdiction of an appeal 
from a nonfinal order, and hence, we do not have jurisdiction to 
consider an appeal from a decision of a review panel which pur- 
ports to review such a nonfinal order. We therefore must decide 
whether the trial court’s order in this case is a final order. 

The trial court, as evidenced by its award, did not directly rule 
upon the claims for rehabilitation benefits, interest, penalties, or 
attomey fees. Only the amended petition and the answer to it 
inform the trial court, and this court, of the issues submitted to 
the trial court for decision. That is the function of such pleadings. 
We find nothing in the bill of exceptions which amends or 
changes the relief sought in the amended petition. While Delgado 
does not complain that the trial court failed to grant rehabilitation 
benefits, this requested relief was neither granted nor denied. 
Clearly, not all of the issues were decided, and therefore, the 
order is not final. The petition stated that vocational rehabilita- 
tion benefits were in dispute. The trial court also did not mle 
upon that issue. We find no evidence or discussion in the bill of 


170 11 NEBRASKA APPELLATE REPORTS 


exceptions on this subject. The issue was probably not presented, 
but the rule requiring the trial court to decide all issues before its 
order becomes final still applies. Frequently, a bill of exceptions 
contains statements which show certain issues have been aban- 
doned. The best procedure on issues pled but not litigated would 
be for the trial court to ascertain on the record whether unproved 
issues have been abandoned, or to simply find against the plain- 
tiff on such issues and deny relief on them. In School Dist. No. 
54 v. Howell, 172 Neb. 404, 110 N.W.2d 52 (1961), for example, 
the district court found that one issue that was pled was not pre- 
sented and therefore was not being decided. 


CONCLUSION 
[4] The court in Thompson, supra, merely dismissed the appeal 

in that case when it held that the review panel of the Workers’ 
Compensation Court did not have jurisdiction to enter the order 
appealed from. In that case, the review panel had affirmed the trial 
court’s decision, and a dismissal was all that was necessary. In 
this case, the review panel modified the trial court’s order. That 
modification cannot stand, because it was entered in a case where 
the review panel had no jurisdiction. A necessary incident to an 
appellate court’s power to determine that it lacks jurisdiction over 
the merits of an appeal because the order appealed from was 
entered by a tribunal lacking jurisdiction is the power to vacate 
that order and, if appropriate, to remand the cause for further pro- 
ceedings. State v. Rieger, 257 Neb. 826, 600 N.W.2d 831 (1999). 
In this case, we must vacate the order of the review panel. We do 
so, and we dismiss this appeal and direct the review panel to dis- 
miss the appeal from the trial court. 

ORDER VACATED, APPEAL DISMISSED, AND CAUSE 

REMANDED WITH DIRECTIONS TO DISMISS. 
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1. Taxation: Judgments: Appeal and Error. Appellate review of a Tax Equalization 
and Review Commission decision shall be conducted for error on the record. 

2. Judgments: Appeal and Error. When reviewing an order for errors appearing on the 
record, an appellate court’s inquiry is whether the decision conforms to the law, is sup- 
ported by competent evidence, and is neither arbitrary, capricious, nor unreasonable. 

3. ____:____.. In instances where an appellate court is required to review cases for 
error appearing on the record, questions of law are nonetheless reviewed de novo on 
the record. 

4. Taxation: Valuation: Presumptions: Evidence: Appeal and Error. There is a pre- 
sumption that a county board of equalization has faithfully performed its official 
duties in making an assessment and has acted upon sufficient competent evidence to 
justify its action. That presumption remains until there is competent evidence to the 
contrary presented, and the presumption disappears when there is competent evidence 
adduced on appeal to the contrary. From that point forward, the reasonableness of the 
valuation fixed by the board of equalization becomes one of fact based upon all the 
evidence presented. 

5. Taxation: Valuation: Proof. The burden of proof is on the taxpayer to establish the 
taxpayer’s contention that the value of the taxpayer’s property has been arbitrarily or 
unlawfully fixed by the county board of equalization at an amount greater than its 
actual value, or that its value has not been fairly and properly equalized when con- 
sidered in connection with the assessment of other property and that such disparity 
and lack of uniformity result in a discriminatory, unjust, and unfair assessment. 
____!____: ___. The burden of persuasion imposed on a complaining taxpayer is 
not met by showing a mere difference of opinion unless it is established by clear and 
convincing evidence that the valuation placed upon the taxpayer’s property, when 
compared with valuations placed on other similar properties, is grossly excessive and 
is the result of a systematic exercise of intentional will or failure of plain legal duty, 
and not mere errors of judgment. 

7. Sales: Valuation. A single sale may in some instances provide evidence of market 
value. 

8. Taxation: Valuation. The actual value of real property for tax purposes shall be the 
value which a willing buyer would be willing to pay for the fee simple interest. 


Appeals from the Nebraska Tax Equalization and Review 
Commission. Affirmed. 


Danene J. Tushar and Aimee A. Demulling, of Fraser, Stryker, 
Meusey, Olson, Boyer & Bloch, P.C., for appellant. 
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James S. Jansen, Douglas County Attorney, and James R. 
Thibodeau for appellee Douglas County Board of Equalization. 


HANNON, INBODy, and CARLSON, Judges. 


INBODY, Judge. 
I. INTRODUCTION 

Omaha Country Club (OCC) appeals from the May 18, 2001, 
order of the Tax Equalization and Review Commission 
(Commission) affirming the decision of the Douglas County 
Board of Equalization (Board) and denying OCC’s request for a 
decrease in the assessed values of the six parcels of land which 
are the subject of this appeal. 


II. STATEMENT OF FACTS 

OCC is the owner or lessee of seven adjoining parcels of land 
which make up its 18-hole golf course, clubhouse and other 
structures, parking lot, green space, and some farmland. The 
farmland is not part of this appeal. Prior to 1997, the six prop- 
erties subject to this appeal were leased under noncancelable, 
long-term leases effective until 2071. In 1997, subject property 
4020-0000-01, consisting of 26.2 acres, was sold to OCC in fee 
simple for $45,064 or $1,720 per acre, and the lease for the 
property was terminated. OCC is the taxpayer for the parcel of 
land which it now owns, and under the terms of the leases, OCC 
is responsible for paying the real property taxes on the five 
parcels of leased property. 

For the 2000 tax year, the Board assessed the value of the prop- 
erties at $2,062,900, which is approximately $8,550 per acre. 
OCC filed protests with the Board, alleging that the owned and 
leased properties were overvalued, and requested a reduction of 
the assessed values. The Board denied OCC’s request. OCC 
appealed to the Commission on August 17, 2000. The issue before 
the Commission was whether the subject properties should be 
assessed as if they were fee simple or whether the effect of long- 
term leases affecting the privileges pertaining to the properties 
should have been considered by the Board. In other words, 
how do the leased fee estate and leasehold estate affect the actual 
or fair market value of the real property at issue. The leased 
fee estate is an ownership interest held by the landlord who is 
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transferring specified rights, such as right to use and occupancy, 
to the lessee. The Appraisal of Real Estate, Appraisal Inst. (11th 
ed. 1996). The leasehold estate is the interest held by the lessee 
through a lease which transfers specified rights, such as the right 
to use and occupancy, to the lessee. Id. 

A telephonic hearing was held on February 26, 2001, and the 
Commission issued its order on May 18 upholding the Board’s 
decision and denying OCC’s request for a reduction in the 
assessed values of the properties. The Commission determined 
that the “actual or fair market value of the real property can only 
be ascertained by determining the value of the fee simple estate, 
including the Leasehold Estate, the Leased Fee Estate, and any 
severed estates.” The Commission also determined that the evi- 
dence presented by OCC, namely the appraisal by Patrick 
Morrissey and letter from John Elliott, were not credible evi- 
dence because both failed to adhere to the requirements of the 
Uniform Standards of Professional Appraisal Practice (USPAP) 
and valued only the leased fee estate. Thus, the Commission 
concluded that although OCC presented evidence that the rents 
due under the lease are below market and constitute evidence by 
which the leased fee estate value can be determined, OCC did 
not present any evidence of the value of the leasehold estate. 
Therefore, the actual or fair market value of the subject proper- 
ties could not be determined. As a result, the Commission found 
that OCC, by failing to produce clear and convincing evidence, 
did not overcome the presumption in favor of the Board. OCC 
has timely appealed to this court. 


Il. ASSIGNMENTS OF ERROR 

OCC assigns and argues that the Commission erred in affirm- 
ing the Board’s decision and denying OCC’s request for a reduc- 
tion in the assessed values of the properties. More specifically, 
OCC contends that the Commission erred because it (1) found 
that OCC did not overcome the statutory presumption of the 
validity of the Board’s assessment, (2) disregarded the existence 
of a recent comparable sale for less than the current assessed 
value, (3) disregarded the effect of long-term leases for below- 
market rents on the subject properties, (4) found that OCC’s pro- 
posed valuations separated the leasehold estates and leased fee 
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estates, and (5) failed to give proper consideration to the 
appraisal and letter submitted by OCC as evidence. 


IV. STANDARD OF REVIEW 
[1-3] Neb. Rev. Stat. § 77-5019(5) (Supp. 2001) provides that 
appellate review of a Commission decision shall be conducted 
for error on the record. When reviewing an order for errors 
appearing on the record, the appellate court’s inquiry is whether 
the decision conforms to the law, is supported by competent evi- 
dence, and is neither arbitrary, capricious, nor unreasonable. 
Constructors, Inc. v. Cass Cty. Bd. of Equal., 258 Neb. 866, 606 
N.W.2d 786 (2000). However, in instances where an appellate 
court is required to review cases for error appearing on the 
record, questions of law are nonetheless reviewed de novo on 
the record. County of Douglas v. Nebraska Tax Equal. & Rev. 

Comm., 262 Neb. 578, 635 N.W.2d 413 (2001). 


V. ANALYSIS 
OCC contends that the Commission erred in upholding the 
Board’s decision and denying OCC’s request for a reduction in 
the assessed values of the subject properties. 


1. STATUTORY PRESUMPTION 

[4] There is a presumption that a county board of equalization 
has faithfully performed its official duties in making an assess- 
ment and has acted upon sufficient competent evidence to jus- 
tify its action. That presumption remains until there is compe- 
tent evidence to the contrary presented, and the presumption 
disappears when there is competent evidence adduced on appeal 
to the contrary. From that point forward, the reasonableness of 
the valuation fixed by the board of equalization becomes one of 
fact based upon all the evidence presented. Schmidt v. Thayer 
Cty. Bd. of Equal., 10 Neb. App. 10, 624 N.W.2d 63 (2001). 

[5,6] The burden of proof is on the taxpayer to establish the 
taxpayer’s contention that the value of the taxpayer’s property 
has been arbitrarily or unlawfully fixed by the county board of 
equalization at an amount greater than its actual value, or that its 
value has not been fairly and properly equalized when considered 
in connection with the assessment of other property and that such 
disparity and lack of uniformity result in a discriminatory, unjust, 
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and unfair assessment. Newman v. County of Dawson, 167 Neb. 
666, 94 N.W.2d 47 (1959). Such a burden is not met by showing 
a mere difference of opinion unless it is established by clear and 
convincing evidence that the valuation placed upon the tax- 
payer’s property, when compared with valuations placed on other 
similar properties, is grossly excessive and is the result of a sys- 
tematic exercise of intentional will or failure of plain legal duty, 
and not mere errors of judgment. /d. 

In the present case, the only evidence regarding the valuation 
of the subject properties was the 1997 sale of subject property 
4020-0000-01; the letter of Elliott, a certified public accountant; 
the appraisal report of Morrissey, a certified general appraiser; 
and the affidavit of Len Buckwalter, Douglas County chief 
deputy assessor. We will proceed to discuss each in turn. 


(a) Comparable Sale 

OCC offered the 1997 sale of subject property 4020-0000-01, 
consisting of 26.2 acres, to OCC in fee simple for $45,064 or 
$1,720 per acre as evidence of a comparable sale in order to 
establish the actual value of the subject properties. 

[7] The term “sales comparison approach” or “market 
approach” means “a process of analyzing sales of similar recently 
sold properties in order to derive an indication of the most proba- 
ble sales price of the property being appraised.” 350 Neb. Admin. 
Code, ch. 50, § 001.16 (2000). A single sale may in some 
instances provide evidence of market value. Firethorn Invest. 
v. Lancaster Cty. Bd. of Equal., 261 Neb. 231, 622 N.W.2d 
605 (2001). 

The Commission disregarded OCC’s contention that the sale 
price of parcel 4020-0000-01 represented the actual or fair mar- 
ket value of the real property, since the sale price only repre- 
sented the value of the leased fee estate because that was all the 
seller had to sell. As a result, the Commission held that the 1997 
sale could not be used as a comparable sale to determine the 
actual value of the entire property, including the entire bundle of 
rights associated with fee simple ownership. Based upon our 
review of the record, we cannot say that the Commission erred 
in making the determination that the 1997 sale only reflected the 
value of the leased fee estate and therefore could not be used to 
determine the actual value of the entire property. 
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(b) Elliott’s Letter 
OCC submitted the letter from Elliott to support its proposi- 
tion that the subject properties were overvalued because the 
effect of long-term leases upon the properties should have been 
taken into account by the assessor. 
Elliott stated in his letter: 

For the purpose of monetary valuation, property has no 
value unless there is a prospect that it can be exploited by 
human beings. Since the property is under a non-cancelable 
lease, there is no opportunity for exploitation or to accrue 
more value to the property than the income from the lease 
payments. 

In order to determine the value of the real estate, Elliott calcu- 
lated the present value of the stream of lease payments that 
would be acquired by the buyer. Under this analysis, Elliott 
opined that reasonable fair market values for the properties are 
as follows: 


Key Number Value 

4019-0000-01 $233,469 
4018-0006-01 $158,351 
4018-0010-01 $124,419 
4021-0002-01 $142,678 
4021-0004-01 $ 42,618 


We note that Elliott offered no opinion of value for parcel 
4020-0000-01. 

The Commission determined that Elliott considered only the 
income stream to the owner of the leased fee interest and thus 
valued only the leased fee estate. As a result, the Commission 
found that the letter had valued only the leased fee estate and was 
not credible evidence of the actual or fair market value of the 
subject properties, including all the estates. The Commission 
also found Elliott’s letter to be noncredible because it was not 
made under oath in compliance with the provisions of 442 Neb. 
Admin. Code, ch. 4, § 010 (1999), which states that the testi- 
mony of witnesses may be taken by (1) affidavit, (2) deposition, 
(3) oral testimony, and (4) videotape of an examination con- 
ducted prior to the time of the hearing for use at the hearing. We 
agree with the Commission’s determination that because Elliott’s 
letter was not in compliance with the Nebraska Administrative 
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Code, it was not credible. Further, we also agree that Elliott’s let- 
ter estimated only the value of the income stream to the owner of 
the leased fee estate and never estimated the value of the lease- 
hold estate. Therefore, we cannot say that it was error for the 
Commission to determine that Elliott’s letter was not credible 
evidence of the actual value of the subject properties. 


(c) Morrissey’s Appraisal Report 

OCC submitted the appraisal report as support for its con- 
tention that the effect of the long-term leases on the subject 
properties should have been taken into consideration when mak- 
ing an assessment for tax purposes. 

Morrissey specifically states in his report that it should be 
considered a “ ‘Restricted Appraisal Report’ ”; is restricted to 
use by the party to whom it is addressed, OCC’s attorney; and 
could not be fully understood without additional information 
contained in Morrissey’s work file. 

From the report, it appears that Morrissey calculated the value 
of the reversion and the value of income stream, which he then 
added together in order to obtain the total value. In Morrissey’s 
opinion, the market value of the subject properties is $5,000 per 
acre. Morrissey then used a mathematical calculation to reduce 
the value of each subject property to its present worth. According 
to Morrissey, the present values of the subject properties are 
as follows: 


Key Number Value 

4018-0006-01 and 4018-0010-01 $37,106 
4019-0000-01 $34,970 
4020-0000-01 $10,001 
4021-0002-01 and 4021-0004-01 $25,449 


The Commission first determined that it would not be proper 
to review the appraisal report in the proceedings because it was 
a restricted appraisal report which was intended to be used only 
by the client for whom it was prepared. The comment to 
Standards Rule 2-2 of the USPAP, Appraisal Standards Board of 
the Appraisal Foundation (1999), which governs real property 
appraisal reports, states: “When the intended users include par- 
ties other than the client, either a Self-Contained Appraisal 
Report or a Summary Appraisal Report must be provided. When 
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the intended users do not include parties other than the client, a 
Restricted Use Appraisal Report may be provided.” The USPAP 
defines client as “the party or parties who engage an appraiser 
(by employment or contract) in a specific assignment.” Because 
the Commission was not the client, the Commission determined 
that the restricted appraisal report was not appropriate for use in 
these proceedings. However, the Commission did determine that 
the restricted appraisal report separated the leased fee estate and 
leasehold estate and thus was not credible evidence of the actual 
or fair market value of the subject properties. 

It appears from Morrissey’s report that he determined the 
value of the leased fee estate and the value of the leasehold 
estate and that by adding the two values together, he arrived at 
the value of each of the subject properties. However, we note 
that Morrissey stated that the report could not be fully under- 
stood without additional information contained in his work file. 
This additional information was not included in the evidence 
before the Commission, which means that his report cannot be 
fully understood. Upon our review of the record, we cannot say 
that the Commission erred in determining that Morrissey’s 
report was not credible evidence. 


(d) Affidavit of Buckwalter 

Buckwalter stated that he was responsible for the values 
assigned to the subject properties involved in this dispute. 
According to Buckwalter, the parcels in question were last re- 
appraised in 1998 as part of a simultaneous reappraisal of 18 
golf courses for the 1999 tax year. Buckwalter stated that the 
values of the subject properties were originally not changed for 
the 2000 tax year, but were subsequently increased 7 percent by 
the order of the Commission. 

According to Buckwalter, the values for the subject proper- 
ties, as assigned by the county assessor, are as follows: 


Key Number 2000 Value 
4018-0006-01-43 $340,700 
4018-0010-01-43 $283,600 
4019-0000-01-43 $736,200 


4020-0000-01-43 $224,000 
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4021-0002-01-43 $ 87,000 
4021-0004-01-43 $391,400 
The assessed values equate to approximately $8,550 per acre. 

The Commission found that OCC had not overcome the pre- 
sumption that the Board had faithfully performed its official 
duties in making an assessment and had acted upon sufficient 
competent evidence to justify its action. Therefore, the 
Commission affirmed the Board’s decision to deny a reduction 
in the assessed values and ordered OCC to pay the assessed 
amounts listed above. 

OCC has the burden to prove that the value of the subject 
properties was arbitrarily or unlawfully fixed by the Board at an 
amount greater than the actual value. This burden is not met by 
showing a mere difference of opinion. No evidence was pre- 
sented which established clearly and convincingly that the val- 
uations placed upon the subject properties, when compared 
with valuations placed on other similar properties, was grossly 
excessive and was the result of a systematic exercise of inten- 
tional will or failure of plain legal duty, and not mere errors of 
judgment. Because the evidence presented simply showed that 
Elliott, Morrissey, and Buckwalter differed in opinion as to the 
value of the subject properties, we find that OCC did not meet 
its burden of proving that the value of the subject properties 
was arbitrarily or unlawfully fixed by the Board at an amount 
greater than the actual value. Therefore, based upon our review 
of the record, we cannot say that the Commission erred in 
determining that OCC failed to overcome the presumption that 
the Board had faithfully performed its official duties in making 
an assessment and had acted upon sufficient competent evi- 
dence to justify its action. 


2. EFFECT OF LONG-TERM LEASE 

Under Nebraska law, real property “shall mean all land, . . . 
improvements, . . . and all privileges pertaining to real property.” 
350 Neb. Admin. Code, ch. 10, § 001.01 (2000). Privileges 
related to real property is defined as “the right to sell, lease, use, 
give away, or enter and the right to refuse to do any of these. All 
rights may or may not be vested in one owner or interest holder.” 
350 Neb. Admin. Code, ch. 10, § 001.01F (2000). 
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Nebraska law also provides that all real property not exempt 
from taxation is to be valued at its actual value. Neb. Rev. Stat. 
§ 77-201(1) (Cum. Supp. 2000). Further, 350 Neb. Admin Code, 
ch. 10, § 002.01A (2000), requires real property, except agricul- 
tural or horticultural land, to be valued at 100 percent of its 
actual value. For the purpose of taxing real property, actual 
value means the real property’s market value in the ordinary 
course of business. Neb. Rev. Stat. § 77-112 (Cum. Supp. 1998). 
Additionally, 350 Neb. Admin. Code, ch. 10, § 001.15 (2000), 
defines actual value as 
the market value or fair market value of real property in the 
ordinary course of trade. It is the most probable price 
expressed in terms of money that a property will bring if 
exposed for sale in the open market or in an arm’s-length 
transaction between a willing seller and willing buyer, both 
of whom are knowledgeable concerning all the uses to 
which the real property is adapted and for which it is capa- 
ble of being used. 

Actual value, market value, and fair market value mean exactly 

the same thing. Xerox Corp. v. Karnes, 217 Neb. 728, 350 

N.W.2d 566 (1984). 

This same issue was considered by the Supreme Court of 
Florida in Schultz v. TM Florida-Ohio Realty LTD., 577 So. 2d 
573 (Fla. 1991). In Schultz, the subject property was encum- 
bered by a 22-year lease for below-market rent which com- 
menced in 1970. The court stated that “‘the assessed value of 
the land must represent all the interests in the land. This means 
that despite the mortgage, lease, or sublease of the property, the 
landowner will still be taxed as though he possessed the prop- 
erty in fee simple.’” (Emphasis omitted.) /d. at 575 (quoting 
Dept. of Revenue v. Morganwoods Greentree, Inc., 341 So. 2d 
756 (Fla. 1976)). Thus, the court held that the valuation of prop- 
erty must represent the value of all interests in the property, i.e., 
the fair market value of the unencumbered fee. 

A similar result was reached in Caldwell v. Dept. of Revenue, 
122 Ariz. 519, 521, 596 P.2d 45, 47 (Ariz. App. 1979), where 
the court stated: ‘“‘The fact that an unfavorable lease may make 
the property less desirable to prospective buyers does not affect 
its full cash value for tax valuation.” The court held that the 
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combined value of the lessee’s and lessor’s interests under a 
long-term lease are subject to taxation. 
In Matter of County Dollar Corp. v. City of Yonkers, 97 
A.D.2d 469, 467 N.Y.S.2d 666 (1983), the taxpayer contended 
that the actual income was not reflective of the rental market, 
that it was in fact submarket, and that a capitalization process 
using the actual income did not reflect the true value of the prop- 
erty. The Special Term of the Supreme Court of Westchester 
County upheld the tax commission’s determination, stating: “ ‘It 
is elementary that “if contract rent is to be ignored, it must be 
demonstrated by clear, convincing evidence that the contract 
rent is below the true market.”’” Id. at 472, 467 N.Y.S.2d at 669 
(quoting Caroldee Realty Corp. v. Board of Assessors, 73 Misc. 
2d 41, 340 N.Y.S.2d 774 (1972)). On appeal, the Appellate 
Division of the New York Supreme Court stated: 
“(T]he existence of an outstanding lease at an unrealisti- 
cally low rental for a long term, not representing the fair 
rental value of the property, is not to be used as a basis for 
calculating actual value. Thus, the true value of the prop- 
erty for assessment purposes is to be ascertained as if unin- 
cumbered [sic] by such a lease.” 

Matter of County Dollar Corp. v. City of Yonkers, 97 A.D.2d at 

472, 467 N.Y.S.2d at 670 (quoting People ex rel. Gale v. Tax 

Comm., 17 A.D.2d 225, 233 N.Y.S.2d 501 (1962)). 

In Nance v. State Tax Com’n, of Missouri, 18 S.W.3d 611 
(Mo. App. 2000), the taxpayer entered into a 99-year lease 
agreement of the subject property, with the option to buy. In 
1962, the taxpayer subleased the property to a development 
company. The taxpayer exercised the option to buy the subject 
property in 1970. Upon review, the commission determined that 
the lease created two property interests: the leasehold, owned by 
the development company, and the leased fee, owned by the tax- 
payer. The commission held that the fair market value of the 
property is the sum of the separately valued interests and that 
the difference between the fair market value of the unencum- 
bered fee simple and the value of the leased fee estate and the 
leasehold estate equals the impact of the lease on the subject 
property. On appeal, the Missouri Court of Appeals stated: 
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Appellant may be correct in asserting that nobody 
would purchase the leased fee at its present terms consid- 
ering the tax burden. However, assessing the value of the 
leased fee interest in this case as zero would go against 
public policy. As Respondent points out, if a property 
owner could unilaterally alienate his property by lease or 
by other actions that make the property have no value to 
him, the taxing authority could not collect appropriate 
property tax because of the taxpayer’s unilateral action. If 
the property were not valued and assessed as unencum- 
bered by the lease, the taxpayer appears to be afforded a 
tax cut because of the poor judgment of his predecessors. 

Id. at 619. 

These cases require that the income attributed to the leased fee 
estate under a long-term lease be considered as one of the factors 
used to determine the actual or fair market value of the real prop- 
erty. However, as these cases demonstrate, the actual or fair mar- 
ket value of the real property can only be ascertained by first 
determining the fee simple value, including the value of the lease- 
hold estate, the leased fee estate, and any other severed estate. 

[8] Therefore, based upon our examination of Nebraska law 
and jurisprudence from other states, we hold that the actual value 
of real property for tax purposes shall be the value which a will- 
ing buyer would be willing to pay for the fee simple interest. 


VI. CONCLUSION 

For the reasons discussed above, we find that the Commission 
did not err in finding that OCC failed to overcome the presump- 
tion that the Board had faithfully performed its duties and had 
acted upon sufficient evidence to justify its action. We also hold 
that for tax purposes, the actual value of real property shall be 
the value which a willing buyer would be willing to pay for the 
fee simple interest. Therefore, the decision of the Commission 
is affirmed. 

AFFIRMED. 
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Car R. HAMM, APPELLEE, V. 
CHAMPION MANUFACTURED HOMES, APPELLANT. 
645 N.W.2d 571 


Filed May 28, 2002. No. A-01-808. 


1. Jurisdiction: Appeal and Error. It is not only within the power but it is the duty of 
an appellate court to determine whether it has jurisdiction over the matter before it. 

2. Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question does 
not involve a factual dispute, determination of a jurisdictional issue is a matter of law 
which requires an appellate court to reach a conclusion independent from that of the 
trial court. 

3. Workers’ Compensation: Final Orders. It is well settled that a workers’ compen- 
sation case is a special proceeding. 

4. Jurisdiction: Final Orders: Appeal and Error. If a party’s substantial rights are not 
determined by a court’s order and the cause is retained for further action, the order is 
not final for the purpose of appeal. An appellate court is without jurisdiction to enter- 
tain appeals from nonfinal orders. 

5. Workers’ Compensation: Final Orders: Appeal and Error. An appeal may not be 
taken from an order of the Nebraska Workers’ Compensation Court if that order is not 
a final order as defined by statute, as interpreted by the Nebraska Supreme Court. 

6. Final Orders: Appeal and Error. Generally, when multiple issues are presented to 
atrial court for simultaneous disposition in the same proceeding and the court decides 
some of the issues, while reserving some issue or issues for later determination, the 
court’s determination of less than all the issues is an interlocutory order and is not a 
final order for the purpose of an appeal. 

7. Final Orders. When not all of the issues are decided, the order is not a final order, 
but an interlocutory order, and when the unresolved issues are resolved, the whole 
order, including the interlocutory portion, becomes final. 

8. Judgments: Jurisdiction: Appeal and Error. A necessary incident to an appellate 
court’s power to determine that it lacks jurisdiction over the merits of an appeal 
because the order appealed from was entered by a tribunal lacking jurisdiction is power 
to vacate that order and, if appropriate, to remand the cause for further proceedings. 


Appeal from the Nebraska Workers’ Compensation Court. 
Order vacated, appeal dismissed, and cause remanded with direc- 
tions to dismiss. 


Mark Kadi, of Leininger, Smith, Johnson, Baack, Placzek, 
Steele & Allen, for appellant. 


Roger D. Moore, of Rehm Bennett Law Firm, P.C., L.L.O., 
for appellee. 


HANNON, INBopy, and CARLSON, Judges. 
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HANNON, Judge. 
INTRODUCTION 

Champion Manufactured Homes (Champion) has appealed 
from the order of the three-judge review panel of the Nebraska 
Workers’ Compensation Court which affirmed in part and in part 
remanded the award entered by the trial court in favor of Carl R. 
Hamm. We conclude that Champion’s appeal from the trial court 
to the review panel was an appeal from a nonfinal, and therefore 
nonappealable, order because the trial court did not determine 
all the issues before it, but set an issue for further hearing. Thus, 
the review panel was without authority to hear the appeal from 
the trial court, and this court is likewise without jurisdiction to 
hear the appeal. Accordingly, we dismiss this appeal, vacate the 
order of the review panel, and order that the review panel dis- 
miss the appeal from the trial court. 


BACKGROUND 

The record reveals that Hamm sustained an injury to his right 
knee while working at Champion in October 1993. He had 
surgery in March 1994 to remove the prepatellar bursa from his 
right knee. His physician found that he reached maximum med- 
ical recovery on December 15, 1994, and further found that he 
had a 5-percent permanent physical impairment and loss of use 
of the right lower extremity. Hamm had been paid all temporary 
and permanent benefits for that accident. 

On June 3, 1997, during the course of employment with 
Champion, Hamm injured his left knee. He had surgery on his 
left knee in July 1997 and again in January 1998. 

On March 28, 1998, Hamm informed his supervisor at 
Champion that he was unable to continue as a roofer for 
Champion because of his knee problems. The testimony is in 
dispute, but Hamm testified that he was told there were no posi- 
tions open for him if he could not perform his job and that his 
employment was then terminated. 

Hamm testified that in June 1998, he injured his right knee at 
home while playing with his children. He was unemployed at 
the time of the June injury. In July, Hamm began employment 
with Nutrition Services. Hamm injured his right knee while 
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working for Nutrition Services and saw a doctor in October 
1999 in response to that injury. 

Hamm filed a petition seeking workers’ compensation benefits. 
In the operative petition, Hamm prayed for temporary disability 
benefits, permanent disability benefits, vocational rehabilitation 
benefits, and payment of medical expenses, waiting-time penal- 
ties, attorney fees, and interest. 

On December 22, 2000, the trial court issued an award which 
found that Hamm was entitled to temporary total disability ben- 
efits during the period from March 29 through May 5, 1998, and 
that since Hamm would require future medical care of both 
knees, Champion was liable for that expense as well. The trial 
court awarded temporary total disability and permanent partial 
disability benefits for a finding of a 5-percent loss of use of 
Hamm’s left leg. The trial court found that it could not deter- 
mine medical expenses and mileage due and owing without a 
further hearing because the evidence was unclear, and it set a 
hearing for January 17, 2001, “to sort out the bills and mileage.” 
It also ordered Champion to “pay [Hamm’s] future medical care 
required by [Neb. Rev. Stat. §] 48-120 [(Reissue 1998)],” but 
denied rehabilitation services and allowed Champion credit for 
payments already made. 

On January 4, 2001, Champion filed an application for 
review, and after a hearing, the review panel found that there 
was evidence in the record to support the trial court’s finding 
that Hamm sustained a compensable accident and injury to his 
left knee and that it was not error for the trial court to order 
Champion to provide future medical care as it relates to Hamm’s 
left knee injury from June 3, 1997. However, the review panel 
found it was error for the trial court to find that Hamm had sus- 
tained a right knee injury arising out of and in the course of his 
employment with Champion, as there was no evidence to sup- 
port such a finding. 

In regard to the trial court’s order for a hearing to determine 
medical expenses and mileage, the review panel remanded the 
matter to the trial court for a determination of Champion’s lia- 
bility for the medical expenses and mileage based on the evi- 
dence submitted to the trial court. Champion appealed. 
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ASSIGNMENTS OF ERROR 

Champion alleges that the review panel erred in (1) affirming 
the trial court’s order requiring Champion to pay future and 
ongoing medical expenses regarding the injury to Hamm’s left 
knee, when the injury arose after Hamm left Champion’s 
employment; (2) substituting its own finding of fact for that of 
the trial court and then remanding the cause back to the trial 
court to determine medical expenses and mileage when the trial 
court found that it could not determine such expenses without 
further information; and (3) remanding the cause back to the 
trial court to determine claimed medical expenses and mileage, 
when Hamm did not assign error to the trial court’s finding 
thereon or seek such relief during review by the review panel. 


JURISDICTIONAL QUESTION 

[1] On our own motion, this court noticed a possible jurisdic- 
tional question. It is not only within the power but it is the duty 
of an appellate court to determine whether it has jurisdiction over 
the matter before it. Thompson v. Kiewit Constr. Co., 258 Neb. 
323, 603 N.W.2d 368 (1999); Breeden v. Nebraska Methodist 
Hosp., 257 Neb. 371, 598 N.W.2d 441 (1999). 

[2] When a jurisdictional question does not involve a factual 
dispute, determination of a jurisdictional issue is a matter of law 
which requires an appellate court to reach a conclusion indepen- 
dent of that of the trial court. Thompson, supra; In re Interest of 
Kelley D. & Heather D., 256 Neb. 465, 590 N.W.2d 392 (1999). 


ANALYSIS 

Appeals from a workers’ compensation trial court to a review 
panel are controlled by statutory provisions found in the Nebraska 
Workers’ Compensation Act. See, Neb. Rev. Stat. § 48-101 et seq. 
(Reissue 1998 & Cum. Supp. 2000); Thompson, supra. The 
Thompson court addressed the jurisdictional question relating to 
the Workers’ Compensation Court and stated, “[Section] 48-179 
provides for appeals from findings, orders, awards, or judgments 
whereas § 48-182 provides for appeals from final orders.” 258 

Neb. at 327, 603 N.W.2d at 371. It further stated: 
Neither § 48-179 nor § 48-182 defines a “final order” for 
purposes of a workers’ compensation appeal from a trial 
court to a review panel. Accordingly, we refer to § 25-1902, 
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which defines three types of final orders which may be 
reviewed on appeal, to wit: (1) an order which affects a sub- 
stantial right in an action and which in effect determines the 
action and prevents a judgment, (2) an order affecting a 
substantial right made during a special proceeding, and (3) 
an order affecting a substantial right made on summary 
application in an action after a judgment is rendered. 
Thompson, 258 Neb. at 328, 603 N.W.2d at 372. 

[3,4] It is well settled that a workers’ compensation case is a 
“special proceeding.” Id. at 329, 603 N.W.2d at 372. We are 
therefore only considering an issue involving a final order in a 
special proceeding. Hamm sought recovery for medical expenses 
and mileage as well as the other relief prayed for in the petition, 
and the liability of Champion for medical expenses and mileage 
was not determined by the trial court, but reserved for another 
hearing. “ ‘If a party’s substantial rights are not determined by a 
court’s order and the cause is retained for further action, the 
order is not final for purposes of appeal... . An appellate court 
is without jurisdiction to entertain appeals from nonfinal 
orders.’” Id. at 329, 603 N.W.2d at 373, quoting State v. Schlund, 
249 Neb. 173, 542 N.W.2d 421 (1996). The Thompson case dif- 
fers from this case in that the issue appealed from in Thompson 
was the only issue before the trial court when its order was made 
and in that the appeal therein was dismissed because the 
Thompson court determined that the trial court’s order did not 
affect a substantial right, whereas the order appealed from in the 
case at hand clearly affects a substantial right. 

[5] We conclude that the Thompson case is not authority for 
the proposition that the order in this case is not a final order. It 
is authority for the proposition that an appeal may not be taken 
from an order of the Workers’ Compensation Court if that order 
is not a final order as defined by statute, as interpreted by the 
Nebraska Supreme Court. We conclude that it is also authority 
for the proposition that we can look to non-workers’ compensa- 
tion cases to determine whether a given order is a final order. 

We recently decided a case wherein we stated, “The problem 
presented in this case stems from the jurisdictional implications 
of an order in a special proceeding which fails to decide all of the 
issues submitted to the court in that proceeding, and specifically 
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reserves ruling on one of such issues.” Paulsen v. Paulsen, 10 
Neb. App. 269, 272, 634 N.W.2d 12, 15 (2001). We have the 
same Situation in the instant case, the only difference being that 
the special proceeding is a workers’ compensation case and not a 
modification of a divorce decree. 

Paulsen addressed an appeal from a nonfinal order in a mod- 
ification of a divorce decree. In Paulsen, we determined that 
there was a lack of jurisdiction because the trial court’s order 
modified child custody but did not determine the amount of 
child support and reserved that for a later hearing. After an anal- 
ysis of Nebraska case law, we determined that the order was not 
a final, appealable order because it determined less than all the 
issues submitted to the court in the special proceeding. In mak- 
ing that decision, we relied on the following cases, all of which 
involve an attempt to appeal from an order made in a special 
proceeding: In re Estate of Seidler, 241 Neb. 402, 490 N.W.2d 
453 (1992) (appeal from probate court where trial court decided 
some issues while reserving some for later determination); 
Huffman v. Huffman, 236 Neb. 101, 459 N.W.2d 215 (1990) 
(where parent sought change in custody or change in visitation 
and order was held not final when court reserved issues of visi- 
tation and attorney fees for later determination); Gerber v. 
Gerber, 218 Neb. 228, 353 N.W.2d 4 (1984) (where appeal from 
order dissolving marriage but reserving other issues was dis- 
missed because order was not final); Goldenstein v. Goldenstein, 
110 Neb. 788, 195 N.W. 110 (1923) (where order setting aside 
previous allowance for alimony and child support but reserving 
question of new amount was held not final until new amount 
was set). The Goldenstein court said, in finding the order at 
issue therein to be a nonfinal order, “[The order] expressly 
reserves the very thing which was the point of contention for the 
future consideration and judgment of the court.” 110 Neb. at 
791-92, 195 N.W. at 112. 

[6] In considering the same question, the Huffman court 
reviewed cases from Nebraska and other jurisdictions and stated: 

Generally, when multiple issues are presented to a trial 
court for simultaneous disposition in the same proceeding 
and the court decides some of the issues, while reserving 
some issue or issues for later determination, the court’s 
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determination of less than all the issues is an interlocutory 
order and is not a final order for the purpose of an appeal. 
236 Neb. at 105, 459 N.W.2d at 219. 

This rule applies in the instant case. Because the trial court did 
not resolve the amounts of medical expenses due and owing as 
well as any amounts of mileage, but reserved them for later deter- 
mination, the order from the trial court was a nonfinal order. 

In resisting a possible dismissal for lack of jurisdiction, 
Champion’s counsel raises two points. One is that the trial court 
erred in setting, and even lacked jurisdiction to set, the issues of 
medical expenses and mileage for further hearing and that there- 
fore, the order of December 22, 2000, was a final order even 
with the erroneous order for further hearing. We point out that 
we are holding that the order from December 22 is not a final 
order because the court neither granted nor denied certain relief 
which was requested, not because the court set the issue for fur- 
ther hearing. We are not deciding whether the trial court erred or 
even had jurisdiction to set a further hearing. This court has no 
jurisdiction to decide the correctness of the trial court’s action. 
That will be decided only when and if the matter is properly 
assigned in a case in which this court does have jurisdiction. 

[7] Champion also argues that if it cannot appeal from the 
order within the statutorily allowed time after the order was 
entered, then it will lose its right to appeal from the significant 
part of the order which it maintains was erroneous. This argu- 
ment is based upon a fallacious understanding of the cases hold- 
ing that orders which do not decide all of the issues are not final. 
The above-cited cases that hold that when not all of the issues 
are decided, the order is not a final order, but an interlocutory 
order, also hold that when the unresolved issues are resolved, 
the whole order, including the interlocutory portion, becomes 
final. This is expressly what was held in Huffman, supra, and 
Goldenstein, supra. The discussion in Gagne v. Severa, 259 
Neb. 884, 612 N.W.2d 500 (2000), demonstrates this principle 
more fully. On further review of that case from this court, the 
Nebraska Supreme Court noticed that a motion for attorney fees 
had not been ruled upon by the trial court, and it dismissed the 
appeal for lack of jurisdiction for that reason. The case was 
returned to the trial court, and after attorney fees were awarded 
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by the trial court, the case was appealed anew. The Gagne court 
then considered the validity of all issues appealed, including the 
sufficiency of the evidence to support the verdict (the same issue 
this court had determined in the previous appeal). 


CONCLUSION 
[8] The court in Thompson v. Kiewit Constr. Co., 258 Neb. 

323, 603 N.W.2d 368 (1999), merely dismissed the appeal in that 
case when it held that the review panel of the Workers’ 
Compensation Court did not have jurisdiction to enter the order 
appealed from. In that case, the review panel had affirmed the 
trial court’s decision, and a dismissal was all that was necessary. 
In this case, the review panel modified the trial court’s order. 
That modification cannot stand. A necessary incident to an appel- 
late court’s power to determine that it lacks jurisdiction over the 
merits of an appeal because the order appealed from was entered 
by a tribunal lacking jurisdiction is power to vacate that order 
and, if appropriate, to remand the cause for further proceedings. 
State v. Rieger, 257 Neb. 826, 600 N.W.2d 831 (1999). In this 
case, we must vacate the order of the review panel. We do so, and 
we dismiss this appeal and direct the review panel to dismiss the 
appeal from the trial court. 

ORDER VACATED, APPEAL DISMISSED, AND CAUSE 

REMANDED WITH DIRECTIONS TO DISMISS. 


STATE OF NEBRASKA, APPELLEE, V. TATANKA SAPANAJIN, 
ALSO KNOWN AS JESSE T. ROUSE, APPELLANT. 
646 N.W.2d 668 


Filed June 4, 2002. No. A-OI-902. 


1. Motions for New Trial: Prosecuting Attorneys: Appeal and Error. An appellate 
court reviews a motion for new trial on the basis of prosecutorial misconduct for an 
abuse of discretion of the trial court. 

2. Trial: Words and Phrases. A trial court abuses its discretion when its rulings are 
clearly untenable, unfairly depriving a litigant of a substantial right and denying a 
just result. 

3. Motions for Mistrial: Prosecuting Attorneys: Waiver: Appeal and Error. A party 
who fails to make a timely motion for mistrial based on prosecutorial misconduct 
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waives the right to assert on appeal that the court erred in not declaring a mistrial due 
to such prosecutorial misconduct. 

4. Prosecuting Attorneys: Miranda Rights: Due Process. A prosecutor’s remarks 
referring to postarrest, pre-Miranda silence do not necessarily violate a defendant’s 
due process rights. 

5. Miranda Rights: Due Process. In the absence of the sort of affirmative assurances 
embodied in the Miranda warnings, it does not violate due process of law for a state 
to permit cross-examination as to a defendant’s postarrest silence when that defend- 
ant chooses to take the stand. 

6. Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
court’s refusal to give a requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of the law, (2) the tendered instruc- 
tion is warranted by the evidence, and (3) the appellant was prejudiced by the court’s 
refusal to give the tendered instruction. 

7. Criminal Law: Intent: Intoxication. Ordinarily, voluntary intoxication does not jus- 
tify or excuse a crime unless an accused is intoxicated to an extent or degree that the 
accused is incapable of forming the intent required as an element of the crime charged. 

8. Jury Instructions. Whether jury instructions given by a trial court are correct is a 
question of law. 

9. Convictions: Evidence: Appeal and Error. Regardless of whether the evidence is 
direct, circumstantial, or a combination thereof, an appellate court, in reviewing a 
criminal conviction, does not resolve conflicts in the evidence, pass on the credibility 
of witnesses, or reweigh the evidence. Such matters are for the finder of fact, and a 
conviction will be affirmed, in the absence of prejudicial error, if the properly admit- 
ted evidence, viewed and construed most favorably to the State, is sufficient to sup- 
port the conviction. 


Appeal from the District Court for Lancaster County: PauL D. 
Merritt, Jr., Judge. Affirmed. 


Amie C. Martinez and Jonathan M. Braaten, of Anderson, 
Creager & Wittstruck, P.C., for appellant. 


Don Stenberg, Attorney General, and George R. Love for 
appellee. 


SIEVERS, CARLSON, and Moore, Judges. 


CARLSON, Judge. 
INTRODUCTION 
Tatanka SapaNajin appeals after a jury trial in the district court 
for Lancaster County. After trial, the jury found SapaNajin guilty 
of possession of methamphetamine. The trial court found 
SapaNajin to be a habitual criminal and sentenced him to 10 years 
in prison. For the reasons set forth below, we affirm. 
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BACKGROUND 

In an information filed September 20, 1996, the State 
charged SapaNajin with possession of a controlled substance in 
violation of Neb. Rev. Stat. § 28-416(3) (Reissue 1995) and 
alleged that SapaNajin was a habitual criminal under Neb. Rev. 
Stat. § 29-2221 (Reissue 1995). 

Trial was held in April 1999. At trial, SapaNajin chose to rep- 
resent himself up until closing arguments, when SapaNajin 
requested that the public defender represent him. During his 
opening statement, SapaNajin acknowledged that the officers 
found a controlled substance, methamphetamine, in his coat on 
October 24, 1995. SapaNajin argued that the coat he was wear- 
ing was not his, but had been borrowed from a friend. SapaNajin 
also stated that none of the officers asked him if the coat or the 
drugs inside the coat were his. 

Officer Jeffrey Van Nortwick of the Lincoln Police Department 
testified that on October 24, 1995, he was working the second 
shift, from 3:30 to 11:30 p.m. Nortwick testified that he came into 
contact with SapaNajin on October 24 after being dispatched to a 
vandalism in progress. Nortwick testified that he and three other 
officers arrested SapaNajin that evening. Nortwick testified that 
after the arrest, a search of SapaNajin revealed a shot glass in 
the inside pocket of his coat, which shot glass later tested positive 
for methamphetamine. At trial, the prosecutor asked Nortwick 
if he recalled SapaNajin stating, “‘[t]hat’s not my shot glass, I 
don’t know where that came from,’” or anything to that effect. 
SapaNajin objected, stating that the State was trying to draw 
conclusions as to his silence. The State argued that it could ask 
those questions because SapaNajin opened the door in his open- 
ing statement. The trial court sustained SapaNajin’s objection 
and stated: 

Opening statement is not evidence. I see this as a peremp- 
tory strike. We have to wait {to see] if Mr. Sapa[N]ajin is 
going to testify, then he can testify, then you can ask him 
on cross-examination and if he says something different, 
you can call your officer back again. 

Besides the shot glass, the officers found two syringes, extra 
needles, and some alcohol wipes in the left outer front pocket 
of SapaNajin’s coat. The officers also found a marijuana pipe 
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with marijuana residue and two small marijuana joints on 
SapaNajin’s person. 

Officer Kevin Hinton transported SapaNajin to jail. At the 
jail, Officers Joseph Anderson and Kim Sneddeker conducted a 
search of SapaNajin. Anderson testified that SapaNajin was 
resistant and that it was Anderson’s belief that SapaNajin was 
highly intoxicated. Anderson testified that while the officers 
were searching SapaNajin, they found a pack of cigarettes and a 
small folded piece of paper in the cigarette package. Anderson 
testified that upon opening the paper, the officers found a white 
powdery substance. The record shows that one of the paper 
packets found in the cigarette pack subsequently tested positive 
for methamphetamine. Sneddeker testified that she retrieved the 
above items out of the left front pocket of either SapaNajin’s 
shirt or his coat. 

At trial, SapaNajin testified in his own defense. SapaNajin 
testified that on October 24, 1995, he was in a bar with some 
friends. SapaNajin testified that he was at the bar longer than 
he anticipated and that as it got toward evening, he realized 
that he should move his car if he was going to stay any longer. 
SapaNajin testified that when he left the bar, it was chilly out 
so he grabbed the coat of his friend Richard Maher. SapaNajin 
testified that he remembers Maher telling him, “ ‘Don’t lose 
my shot glass.’” Maher testified at trial, corroborating 
SapaNajin’s story and stating that the coat and the items inside 
were Maher’s. 

SapaNajin testified that when he left the bar, he had a “good 
buzz” going. SapaNajin testified that before he had walked three 
or four blocks, he got arrested. SapaNajin testified that he gen- 
erally smokes pot in a pipe and that the pipe found on him was 
his. SapaNajin testified that he does not use methamphetamine 
and that the items found on him containing methamphetamine 
were found in Maher’s coat and belonged to Maher, not him. 
Regarding any statements SapaNajin may have given to the 
police after his arrest, but before any Miranda warnings were 
given, he stated: 

I remember people once asking me if I had anything to 
say. I think it was Officer Van Nortwick, but, you know, 
what have I got to say? No, he said, you got drugs on you, 
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you know, nobody said that. They said, have you got any- 
thing to say? 

I remember them being more excited about a knife in my 
pocket than anything else. I get down to the jail, nobody 
waves something in front of me saying, uh-oh, look what 
we found? You got anything to say? Nobody did that, so I 
didn’t say anything. 

In the prosecutor’s closing argument, he commented on 
SapaNajin’s testimony as follows: 

Well, now, what if they pulled that off of my jacket and 
when they were doing so I said, geez, I don’t know whose 
that is. This isn’t my jacket. When I’m being booked into 
jail and having items pulled off of this jean jacket and just 
say, this isn’t mine. Make sure you keep straight what 
you’re taking out of which place because this isn’t mine. 
This is somebody else’s that I just borrowed right before I 
got arrested. But he doesn’t. 

After trial, the jury found SapaNajin guilty of one count of 
possession of methamphetamine. On April 29, 1999, SapaNajin 
filed a motion for new trial, which the district court denied on 
August 16. On August 23, the trial court sentenced SapaNajin to 
10 years in prison. On September 23, SapaNajin appealed. On 
December 23, this court dismissed SapaNajin’s notice of appeal 
for lack of jurisdiction. See State v. Sapanajin, 8 Neb. App. Ixvii 
(No. A-99-1122, Dec. 23, 1999). 

On January 3, 2000, SapaNajin filed a motion for rehearing, 
which this court overruled on April 5. On June 28, 2001, 
SapaNajin filed a motion for hearing on a petition for postcon- 
viction relief, seeking reinstatement of his direct appeal. On 
July 25, the trial court granted SapaNajin’s request for post- 
conviction relief and reinstated SapaNajin’s direct appeal. 
SapaNajin appeals. 


ASSIGNMENTS OF ERROR 
On appeal, SapaNajin argues that (1) the trial court abused its 
discretion in overruling his motion for a new trial based on pros- 
ecutorial misconduct during closing arguments, (2) the trial court 
erred in refusing to give a jury instruction on the defense of 
intoxication, (3) the evidence at trial was insufficient to convict 
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him of the charge of possession of methamphetamine, and (4) he 
was denied effective assistance of counsel at the trial level in vio- 
lation of the Sixth Amendment to the U.S. Constitution and arti- 
cle I, § 11, of the Nebraska Constitution. 


ANALYSIS 
Prosecutorial Misconduct. 

On appeal, SapaNajin argues that the trial court abused it dis- 
cretion in overruling his motion for new trial based on prosecu- 
torial misconduct during closing arguments. SapaNajin points to 
the following remarks made by the State in closing arguments: 

Well, now, what if they pulled that off of my jacket and 
when they were doing so I said, geez, I don’t know whose 
that is. This isn’t my jacket. When I’m being booked into 
jail and having items pulled off of this jean jacket and just 
say, this isn’t mine. Make sure you keep straight what 
you’re taking out of which place because this isn’t mine. 
This is somebody else’s that I just borrowed right before I 
got arrested. But he doesn’t. 

SapaNajin argues that the State committed prosecutorial mis- 
conduct by suggesting to the jury that they were allowed to infer 
SapaNajin’s ownership of the coat and its contents based on 
SapaNajin’s silence at the time of his arrest. 

[1,2] An appellate court reviews a motion for new trial on the 
basis of prosecutorial misconduct for an abuse of discretion of 
the trial court. State v. Thompson, 246 Neb. 752, 523 N.W.2d 
246 (1994). A trial court abuses its discretion when its rulings 
are clearly untenable, unfairly depriving a litigant of a substan- 
tial right and denying a just result. Jd. 

[3] Initially, we note that SapaNajin did not request a mistrial 
or move to have the court admonish the jury when the prosecutor 
made these remarks. A party who fails to make a timely motion 
for mistrial based on prosecutorial misconduct waives the right to 
assert on appeal that the court erred in not declaring a mistrial due 
to such prosecutorial misconduct. State v. Lotter, 255 Neb. 456, 
586 N.W.2d 591 (1998). 

Even so, we conclude that the prosecutor’s remarks in closing 
argument did not constitute prosecutorial misconduct. In Doyle 
v. Ohio, 426 U.S. 610, 96 S. Ct. 2240, 49 L. Ed. 2d 91 (1976), 
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the U.S. Supreme Court held that it is fundamentally unfair and 
a violation of due process to allow the silence of an arrested per- 
son to be used to impeach that person. 

[4,5] In Fletcher v. Weir, 455 U.S. 603, 102 S. Ct. 1309, 71 L. 
Ed. 2d 490 (1982), the Supreme Court limited this rule to post- 
arrest, post-Miranda silence. Specifically, the Supreme Court 
held that a prosecutor’s remarks referring to postarrest, pre- 
Miranda silence do not necessarily violate a defendant’s due 
process rights. The Court stated that “[i]n the absence of the sort 
of affirmative assurances embodied in the Miranda warnings, 
we do not believe that it violates due process of law for a State 
to permit cross-examination as to postarrest silence when a 
defendant chooses to take the stand.” 455 U.S. at 607. 

In its order denying SapaNajin’s motion for new trial based 
on prosecutorial misconduct, the trial court stated: 

A review of the court’s trial notes reveals there was no 
testimony concerning the defendant ever being advised of 
the Miranda rights or being given similar affirmative 
assurances. That being the case, all questioning of the 
defendant . . . relating to his not revealing certain informa- 
tion to law enforcement was questioning relating to pre- 
Miranda silence and was, therefore, properly used to 
impeach the defendant. 

After reviewing the record, we conclude that the trial court did 
not abuse its discretion in overruling SapaNajin’s motion for new 
trial on the basis of prosecutorial misconduct. On this record, the 
prosecutor’s statements during closing argument regarding 
SapaNajin’s postarrest, pre-Miranda silence did not constitute 
misconduct in light of SapaNajin’s trial testimony. This assign- 
ment of error is without merit. 


Intoxication Defense. 

On appeal, SapaNajin argues that the trial court erred in 
refusing to give the following jury instruction on the defense 
of intoxication: 

There has been evidence that the Defendant was under the 
influence of drugs at the time that the crime with which he 
is charged was committed. Intoxication is a defense only 
when a person’s mental abilities were so far overcome by 
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the use of alcohol that he could not have had the required 
intent. You may consider evidence of alcohol use along 
with all other evidence in deciding whether the Defendant 
had the required intent. 

Brief for appellant at 12. 

[6] To establish reversible error from a court’s refusal to give 
a requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of the law, (2) 
the tendered instruction is warranted by the evidence, and (3) the 
appellant was prejudiced by the court’s refusal to give the ten- 
dered instruction. State v. Bao, 263 Neb. 439, 640 N.W.2d 405 
(2002). Initially, we note that SapaNajin failed to request the 
above instruction at trial. Therefore, we review for plain error. 

[7,8] First, we note that SapaNajin’s tendered instruction is a 
correct statement of the law. Ordinarily, voluntary intoxication 
does not justify or excuse a crime unless an accused is intoxi- 
cated to an extent or degree that the accused is incapable of 
forming the intent required as an element of the crime charged. 
State v. Cook, 257 Neb. 693, 601 N.W.2d 501 (1999). Whether 
jury instructions given by a trial court are correct is a question 
of law. State v. Bao, supra. 

The next question is whether SapaNajin’s tendered instruc- 
tion is warranted by the evidence. On this record, SapaNajin did 
not raise the defense of intoxication at any time prior to this 
appeal. Rather, SapaNajin alleged that the coat he was wearing 
belonged to Maher and that all of the methamphetamine found 
on him by police on October 24, 1995, was Maher’s. 

Even if SapaNajin had raised intoxication as a defense at trial, 
the record does not support an instruction on that defense. 
Although the record shows that SapaNajin was intoxicated on 
October 24, 1995, SapaNajin presented no evidence to support the 
requirement that he was intoxicated to such an extent that he was 
incapable of forming the requisite intent to intentionally or know- 
ingly possess a controlled substance. Therefore, the trial court did 
not err in failing to instruct the jury on the defense of intoxication. 


Insufficiency of Evidence. 
On appeal, SapaNajin argues that the evidence at trial was 
wholly insufficient to warrant a rational fact finder’s determining 
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that SapaNajin intentionally and knowingly possessed a con- 
trolled substance. 

Section 28-416(3) provides: 

A person knowingly or intentionally possessing a controlled 
substance, except marijuana, unless such substance was 
obtained directly or pursuant to a valid prescription or order 
from a practitioner while acting in the course of his or her 
professional practice, or except as otherwise authorized by 
the act, shall be guilty of a Class IV felony. 

[9] Regardless of whether the evidence is direct, circumstan- 
tial, or a combination thereof, an appellate court, in reviewing a 
criminal conviction, does not resolve conflicts in the evidence, 
pass on the credibility of witnesses, or reweigh the evidence. 
Such matters are for the finder of fact, and a conviction will be 
affirmed, in the absence of prejudicial error, if the properly 
admitted evidence, viewed and construed most favorably to the 
State, is sufficient to support the conviction. State v. Utter, 263 
Neb. 632, 641 N.W.2d 624 (2002). 

SapaNajin contends that he did not intentionally or know- 
ingly possess methamphetamine because the drugs were found 
in a coat he had just borrowed from Maher. SapaNajin further 
argues that it was uncontradicted that Maher owned both the 
coat and its contents. 

While it is true that SapaNajin and Maher testified that the 
coat SapaNajin was wearing at the time of his arrest belonged to 
Maher, the jury was entitled to reject both SapaNajin’s and 
Maher’s testimonies to that effect. Additionally, as noted above, 
the State properly brought out the fact that SapaNajin first stated 
at trial that the coat was not his. SapaNajin testified that he did 
not tell the officers after his arrest that the coat and its contents 
did not belong to him. The jury was entitled to consider this evi- 
dence in reaching its verdict. We conclude that the evidence 
taken most favorably to the State is sufficient to support 
SapaNajin’s conviction for possession of methamphetamine. 


Ineffective Assistance. 

On appeal, SapaNajin contends that he was denied effective 
assistance of counsel at the trial level in violation of the Sixth 
Amendment to the U.S. Constitution and article I, § 11, of the 
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Nebraska Constitution. First, SapaNajin argues that he was 
denied effective assistance of counsel by his trial counsel’s fail- 
ure to object to the improper remarks pertaining to SapaNajin’s 
silence after arrest made by the prosecutor during closing argu- 
ment. Given our conclusion that the prosecutor’s remarks were 
not improper, we dismiss SapaNajin’s claim in that regard. 

Second, SapaNajin argues that he was denied effective assist- 
ance of counsel “by trial counsel’s failure to request a jury 
instruction on the defense of intoxication.” Brief for appellant at 
18. Because we concluded above that SapaNajin’s requested 
instruction on intoxication was not warranted by the evidence, 
SapaNajin’s ineffective assistance of counsel argument is with- 
out merit. 


CONCLUSION 

After reviewing the record, we conclude that the trial court 
did not err in overruling SapaNajin’s motion for new trial based 
on prosecutorial misconduct during closing arguments or in 
refusing to give a jury instruction on the defense of intoxication. 
We also conclude that the evidence at trial was sufficient to con- 
vict SapaNajin of the charge of possession of methamphetamine 
and that SapaNajin was not denied effective assistance of coun- 
sel at the trial level. 

AFFIRMED. 


LAWRENCE PRIBIL, APPELLANT, V. BARTON AND 
SANDRA KOINZAN, HUSBAND AND 
WIFE, ET AL., APPELLEES. 
647 N.W.2d 110 


Filed June 11, 2002. No. A-01-251. 


1. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the 
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial 
discretion is a factor only when the rules make such discretion a factor in deter- 
mining admissibility. 

2. ___. If a statement violates Neb. Evid. R. 408, Neb. Rev. Stat. § 27-408 (Reissue 
1995), a trial court does not have discretion to admit the statement. 

3. Jury Instructions: Judgments: Appeal and Error. Whether a jury instruction given 
by a trial court is correct is a question of law. When reviewing questions of law, an 
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appellate court has an obligation to resolve the question independently of the conclu- 
sion reached by the trial court. 

4. Trial: Appeal and Error. If an issue was actually considered by the trial court, it may 
be considered on appeal. 

5. Trial: Evidence: Appeal and Error. An objection that successfully excludes evidence 
must be timely in the sense that it must be made so that the other party has an opportu- 
nity to make a proper offer of proof or otherwise to preserve the issue for appeal. 

6. Compromise and Settlement. A compromise and settlement of litigation need not 
embrace all the matters in issue; adjustment of single issues, although not necessarily 
determinative of the outcome, should be encouraged. 

7, Rules of Evidence: Compromise and Settlement. Neb. Evid. R. 408, Neb. Rev. 

Stat. § 27-408 (Reissue 1995), excludes not only offers to compromise or offers made 

in attempting to compromise a claim which is disputed, but also excludes evidence of 

conduct or statements made in compromise negotiations. 

___: ___.. In complex settlement negotiations, in the absence of an express provi- 

sion that preliminary agreements are contingent upon full settlement of the issues 

being negotiated, such preliminary agreements on one or more of the disputed points 

should be treated like an offer of compromise or admission under Neb. Evid. R. 408, 

Neb. Rev. Stat. § 27-408 (Reissue 1995). 

9. Damages: Evidence: Proof: Words and Phrases. “Reasonable certainty” and “rea- 
sonable probability” mean the same thing, and it is not error for a trial court to instruct 
that damages must be proved by the plaintiff with reasonable certainty, notwithstand- 
ing that the plaintiff's burden of proof is by the greater weight of evidence. 


Appeal from the District Court for Holt County: WILLIAM B. 
CASSEL, Judge. Affirmed. 


George H. Moyer, Jr., of Moyer, Moyer, Egley, Fullner & 
Warnemunde, for appellant. 


David J. Partsch and Thomas H. DeLay, of Jewell, Collins, 
DeLay & Gray, for appellees Koinzans. 


Kathleen Koenig Rockey, of Copple & Rockey, P.C., for 
appellees Held and Shaw. 


IRwIN, Chief Judge, and HANNON and INBopy, Judges. 


HANNON, Judge. 
INTRODUCTION 
Lawrence Pribil sued Barton and Sandra Koinzan, Terry Held, 
and Genevieve Shaw (collectively the defendants) for damages 
that the Koinzans’ cattle did to Pribil’s mature corn and soybean 
crops on several quarters of irrigated land. The Koinzans’ cattle 
escaped from Shaw’s land and went onto Pribil’s neighboring 
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fields. A summary judgment on the issue of liability was granted, 
and liability is not disputed in this appeal. In Pribil’s operative 
petition, he sought $164,079.42 in damages, but the jury returned 
a verdict for only $34,920.60. Pribil alleges that the trial court 
erred in sustaining the defendants’ objection to the admission of 
evidence of an alleged agreement made by a representative of the 
Koinzans during settlement negotiations with Pribil on the corn 
and soybean yields he would have had without damage from the 
cattle, as well as the price of corn per bushel. Pribil also alleges 
error by the court in instructing the jury that Pribil must prove the 
damages to his crops to a “reasonable certainty.” We conclude that 
the alleged partial settlement was inadmissible under Neb. Evid. 
R. 408, Neb. Rev. Stat. § 27-408 (Reissue 1995), and that the 
complained about jury instruction has been specifically approved 
by the Nebraska Supreme Court. Accordingly, we affirm. 


SUMMARY OF EVIDENCE AND ISSUES 

Pribil is a 70-year-old farmer with many years’ experience 
growing com and soybeans on irrigated land southwest of 
O’Neill, Nebraska. The land is irrigated by center-pivot irriga- 
tion systems. These systems work by pivoting a suspended pipe 
with sprinklers on it around the center of a quarter, which is usu- 
ally 160 acres. Thus each system irrigates only about 130 acres 
of each quarter section. The irrigated portion of each quarter 
section is often called a “circle.” In 1996, Pribil raised corn and 
soybeans on 13 circles. The cattle trespassed upon only five cir- 
cles that were adjacent to Shaw’s land and to each other. It is 
undisputed that between September 23 or 25 and the end of 
October, cattle for which the defendants were legally responsi- 
ble escaped and got into and damaged the corn and soybeans on 
these five circles. 

The evidence contains a thorough history of the dates and 
times the cattle got into Pribil’s crops as well as the damage to 
these crops by the cattle or by those trying to get the cattle out 
of the fields. The trial court determined the defendants were 
liable as a matter of law for the damage those cattle did to 
Pribil’s crop. The issues litigated concerned the physical dam- 
ages the cattle did, the effect of that damage upon the yield of 
these circles, and the market value of that lost crop. 
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Pribil testified to the history of his farming of these circles, 
the yield history of each circle, and the details of his farming on 
each of the circles in 1996. The testimony included such things 
as the type of crop planted, when and how fertilizer and herbi- 
cide were applied, the farming practices used, and the appear- 
ance of the crop. This evidence appeared to show every imagin- 
able variable that might affect the yield and quality of the corn 
and soybeans that year, as well as the market value. Similarly, he 
testified in detail about the physical damage the cattle did to his 
corn and soybean fields by their trespassing. Obviously, he did 
this in order to establish a basis for his opinion and the opinions 
of other qualified farmers in the area of what would have been 
harvested from these circles had they not been damaged by the 
trespassing cattle. Pribil then testified to the yield he did in fact 
receive. Since Pribil and other farmers did testify about such 
matters, and there is no error assigned by any party concerning 
the foundation for such evidence or the sufficiency of that evi- 
dence to support the verdict, we see no point in summarizing 
this voluminous evidence. We do so only to the extent necessary 
to give a setting to the issues appealed. This is not to say that the 
defendants did not dispute Pribil’s case on damages on almost 
every issue. 

The cattle belonged to the Koinzans. Shaw owned the land 
from which the cattle escaped. She rented it to the Koinzans 
from May to October 1996, and. Held managed the Shaw prop- 
erty. Prior to trial, the court granted Pribil a partial summary 
judgment determining that all defendants were liable for the 
damage done by the Koinzans’ cattle, and that determination is 
not disputed in this appeal. 

Tom Chambers was an adjuster representing an insurance car- 
rier that was in some way liable for the damages Pribil suffered 
as a result of the trespassing cattle. In order to avoid raising 
issues concerning the existence of liability insurance, the parties 
stipulated that Chambers would be described as a “representa- 
tive” of the Koinzans. Pribil and Chambers had conversations 
during the fall of 1996 concerning the loss Pribil suffered from 
the trespass. Some statements made by Chambers during those 
conversations were admitted, but some of his statements were 
excluded upon the defendants’ objections. The exclusion of this 
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evidence is one of the issues in this appeal. The background and 
details will be set forth when we consider that issue. 

While the evidence on the amount of damages is not directly 
relevant to the issues of the appeal, a summary might be helpful 
to understand the issues. Pribil’s evidence, if accepted, would 
have shown he lost 26,311 bushels of corn and 2,153 bushels of 
soybeans from the cattle’s trespass. The value of the loss of yield 
is another variable, but the evidence would support a market value 
of approximately $2.75 per bushel for the corn and more than $5 
for the soybeans. Thus, the evidence would have supported a ver- 
dict of approximately $83,000. The jury returned a verdict for 
Pribil in the amount of $34,920.60, and Pribil appealed. 


ASSIGNMENTS OF ERROR 
Pribil assigns as error the trial court’s (1) refusing to allow the 
hearsay testimony of Tom Chambers, a representative of the 
Koinzans; (2) including jury instruction No. 8C; and (3) over- 
ruling Pribil’s motion for new trial. 


STANDARD OF REVIEW 

[1,2] In proceedings where the Nebraska Evidence Rules 
apply, the admissibility of evidence is controlled by the Nebraska 
Evidence Rules; judicial discretion is a factor only when the 
rules make such discretion a factor in determining admissibility. 
Snyder v. EMCASCO Ins. Co., 259 Neb. 621, 611 N.W.2d 409 
(2000). We find that in First Nat. Bank in Mitchell v. Kurtz, 232 
Neb. 254, 440 N.W.2d 432 (1989), the Nebraska Supreme Court 
reviewed, under the abuse of discretion standard, a ruling exclud- 
ing evidence under rule 408. That case, however, was decided 
before State v. Messersmith, 238 Neb. 924, 473 N.W.2d 83 
(1991), when the Nebraska Supreme Court clearly stated that the 
abuse of discretion standard applies only when discretion is a 
factor of admissibility. We find no suggestion in the Nebraska 
Evidence Rules that discretion is an element of admissibility 
under rule 408. “ ‘[I]f a statement violates the rule, a trial court 
does not have discretion to admit the statement.’” David P. 
Leonard, The New Wigmore: Selected Rules of Limited 
Admissibility § 3.2.3 at 295 (2002), quoting C.J. Duffey Paper 
Co. v. Reger, 588 N.W.2d 519 (Minn. App. 1999). Upon the basis 
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of that authority and our own reasoning, we conclude that rule 
408 is an exclusionary rule and not a rule of discretion. 

[3] Whether a jury instruction given by a trial court is correct 
is a question of law. When reviewing questions of law, an appel- 
late court has an obligation to resolve the question indepen- 
dently of the conclusion reached by the trial court. Nebraska 
Nutrients v. Shepherd, 261 Neb. 723, 626 N.W.2d 472 (2001). 

A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. Snyder, supra. 


ANALYSIS 
Exclusion of Tom Chambers’ Statements. 

After the Koinzans’ cattle were removed from the area near 
Pribil’s land, Chambers and Pribil talked on the telephone and 
then met by agreement at a restaurant in O’Neill. The parties 
stipulated that Chambers was a representative of the Koinzans, 
but not of Shaw or Held. The court therefore allowed some of 
the testimony of what Chambers said to Pribil into evidence as 
an admission against the Koinzans, but not as against Held and 
Shaw, and the jury was so instructed during some of Pribil’s ear- 
lier testimony of Chambers’ statements. 

Pribil testified that at that meeting he gave Chambers the 
weights that showed how much corn he had harvested from the 
southeast quarter of section 15, which had been picked. 
Chambers wanted to know if there was any way the corn could 
be harvested and taken to town and weighed. Pribil told him that 
all his corn goes into his bins. Pribil testified that Chambers 
asked for sample weights and that Pribil “said that I’d agree to 
go ahead and pick the North Half of the South Quarter that was 
so heavily damaged, and I would weigh that, but it would also 
go to the bins, and that’s what I did.” Pribil then testified that he 
“wasn’t about to weigh it all,” and he explained that by using bin 
measurements with the test weight of the corn and the moisture 
of the corn, he could come close to a correct determination of 
the amount of corn in a bin. 

The court ultimately instructed the jury that Pribil was enti- 
tled to recover “the market value the crop would have had at 
maturity, if it had not been injured . . . minus any market value 


PRIBIL v. KOINZAN 205 
Cite as 11 Neb. App. 199 


of the injured crop, and . . . minus any savings to the plaintiff in 
the cost of production and transportation to market.” Under the 
evidence in this case, the market value would necessarily be 
determined by the per bushel market value of corn and soybeans 
at the applicable time. The other element of damage would be 
the difference between what Pribil would have raised on this 
land minus the amount he did raise. In summarizing the evi- 
dence and argument, we are going to use the term “projected 
yield” to mean the amount of corn or soybeans per acre that the 
land would have produced in 1996 if the Koinzans’ cattle had 
not trespassed on Pribil’s fields and the term “actual yield” to be 
corn and soybean amounts that were actually harvested from the 
land in 1996. Except for a possible agreement between Pribil 
and Chambers in their meeting in O’Neill, both the projected 
yields and the actual yields were disputed. The evidence shows 
that the corn did not all mature on a given day and that the price 
of corn in late 1996 and early 1997 was not static. 

Pribil testified that in the meeting in O’Neill, he and 
Chambers discussed the projected yields of the damaged fields. 
Pribil’s attorney then asked, “And what did you say, and what did 
he say?” Counsel for Shaw and Held objected on the ground of 
hearsay. The court sustained the objection as to Chambers’ state- 
ments, but not as to Pribil’s statements. Pribil’s counsel asked to 
make an offer of proof, and the judge stated that he could do so 
at the next break. The examination of Chambers continued. Pribil 
testified that he told Chambers what he had harvested and that 
Chambers asked if he could inspect the fields. Chambers also 
asked for a photocopy of the page of a calendar upon which 
Pribil had written his projected yields and the yield he had lost. 
This document does not have the actual yield, and indeed the evi- 
dence is that some of the corn had not been harvested at the time 
of the meeting. The page was finally marked exhibit 45 and 
admitted into evidence. The several figures on that exhibit show 
Pribil computed his lost yield to be 26,311 bushels of corn and 
2,153 bushels of soybeans. These are the figures for lost yield 
which we used to compute the value of the loss that we con- 
cluded in our summary above the evidence would support. 

Pribil’s counsel then referred to the words “Average 135 
bushels” written near the top of exhibit 45. The exhibit actually 


206 11 NEBRASKA APPELLATE REPORTS 


contains a handwritten notation that is illegible, but probably is 
the abbreviation for average, followed by “135 bu.” Pribil was 
then asked to explain those words. He testified, “The figure 135 
is what we agreed on that it should have yielded, or that is an 
estimated yield of what it would have done, had there not been 
cattle in the corn.” An objection was made and sustained. Pribil 
was allowed to testify that 135 is the bushel amount that the corn 
would have yielded, without using the word “agreed.” In essence, 
Pribil was allowed to testify that “we estimated that it would do 
[yield] 155 [bushels].” Chambers wanted to deduct for moisture 
which would bring the estimated yield down to 135 bushels per 
acre. Pribil also testified that he and Chambers discussed a price 
of $2.75 per bushel for corn and that Pribil agreed to that price. 
Pribil testified that he next talked to Chambers over the telephone 
in February 1997 about whether the parties were going to “settle 
this.” Pribil was asked what he had said and what Chambers had 
said, and an objection was made and sustained. 

Later at the next break, Pribil’s counsel was given an oppor- 
tunity to make an offer of proof based on an earlier objection. 
Pribil’s counsel did so by a statement. It does not appear that 
there was any dispute on what the offer of proof contained. We 
therefore summarize it as follows: Pribil offered to prove that 
during Pribil and Chambers’ meeting in the restaurant in 
O’Neill, Chambers requested that Pribil’s projected yield be 
reduced for moisture. Pribil said he would reduce it to 135 
bushels per acre, and Chamber agreed that the defendants would 
pay on the basis of 135 bushels per acre for lost corn. It was also 
stated that Chambers told Pribil that Chambers would pay $2.75 
per bushel for the corn. The defendants objected to the offer of 
proof upon the basis of hearsay and settlement negotiations. 

Pribil’s counsel then argued that if the defendants are jointly 
and severally liable, the statements are not hearsay to any of the 
defendants, and that Pribil was testifying about a conversation 
that goes beyond settlement negotiations and is an agreement. 
He argued that Pribil and Chambers had agreed on the yield that 
Pribil would have received if the crop had not been damaged by 
the cattle, apparently 135 bushels per acre, and that they had 
agreed the price he would have received for that corn was $2.75 
per bushel. Counsel admitted that Pribil and Chambers still had 
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not agreed upon the amount of the loss, but only on the pro- 
jected yield and the price. 

The trial judge stated that he had concluded that the testi- 
mony was hearsay as to Held and Shaw, but not as to the 
Koinzans, but since the defendants were jointly and severally 
liable, there was no way to separate the interests of the defend- 
ants for the jury. The judge stated that consequently, the issue 
becomes one of unfair prejudice as to “the Koinzans” even if the 
issue was not expressly raised on the offer of proof. He stated 
that he considered the issue under rule 408 and Neb. Evid. R. 
403, Neb. Rev. Stat. § 27-403 (Reissue 1995). He ruled that the 
statements made in the offer of proof were inadmissible under 
rule 408 and that rule 403 would also apply. 

We have some difficulty determining what evidence of an 
agreement the offer of proof contained that was not already 
before the jury in a different form. If the substance of disputed 
testimony has been placed before the jury, the exclusion of it 
does not affect a substantial right. See State v. Fahik, 246 Neb. 
834, 524 N.W.2d 39 (1994). We do not rest our decision on that 
point, because it was not argued by the defendants in either this 
court or the trial court and because Pribil seems to be resting his 
position upon the refusal of the court to allow proof of an agree- 
ment, not just statements which Pribil testified that Chambers 
had made. 

Neither party argues any issue concerning whether the evi- 
dence was excludable as hearsay, and in view of the court’s rul- 
ing, we need not consider whether the offer excluded was 
hearsay. The court also referred to rule 403, which allows the 
exclusion of relevant evidence “‘if its probative value is substan- 
tially outweighed by the danger of unfair prejudice, confusion of 
the issues, or misleading the jury, or by considerations of undue 
delay, waste of time, or needless presentation of cumulative evi- 
dence.” It may well be that the judge thought, as we are inclined 
to believe, that substantially all of the information contained in 
the offer was already before the jury, but he did not say so. The 
defendants did not object upon the basis of rule 403, and the par- 
ties do not argue this issue. Therefore, we do not consider it and 
limit our consideration to the admissibility of the evidence 
under rule 408. 
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[4,5] Pribil argues in his brief that by initially objecting on 
the basis of only hearsay, the defendants waived the right to 
object on the basis of rule 408. In support of that position, Pribil 
cites 12 Fed. Proc. L. Ed. § 33-228 (1988). That authority does 
make that statement, but the case it cites as authority, Esco 
Corp. v. United States, 750 F.2d 1466 (9th Cir. 1985), involved 
a Situation where the hearsay objection was made at trial and the 
rule 408 objection was first made upon appeal. Naturally, the 
rule 408 objection was held to be untimely under Neb. Evid. R. 
103, Neb. Rev. Stat. § 27-103 (Reissue 1995). Rule 103 requires 
that for error to be predicated upon a ruling excluding evidence, 
the “substance of the evidence was made known to the judge by 
offer or was apparent from the context within which questions 
were asked.” Interestingly, rule 103 requires a “timely objec- 
tion” only to predicate error on the admission of evidence. In 
considering the need for a timely objection, one authority states: 
“If an issue was actually considered by the trial court, it may be 
considered on appeal.” 4 C.J.S. Appeal and Error § 213 at 293 
(1993). We are inclined to believe that an objection that suc- 
cessfully excludes evidence must be timely in the sense that it 
must be made so that the other party has an opportunity to make 
a proper offer of proof or otherwise to preserve the issue for 
appeal, but we find no discussion of the issue in the cases. The 
record shows that Pribil’s counsel had a full and complete 
opportunity to make an offer of proof at the next break, he did 
make an offer, and the court ruled upon the offer upon the basis 
of rule 408. We do not believe a waiver arose in that situation. 

Rule 408 states: 

Evidence of (1) furnishing or offering or promising to 
furnish, or (2) accepting or offering or promising to accept, 
a valuable consideration in compromising or attempting to 
compromise a claim which was disputed as to either valid- 
ity or amount, is not admissible to prove liability for or inva- 
lidity of the claim or its amount. Evidence of conduct or 
statements made in compromise negotiations is likewise not 
admissible. This rule does not require the exclusion of any 
evidence otherwise discoverable merely because it is pre- 
sented in the course of compromise negotiations. This rule 
also does not require exclusion when the evidence is offered 
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for another purpose, such as proving bias or prejudice of a 
witness, negativing a contention of undue delay, or proving 
an effort to obstruct a criminal investigation or prosecution. 

In Pribil’s brief, he recognizes that rule 408 requires the 
exclusion of conduct or statements made in a compromise nego- 
tiation, that public policy favors settlements, and that rule 408 
encourages this by making it unnecessary for parties to avoid 
making admissions during compromise negotiations by making 
offers hypothetical. Nevertheless, Pribil cites to O’Hare v. 
Peterson, 150 Neb. 151, 33 N.W.2d 566 (1948), which allowed 
into evidence as an admission a check and a statement tendered 
with it during negotiations, even though it was tendered as a 
basis for settlement. This case is inapplicable because it was 
decided before the adoption of the Nebraska Evidence Rules in 
1975. Before that date, the Nebraska rule was that admissions of 
fact made during settlement negotiations were admissible even 
if they were made during settlement negotiations if they were 
not made in hypothetical form. See Brown v. Hyslop, 153 Neb. 
669, 45 N.W.2d 743 (1951). 

Pribil also argues that the offer would establish that Pribil and 
Chambers actually agreed on the projected corn yield and the 
applicable price of corn. Pribil cites and quotes 2 McCormick on 
Evidence § 266 at 187 (John W. Strong 5th ed. 1999): 

If an offer of compromise is accepted and a contract is thus 
created, the party aggrieved may sue on the contract and 
obviously may prove the offer and acceptance. Moreover, 
if after such a contract is made and the offering party repu- 
diates it, the other may elect to sue on the original cause of 
action and here again the repudiating party may not claim 
privilege against proof of the compromise. The shield of 
privilege does not extend to the protection of those who 
repudiate the agreements, which the privilege is designed 
to encourage. 

In this case, Pribil did not sue on what he claimed to be the 
compromise agreement, but, rather, on the original cause of 
action. We note McCormick does not purport to deal with a set- 
tlement or compromise of elements of a controversy, but simply 
refers to a compromise that results in a contract, after an offer 
and acceptance. McCormick refers to a suit on the original cause 
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of action when the other party repudiates the compromise 
reached. This language necessarily assumes McCormick was 
considering a compromise of the entire controversy because it 
settles the original cause of action, not to merely some element 
of it. We have succeeded in finding only two of the three cases 
cited by McCormick in support of the above-quoted material. 
See, Union Trust Co. v. Resisto Mfg. Co., 169 Md. 381, 181 A. 
726 (1935) (involved agreement on one issue of controversy, but 
court rested its decision in part on no longer recognized rule that 
admission of facts during compromise negotiation were admis- 
sible); Reese v. McVittie, 119 Colo. 29, 200 P.2d 390 (1948) 
(involved complete settlement of controversy, not agreement on 
particular element). These cases were decided long before rule 
408 was adopted, and therefore are not helpful. After consider- 
able research, we have been unable to find any case decided 
under rule 408 which considers the admissibility of an agree- 
ment by the parties during a settlement negotiation where less 
than all of the disputed elements were agreed upon. 

[6] We find authority that recognizes that “[p]arties may settle 
any part of a controversy and leave the rest for litigation. Thus, a 
compromise and settlement of litigation need not embrace all the 
matters in issue; adjustment of single issues, although not neces- 
sarily determinative of the outcome, should be encouraged.” 15A 
C.J.S. Compromise and Settlement § 3 at 177 (1967). 

[7,8] However, rule 408 excludes not only offers to compro- 
mise or offers made in attempting to compromise a claim which 
is disputed, but also excludes “[e]vidence of conduct or state- 
ments made in compromise negotiations.” By its nature, negotia- 
tions are usually conducted by the negotiators discussing separate 
elements of a controversy that involves several disputed elements. 
It seems difficult to conceive how intelligent negotiation could be 
conducted otherwise. Usually, tentative agreements have to be 
made on certain elements as the discussion progresses. To the 
extent possible in such negotiations, when the parties can agree on 
one or more element, they do so. They are not likely to expressly 
state that agreements on the various elements are conditioned 
upon their being able to agree on other elements which they are 
about to discuss. Such preliminary agreements are not essentially 
different from statements made during negotiations, and in fact, 
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they are frequently made by way of an admission or a statement 
during the course of the negotiations. We think that generally, the 
notion that such agreements are conditioned upon being able to 
agree on all other points is understood but not spoken. In complex 
settlement negotiations, in the absence of an express provision 
that preliminary agreements are contingent upon full settlement 
of the issues being negotiated, such preliminary agreements on 
one or more of the disputed points should be treated like an offer 
of compromise or admission under rule 408. 

In the case at hand, Pribil alleged in his operative petition that 
he had a projected yield of 84,360 bushels of corn but an actual 
yield of only 29,956 bushels and that corn had a market value of 
$2.70 per bushel, not the $2.75 that he claims Chambers agreed 
to. In a sense, if there was an agreement, Pribil abandoned it by 
not pleading it. Even though Pribil’s counsel states in the offer 
of proof that Chambers and Pribil “agreed” upon these things, 
the only offered evidence of such an agreement was Pribil’s con- 
clusion. It would seem that if Pribil wanted to base his damages 
in part upon an agreement that was reached, he should have 
alleged the agreement in his petition; otherwise, his claim of 
such an agreement amounts to nothing but an attempt to avoid 
rule 408. We agree with the trial court that the offered evidence 
was not admissible. 


Jury Instructions. 

Pribil argues that the trial court erred in giving jury instruc- 
tion No. 8C. This part of instruction No. 8 deals with Pribil’s 
burden to prove the damages he claimed. The instructions on the 
issues of the burden of proof and damages necessary to under- 
stand this issue are as follows: 

Instruction No. 6 sets forth Pribil’s claim, and since the court 
established liability as a matter of law, it deals with damages. 
Subpart A(3) of that instruction states: “BURDEN OF PROOF: 
Before the plaintiff can recover against the defendants on the 
plaintiff’s claim, the plaintiff must prove, by the greater weight 
of the evidence, the nature and extent of the damage to the com 
and soybean crops.” Instruction No. 6 also tells the jury the 
effect of its findings in the event it finds Pribil has met his bur- 
den, as well as if he has not. 
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Instruction No. 7 states the burden of proof as follows: 

A. Any party who has the burden of proving a claim must 
do so by the greater weight of the evidence. 

(1) The greater weight of the evidence means evidence 
sufficient to make a claim more likely true than not true. It 
does not necessarily mean the greater number of witnesses 
or exhibits. 

(2) Any party is entitled to the benefit of any evidence 
tending to establish a claim, even though such evidence 
was introduced by another. 

(3) If the evidence upon a claim is evenly balanced, or if 
it weighs in favor of the other party, then the burden of 
proof has not been met. 

Instruction No. 8A tells the jury how it should determine 
damages. It essentially instructs the jury to award damages 
based on the market value of the crops Pribil lost. Instruction 
No. 8B tells the jury several things it can consider in determin- 
ing that market value. There is no claim that parts A and B of 
instruction No. 8 are incorrect. Instruction No. 8C is the part 
Pribil claims is incorrect, and it states: “The evidence must 
establish the amount of any item of damage with reasonable cer- 
tainty or that item of damage cannot be recovered.” 

At the jury instruction conference, Pribil objected to the 
court’s use of the words “reasonable certainty” in instruction 
No. 8C, and that issue was clearly preserved for consideration as 
part of this appeal. On appeal, Pribil bases his argument on sev- 
eral cases, none of which directly consider the correctness of a 
jury instruction similar to the “reasonable certainty” standard 
contained in instruction No. 8C. Pribil relies upon and quotes a 
statement in Frank H. Gibson, Inc. v. Omaha Coffee Co., 179 
Neb. 169, 137 N.W.2d 701 (1965). In that case, a previous deci- 
sion of that court denying the plaintiff recovery after obtaining 
a jury verdict was reversed on rehearing because that court con- 
cluded that a jury verdict for the plaintiff was supported by suf- 
ficient evidence of causation and damages. Pribil quotes a state- 
ment from that case as follows: 

If we were to follow defendants’ argument to its ulti- 
mate conclusion, we would require a much higher degree 
of certainty for damages than for other elements in the 
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action. Juries are allowed to act upon inferential and prob- 
able as well as direct and positive proof. . .. 

In many types of tort actions it may be said to be impos- 
sible to determine damages with exactitude and precision. 
Here, good will was not susceptible of exact pecuniary 
measurement. All that was required was that it be proved 
that damage resulted, and that sufficient evidence be 
adduced to enable the jury to make the most intelligible and 
accurate estimate which the nature of the case will permit. 

Id. at 186, 137 N.W.2d at 711-12. 

We think Pribil left out of the above quote a very significant 
part that was contained where the ellipsis appears. The excluded 
part was: “In Tarry v. Johnston, 114 Neb. 496, 208 N.W. 615 
[(1926)], we said: ‘In an action at law for the loss of good will, 
the evidence must contain sufficient data to enable a jury, with a 
reasonable degree of certainty and exactness, to estimate the 
actual damages.’ (Emphasis supplied.)” Frank H. Gibson, Inc., 
179 Neb. at 186, 137 N.W.2d at 711-12. The Frank H. Gibson, 
Inc. case does not support Pribil’s position. 

Pribil also cites the introduction to NJI2d Civ. ch. 4 to the 
effect that the “reasonable certainty” standard is applied only by 
the trier of law, that is the court, and not by the trier of fact, the 
jury. He also argues that instruction No. 8C changed the burden 
of the plaintiff’s proof and rendered the instructions internally 
contradictory. In effect, he argues that the reasonable certainty 
standard contradicts the burden of proof instruction. Pribil also 
cites various cases to be support for his argument, such as Bristol 
v. Rasmussen, 249 Neb. 854, 547 N.W.2d 120 (1996) (bench trial 
where amount of damages for crops was at issue), and Lis v. 
Moser Well Drilling & Serv, 221 Neb. 349, 377 N.W.2d 98 
(1985) (bench trial where it was held one seeking recovery in 
contract action has burden of proving damages with as much cer- 
tainty as case permits). The cases did not involve jury trials and 
thus are not very helpful to a resolution of this issue. 

We believe that Worth v. Schillereff, 233 Neb. 628, 447 N.W.2d 
480 (1989), is the case which controls the issue presented by 
instruction No. 8C. Worth was a suit for personal injuries sus- 
tained in an automobile accident. The plaintiff sought special and 
general damages, including future damages, as well as damages 
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for loss to his wife of his services and consortium. The court 
instructed the jury that future damages must be “ ‘reasonably cer- 
tain.’ ” Id. at 630, 447 N.W.2d at 482. The plaintiff appealed, argu- 
ing that the trial court erred in so instructing the jury “ ‘when the 
standard which has been recognized in this state since 1981 is 
“reasonably probable”.’” Jd. at 630, 447 N.W.2d at 483. The 
plaintiff in Worth argued essentially the same point as Pribil 
argues in this case. 

[9] In addition, in holding that an instruction almost identical 
to the one given by the trial court in this case in instruction No. 
8C was not error, the Worth court stated: “This court has said that 
‘reasonable certainty’ and ‘reasonable probability’ are one and 
the same thing.” 233 Neb. at 633, 447 N.W.2d at 484, citing Lane 
v. State Farm Mut. Automobile Ins. Co., 209 Neb. 396, 308 
N.W.2d 503 (1981). With this statement and holding by the 
Nebraska Supreme Court, we conclude there is nothing further to 
discuss. We believe the Worth court clearly held that “reasonable 
certainty” and “reasonable probability” mean the same thing and 
that it is not error for a trial court to instruct that damages must 
be proved by the plaintiff with reasonable certainty, notwith- 
standing that the plaintiff’s burden of proof is by the greater 
weight of evidence. 


Motion for New Trial. 

The issues raised by the motion for new trial were the same 
as those discussed above and therefore will not be reconsidered. 
There was no abuse of discretion in overruling Pribil’s motion 
for new trial. 


CONCLUSION 

Because Chambers’ statements related to offers to negotiate 
or compromise and are therefore inadmissible under rule 408, 
we find that issue to be without merit. Likewise, because the 
Nebraska Supreme Court has decided that giving a jury instruc- 
tion asking the jury to determine “reasonable certainty” is not 
error, we find Pribil’s assignment of error on that issue to be 
without merit. We therefore affirm. 

AFFIRMED. 
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Judgments: Appeal and Error. In a bench trial of a law action, a trial court’s fac- 
tual findings have the effect of a jury verdict and will not be set aside on appeal 
unless clearly erroneous. 

Employer and Employee: Independent Contractor. Ordinarily, a person’s sta- 
tus as an employee or an independent contractor is a question of fact, because there 
is rarely a definitive contract on the matter. 

____:____. A worker’s status is determined by considering the extent of control 
which, by the agreement, the employer may exercise over the details of the work; 
(2) whether the one employed is engaged in a distinct occupation or business; (3) 
the kind of occupation, with reference to whether, in the locality, the work is usu- 
ally done under the direction of the employer or by a specialist without supervi- 
sion; (4) the skill required in the particular occupation; (5) whether the employer 
or the one employed supplies the instrumentalities, tools, and the place of work for 
the person doing the work; (6) the length of time for which the one employed is 
engaged; (7) the method of payment, whether by the time or by the job; (8) whether 
the work is part of the regular business of the employer; (9) whether the parties 
believe they are creating an agency relationship; and (10) whether the employer is 
or is not in business. 

Independent Contractor: Words and Phrases. An independent contractor is one 
who, in the course of an independent occupation or employment, undertakes work 
subject to the will or control of the person for whom the work is done only as to 
the result of the work and not as to the methods or means used. 

Employer and Employee: Independent Contractor: Contracts. Even the 
employer of an independent contractor may, without changing the status, exercise 
such control as is necessary to ensure performance of the contract in accordance 
with its terms. 

Employer and Employee: Wages. The payment of wages, specifically limited 
wages, argues for an employment relationship. 

Employer and Employee: Taxes. Withholding of taxes tends to indicate an 
employer-employee relationship, while the failure to do so is a contrary indication. 
Health Care Providers: Public Health and Welfare. The Nebraska Department 
of Health and Human Services is not in the business of providing the services of a 
chore provider or nurse, but, rather, it is in the business of paying for the services 
pursuant to welfare programs. 

Negligence: Liability: Employer and Employee: Independent Contractor. One 
who entrusts work to an independent contractor, but who retains the control of any 
part of the work, is subject to liability for physical harm to others for whose safety 
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the employer owes a duty to exercise reasonable care, which is caused by his fail- 

ure to exercise his control with reasonable care. 

___:___:___: ___. The employer of an independent contractor may be vicar- 

iously liable to a third party (1) if the employer retains control over the contrac- 

tor’s work or (2) if, by rule of law or statute, the employer has a nondelegable duty 
to protect another from harm caused by the contractor. 

11. Negligence: Liability: Independent Contractor: Words and Phrases. A non- 
delegable duty means that an employer of an independent contractor, by assigning 
work consequent to a duty, is not relieved from liability arising from the delegated 
duties negligently performed. 

12. Negligence: Liability: Health Care Providers: Public Health and Welfare. 
Natural human concern by employees of the Nebraska Department of Health and 
Human Services for their already ill clients does not make the department vicari- 
ously liable for the negligence of care providers with whom it contracts. 


10. 


Appeal from the District Court for Hall County: JoHNn P. 
ICENOGLE, Judge. Affirmed. 


Vince Powers, of Vince Powers & Associates, and, on brief, 
Denzel Rex Busick, for appellant. 


Don Stenberg, Attorney General, and Royce N. Harper for 
appellee. 


SIEVERS, CARLSON, and Moore, Judges. 


SIEVERS, Judge. 

Randy Reeder, a disabled individual, appeals the Hall County 
District Court’s finding that a provider of nursing services who 
is paid by Medicaid funds distributed by Nebraska’s Department 
of Health and Human Services (DHHS) is an independent con- 
tractor rather than a DHHS employee. Reeder, who suffered a 
recurrence of decubitus ulcers on his heels while the nurse 
provider cared for him argues that DHHS is vicariously liable 
for the alleged negligence of the nurse in treating the ulcers. 


I. FACTUAL BACKGROUND 

Reeder was paralyzed from the neck down and left with only 
limited use of his arms as a result of a car accident on May 5, 
1990. He was released from the hospital on March 4, 1991, but 
due to his disability, Reeder required home health care. He quali- 
fied for the Aged and Disabled Medical Waiver program, a state 
and federally funded program administered by Nebraska’s 
Department of Social Services, now known as DHHS. Individuals 
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qualifying for this assistance program are referred to as “clients” 
of DHHS but choose their own service providers. A service 
provider may be a chore provider, an untrained or trained personal 
care aide (PCA), a licensed practical nurse (LPN), or a registered 
nurse (RN). A PCA helps the client complete the daily tasks of 
living, such as bathing, grooming, and dressing; cleans the 
client’s immediate living space; and transports the client to doctor 
appointments. If DHHS receives an order from the client’s pri- 
mary physician, an LPN or RN may function as a service 
provider. 471 Neb. Admin. Code, ch. 13, § 002.02 (1998). Beyond 
obtaining the physician’s order for private-duty nursing services, 
DHHS must authorize the number of hours to be worked based on 
the physician’s order and the client’s medical need. 471 Neb. 
Admin. Code, ch. 13, § 003.01 (1998). The regulations also spec- 
ify billing and payment procedures. 

One of Reeder’s physicians, a Dr. McCammond, submitted an 
order stating that Reeder required the services of an LPN 1 to 2 
hours daily and a PCA 4 to 5 hours daily. Reeder’s home health 
nurse from Saint Francis Medical Center in Grand Island told 
him that Shari Perales had contacted DHHS for employment and 
that she was an LPN. Reeder met with Perales and notified 
DHHS in March 1991 that he had selected her to provide the 
LPN and PCA services he required. Dorelle Wilson, a DHHS 
caseworker, checked Perales’ credentials, obtained references, 
and ran a background check. Perales signed two “Medical 
Assistance Provider Agreements,” one allowing her to function 
as a trained PCA—due to her LPN licensing—and another to 
serve as an LPN. Both forms required her to follow DHHS poli- 
cies and procedures in order to receive pay for approved ser- 
vices. The forms also required Perales to swear that she would 
keep accurate records of the services she provided and that she 
would provide all services to Reeder that she reported to DHHS 
for payment. Perales was given a DHHS manual describing the 
services covered by the program and a care plan—created by 
Wilson, Reeder, and Perales—that listed the types and fre- 
quency of PCA and LPN services Reeder needed. 

Perales was reimbursed for her services to Reeder by DHHS 
on an hourly basis, earning a higher rate of pay for her LPN tasks 
than for her trained PCA tasks. DHHS never withheld income 
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taxes from her paychecks, but Perales’ 1994 W-2 form shows that 
her Social Security taxes were paid by DHHS, at least in that 
year of Perales’ service to Reeder. The W-2 form lists DHHS in 
the box where Perales’ employer is identified, but that box also 
includes “EMPL REEDER RANDY H.” Beyond following the 
care plan, Reeder and Perales decided the details of their work 
relationship, including the scheduling of Perales’ performance of 
her duties, and Reeder verified the hours Perales worked before 
she submitted her timesheets to DHHS. If Perales needed to work 
more hours than authorized, she obtained Wilson’s approval, but 
neither Wilson nor DHHS directed Perales’ performance of her 
duties nor suggested medical treatment. 

Perales’ nursing duties encompassed Reeder’s catheter care, 
suprapubic care, and bowel program. In May 1991, Reeder re- 
developed decubitus ulcers on his heels which he first suffered 
and recovered from in 1990 after his accident. Although the 
DHHS manual directs providers to notify the primary or prescrib- 
ing physician if medical problems arise, Reeder and Perales 
jointly decided to take Reeder to a podiatrist Perales had once 
seen for treatment, rather than to one of the physicians that Reeder 
had previously seen or his attending physician, identified on his 
initial care plan as Dr. McCammond. Perales notified Wilson that 
Reeder had been seen by a podiatrist and that she followed the 
podiatrist’s orders in caring for Reeder. The severity and deterio- 
ration of Reeder’s condition was not known until Perales asked 
the home health care nurse from St. Francis to look at his heels. 
As a result, Reeder immediately returned to the care of the doctor 
in Omaha who had previously treated his heels. Reeder had skin 
grafting and a long period of recuperation, but the ulcers never 
healed properly. He suffered a further loss of independence and 
mobility because the 2-hour daily treatment of his ulcers required 
the assistance of a nurse. Reeder’s emotional health was adversely 
affected, he attempted suicide in June 1998, and he may need to 
have his feet amputated if infection reappears. Despite Reeder’s 
filing of suit against DHHS in December 1993, Perales continued 
to work for him until May 1999. 


Il, PROCEDURAL BACKGROUND 
Reeder filed suit in the Hall County District Court against 
DHHS, pursuant to the State Tort Claims Act, alleging that DHHS 
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was negligent in failing to give appropriate instructions and train- 
ing to the nurse whom DHHS approved for his care and that 
DHHS failed to exercise reasonable care in supplying and pro- 
viding nursing services to him. 

DHHS moved for summary judgment, and the district court 
held as a matter of law that no employment relationship existed 
between DHHS and Perales. Reeder appealed, and the Supreme 
Court found that the district court erred by holding as a matter 
of law that Perales was not a DHHS employee. It reversed and 
remanded the matter to the district court for trial to determine 
whether the evidence showed Perales to be a DHHS employee 
or an independent contractor. Reeder v. State, 254 Neb. 707, 578 
N.W.2d 435 (1998) (Reeder I). 

On October 27 and 28, 1999, the district court held another 
hearing on this matter. Depositions taken several years earlier 
from Wilson and Paula Greenfield, Wilson’s supervisor, were 
admitted into evidence. Wilson testified that she was not required 
as a DHHS caseworker to possess medical training. She further 
testified that she viewed DHHS as the “payment vessel” and the 
client as the provider’s employer. Greenfield concurred with 
Wilson, characterizing DHHS’ role as “‘an agent for monitoring 
and payment.” She also testified that she specifically informs 
providers they are not DHHS employees, pointing out that they 
are not eligible for employment benefits such as overtime, holi- 
day, or sick pay. Greenfield said that DHHS does not monitor the 
care a provider gives a client but investigates if it becomes aware 
that the provider is placing the health or safety of a client in jeop- 
ardy. She added that the client makes the decision whether to fire 
a provider, but DHHS may overrule a client’s decision to retain a 
provider if the provider is abusing or stealing from the client. 
Greenfield testified that DHHS is not directly involved with the 
medical care provided clients and that if any medical problems 
arise, the providers are instructed to contact the client’s primary 
care physician. 

Nancy Olson, unit manager for long-term-care services in the 
Medicaid program, testified at trial that LPNs perform their 
duties under the direct supervision of a doctor or RN. She 
explained that LPNs receive a year of training before they sit for 
“boards” and become licensed by the State. Olson described 
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LPNs as “independent providers the same as physicians, dentists, 
hospitals.” Perales testified that she considered Wilson to be her 
supervisor, that she and Wilson regularly spoke about Reeder’s 
condition, and that Wilson visited Reeder a couple of times. But 
Perales also stated that DHHS never provided her with the nec- 
essary tools or workplace to care for Reeder, that Wilson never 
directed Perales’ medical treatment of him, that she received no 
medical training or employment benefits from DHHS, and that 
DHHS viewed Perales as an independent contractor. 

The district court concluded that Perales’ relationship to 
DHHS was such that there could be no vicarious liability and 
that it need not address the issues of negligence and causation 
presented by the evidence. From that finding, Reeder appealed 
to this court. 


III. ASSIGNMENTS OF ERROR 
Reeder assigns error to the trial court’s (1) ruling that the 
nurse provider caring for him was an independent contractor 
rather than a DHHS employee; (2) failing to find DHHS vicari- 
ously liable by virtue of the control it exercised over the nurse 
provider, regardless of her employment status; and (3) not 
addressing the issues of negligence and proximate cause. 


IV. STANDARD OF REVIEW 

[1] In a bench trial of a law action, a trial court’s factual find- 
ings have the effect of a jury verdict and will not be set aside on 
appeal unless clearly erroneous. Phipps v. Skyview Farms, Inc., 
259 Neb. 492, 610 N.W.2d 723 (2000). The appellate court does 
not reweigh the evidence but considers the judgment in a light 
most favorable to the successful party and resolves evidentiary 
conflicts in favor of the successful party, who is entitled to every 
reasonable inference deducible from the evidence. Jd. 


V. ANALYSIS 


1. PERALES’ STATUS: QUESTION OF FACT OR QUESTION OF LAw 

Reeder argues that the district court erred, as a matter of law, 
by concluding that Perales was an independent contractor when 
the documentary evidence from DHHS on its right to control 
Perales’ activities was “essentially uncontradicted at trial.” He 
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contends that DHHS exercised such control over Perales’ 
performance of services for Reeder that a master-servant rela- 
tionship between DHHS and Perales was formed. Reeder alleges 
that where the facts are not in dispute and where the inference is 
clear that there is, or is not, a master and servant relationship, 
the matter is a question of law. Reeder v. State, 254 Neb. 707, 
578 N.W.2d 435 (1998); Kime v. Hobbs, 252 Neb. 407, 562 
N.W.2d 705 (1997). , 

[2] Reeder’s argument appears to be that this court should 
review the district court’s decision by treating the issue of 
Perales’ status as a question of law requiring us to reach a con- 
clusion independent of the district court’s ruling. See 
Hemmerling v. Happy Cab Co., 247 Neb. 919, 530 N.W.2d 916 
(1995) (contractual agreement placed right of control over taxi- 
cab in Happy Cab and company in fact exercised extensive con- 
trol over cab and its driver, making, as matter of law, driver 
Happy Cab employee). But ordinarily, a person’s status as an 
employee or an independent contractor is a question of fact, 
Reeder v. State, supra, and Kime v. Hobbs, supra, because there 
is rarely a definitive contract on the matter as there was in 
Hemmerling. Here, unlike in Hemmerling, there is an issue as to 
the extent of control DHHS exercised over Perales and there is 
no contract which clearly establishes DHHS’ control over 
Perales’ nursing services to Reeder. Thus, Hemmerling is distin- 
guishable, and Perales’ status is a question of fact, not a question 
of law. Under our standard of review, we do not reweigh the evi- 
dence but consider the trial court’s decision in the light most 
favorable to DHHS and resolve evidentiary conflicts in favor of 
DHHS. See Phipps v. Skyview Farms, Inc., supra. 


2. PERALES’ STATUS: INDEPENDENT CONTRACTOR 
oR DHHS EMPLOYEE 

[3] The law governing analysis of the nature of Perales’ and 
DHHS’ legal relationship is well established and is set forth in a 

number of recent cases considering 10 factors: 
“(1) the extent of control which, by the agreement, the 
employer may exercise over the details of the work, (2) 
whether the one employed is engaged in a distinct occupa- 
tion or business, (3) the kind of occupation, with reference 
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to whether, in the locality, the work is usually done under 
the direction of the employer or by a specialist without 
supervision, (4) the skill required in the particular occupa- 
tion, (5) whether the employer or the one employed sup- 
plies the instrumentalities, tools, and the place of work for 
the person doing the work, (6) the length of time for which 
the one employed is engaged, (7) the method of payment, 
whether by the time or by the job, (8) whether the work is 
part of the regular business of the employer, (9) whether 
the parties believe they are creating an agency relationship, 
and (10) whether the employer is or is not in business.” 
Hemmerling v. Happy Cab Co., 247 Neb. at 929, 530 N.W.2d 
at 922. 

After considering all 10 factors, the district court concluded 
that there was no “vicarious relationship” between Perales and 
DHHS, which is simply another way of saying that no 
employer-employee relationship existed. Reeder argues that the 
10 factors applied to the facts show that Perales’ nursing activi- 
ties on Reeder’s behalf made her a DHHS employee rather than 
an independent contractor. We observe that although Perales 
also functioned as a PCA for Reeder, signed separate Medical 
Assistance Provider Agreements, and was paid at different rates 
depending on whether she completed tasks as an LPN or as a 
PCA, the trial court did not separately analyze her status as a 
PCA. Nonetheless, Reeder’s allegations of negligence, as well 
as his assignments of error and arguments, focus exclusively on 
the tasks that Perales completed for Reeder in her capacity as an 
LPN rather than as a PCA. Accordingly, it is proper to confine 
our analysis and review of her status to her work as an LPN. 

[4] An independent contractor is one who, in the course of an 
independent occupation or employment, undertakes work sub- 
ject to the will or control of the person for whom the work is 
done only as to the result of the work and not as to the methods 
or means used. Id.; Reeder v. State, 254 Neb. 707, 578 N.W.2d 
435 (1998). There is no single test for determining whether one 
performs services as an employee or an independent contractor. 
Id. We now turn to the 10 factors to determine if the district 
court’s determination that Perales was not a DHHS employee is 
clearly wrong. 
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(a) Control 

Generally, the right of control is the chief factor distinguishing 
an employee from an independent contractor. Keller v. Tavarone, 
262 Neb. 2, 628 N.W.2d 222 (2001); Pettit v. State, 249 Neb. 666, 
544 N.W.2d 855 (1996). Reeder asserts that DHHS had the right 
and power under its agreement with Perales to control virtually all 
the details of her work if it so chose, and Perales was not given 
contractual discretion to deviate from DHHS policies or proce- 
dures set forth in the manual given to her. Reeder notes that the 
Supreme Court gave great weight to a cab company’s contractual 
right to control an alleged employee through its policies and pro- 
cedures in Hemmerling v. Happy Cab Co., 247 Neb. 919, 530 
N.W.2d 916 (1995). But in Hemmerling, the cab company exerted 
control over the means and methods Hemmerling used in operat- 
ing a taxicab as evidenced by the contents of a written equipment 
lease agreement which controlled the cab’s use. 

Here, the Medical Assistance Provider Agreements Perales 
signed did not dictate how she would provide medical care to 
Reeder. For example, they do not spell out how an LPN shall do 
a bowel program with a paralyzed person—that is within 
Perales’ expertise and discretion. Even though Perales kept 
Wilson apprised of Reeder’s condition and received advice from 
Wilson as to how to deal with Reeder’s “moodiness,” that does 
not equate to the contractual control found in Hemmerling. 
Indeed, DHHS’ manual instructed Perales to contact the client’s 
attending physician should medical problems arise, not DHHS. 

[5] Reeder notes that the Supreme Court has found that a 
“training manual” from an employer may provide evidence of 
such control over a hired individual to suggest the creation of an 
employment relationship. See Larson v. Hometown Communi- 
cations, Inc., 248 Neb. 942, 540 N.W.2d 339 (1995). Compare 
Omaha World-Herald v. Dernier, 253 Neb. 215, 570 N.W.2d 
508 (1997) (lack of comprehensive handbooks, policies, or 
guidelines defining manner in which distributor was to perform 
specific tasks suggests newspaper did not control distributor). 
The DHHS manual detailed services which are covered by the 
Aged and Disabled Medicaid Waiver Program and instructed a 
provider as to how to submit claims for reimbursement. The 
manual did not direct the provider as to how to provide medical 
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services to a client. The manual is largely designed to ensure 
proper payment only for covered services. “‘“[E]ven the em- 
ployer of an independent contractor may, without changing the 
status, exercise such control as is necessary to [en)sure perform- 
ance of the contract in accordance with its terms.”’” Jd. at 223, 
570 N.W.2d at 514, quoting Larson, supra. 

The district court correctly noted that DHHS does not over- 
see or direct the services a provider performs for a client 
because the physician’s order determines the nature and extent 
of services. The court noted that documents that were taken 
from the DHHS manual referencing nursing services establish 
the types of services and allowable fees reimbursed through 
DHHS but do not direct the manner in which medical services 
are provided to clients. Further, the court noted that the Medical 
Assistance Provider Agreements Perales signed as a trained 
PCA and LPN, requiring her to promise to follow DHHS poli- 
cies and procedures, reference billing procedures rather than 
direct treatment decisions, save for instructing providers to con- 
tact a client’s primary physician should medical problems arise. 
The district court found that DHHS acts as a steward of federal 
moneys by predetermining the reasonable length of services, 
serves as a conduit to pay providers, and is responsible for 
ensuring that services are appropriately provided to clients. 
Thus, the court concluded that by agreement, DHHS’ control 
over Perales’ work was limited to administrative duties and “the 
collateral effects of that administration on the professional ser- 
vices.” By this finding, the district court concluded that DHHS 
did not control Perales’ work to the extent that an employment 
relationship was clearly created. The evidence supports the dis- 
trict court’s conclusion, and its finding on what is often the cru- 
cial factor in the analysis was not clearly wrong. 


(b) Distinct Occupation 
Reeder argues that Perales had to have been supervised by 
someone, be it a physician or an employer such as DHHS, and 
that her frequent contact with Wilson and her need for Wilson’s 
approval to work more hours for Reeder show that she was a 
DHHS employee. But this argument misses the point of this fac- 
tor. “Distinct” refers to whether Perales offered a service similar 
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to that she offered to DHHS or to other people or entities. See, 
Pettit v. State, 249 Neb. 666, 544 N.W.2d 855 (1996); Larson v. 
Hometown Communications, Inc., supra. Although it acknowl- 
edged that Perales was hired to provide part-time professional 
nursing services for Reeder and that she was not prohibited from 
pursuing other employment, the district court found that the evi- 
dence does not suggest whether LPNs are customarily hired as 
independent contractors or full-time employees. The court’s con- 
clusion on this factor was that it was “problematic”—which we 
interpret to mean that the evidence on this point does not point to 
one status rather than the other. Our review of the evidence reveals 
that the district court’s conclusion was not clearly wrong. 


(c) Whether Work Done Under Employer’s Supervision 
or by Specialist Without Supervision in That Locality 

Reeder argues that it is reasonable for a nurse provider to 
assume that because DHHS submits a doctor’s order to the nurse 
and approves the number of hours necessary to complete tasks 
for the client that DHHS is supervising the nurse’s performance. 
As in Pettit v. State, supra, Perales’ completion of her duties was 
not directly supervised by DHHS but was actually supervised by 
her client, Reeder. The district court found that although DHHS 
provided “nonprofessional supervision” of Perales, “profes- 
sional supervision” was the responsibility of other medical pro- 
fessionals. We agree, as the evidence clearly shows that nurse 
providers are under the medical supervision of the attending or 
prescribing physician, not DHHS, in caring for a client’s medi- 
cal needs. With respect to this factor, the evidence supports the 
court’s conclusion that Perales was not an employee. 


(d) Skill Required in Particular Occupation 

Reeder concedes that nursing is a skilled occupation. See 
Pettit v. State, supra (DHHS chore provider with specialized 
training and respite care certificate was a skilled provider). A 
logical extension of Pettit is that an LPN would also be a skilled 
provider. But Reeder argues that DHHS’ control of a nursing 
provider’s payment, evident from its scrutinizing of the nurse’s 
timesheets to ensure that the provider does not offer services 
unauthorized by a physician’s order, limits the discretion and 
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autonomy of the nurse provider. Thus, Reeder concludes, a 
master-servant relationship between DHHS and Perales was cre- 
ated. We think that Reeder misconstrues the import of that evi- 
dence. The district court found that the manner in which Perales 
completed her nursing duties was not controlled by DHHS. 
Because DHHS ensures that payment is not made for services 
which are outside a doctor’s orders does not change the fact that 
Perales is working as a skilled provider, and that fact tends to 
suggest that she is an independent contractor. 


(e) Who Supplies Instrumentalities, 
Tools, and Workplace 

Reeder asserts that Perales was not required to buy medical 
supplies from her own funds and that they were presumably paid 
for by Medicaid funds. He further asserts that by virtue of 
“assigning” Perales to work for Reeder, DHHS provided Perales 
the place to work. The district court made no specific finding 
concerning this factor, but merely recited the evidence. 
Therefore, our task is to look at the evidence, which the trial 
court correctly recounted on this factor, from the standpoint of 
whether it shows that the district court’s final conclusion was 
clearly wrong, even if the trial court’s reasoning was incorrect. 
See Phipps v. Skyview Farms, Inc., 259 Neb. 492, 610 N.W.2d 
723 (2000). 

As the district court noted, Reeder provided the medical sup- 
plies, although they may have been purchased using Medicaid 
funds, and Perales performed her work in Reeder’s home, but 
that is simply a fact inherent in home nursing care. Working in 
Reeder’s home did not create an employment relationship 
between DHHS and Perales because Reeder’s injury and the 
nature of the work required Perales to perform her duties there. 
As for the medical supplies, in Pettit v. State, supra, it was noted 
that the DHHS manual made it the chore provider’s responsibil- 
ity to supply necessary tools if not provided by a client, which 
implies that the chore provider was an independent contractor. 
Here, the nature of the medical supplies are such that generally 
they would be provided by Reeder, rather than by DHHS or his 
nurse provider. We find that although the district court did not 
reach any conclusion as to the impact the evidence of this factor 
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had on determining Perales’ status, our review of the record on 
this factor leads us to the conclusion that the court’s recitation 
of the evidence was accurate, and nothing in such evidence 
makes the court’s ultimate conclusion that Perales was an inde- 
pendent contractor clear error. 


(f) Length of Time for Which One Employed Is Engaged 

Reeder argues the indefinite length of his working relation- 
ship with Perales—spanning 8 years—together with other fac- 
tors show an employment relationship between DHHS and 
Perales. The district court found that although Perales worked 
with Reeder over a considerable period of time, the permanency 
of her service was not initially contemplated and was subject to 
periodic evaluation by DHHS. Although once again the court 
reached no conclusion as to what its factual findings meant, we 
proceed in the same fashion as we did with the previous factor. 

Given the evidence, we think this factor is equivocal. But, 
because it is equivocal, it is clear that the evidence on this factor 
is not such that it makes the district court’s ultimate conclusion 
clearly wrong. In saying this, we note that the record shows that 
a paralyzed individual’s physical condition is not expected to 
change markedly and the nursing services that Perales provided 
were services that Reeder would likely always need. An ongoing 
relationship not limited to a specific duration or task is sugges- 
tive of an employment relationship. See Omaha World-Herald v. 
Dernier, 253 Neb. 215, 570 N.W.2d 508 (1997). But here, 
Perales had the singular task of providing the in-home care that 
Reeder needed in the past and would likely require over his life- 
time. She was not doing whatever an employer told her to do, she 
was providing a specific service that Reeder will likely need the 
rest of his life. These facts are hardly strongly suggestive of an 
employer-employee relationship between DHHS and Perales. 


(g) Method of Payment: by Time or by Job 
Reeder contends that Perales was paid by the hour and that 
this method of payment, along with DHHS’ monitoring of her 
timesheets, suggests she is a DHHS employee. The district court 
found that although payment of Perales on an hourly basis sug- 
gested an employment relationship between her and DHHS, the 
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per hour wage was part of a formula by which maximum com- 
pensation for a particular task was established. As a result, 
Perales’ payment for any given task could be reduced if DHHS 
determined that fewer hours than she reported were necessary to 
complete the task. 

[6,7] The payment of wages, specifically limited wages, 
argues for an employment relationship. See, Pettit v. State, 249 
Neb. 666, 544 N.W.2d 855 (1996); Hemmerling v. Happy Cab 
Co., 247 Neb. 919, 530 N.W.2d 916 (1995) (ceiling placed on 
income of taxicab driver by public service commission rules 
limiting hours driven in day shows that employment relation- 
ship between driver and cab company may exist). Against this 
precedent, we think we must balance the fact that DHHS did not 
withhold money from Perales’ paycheck to pay federal income 
taxes or Social Security taxes from at least 1991 to 1994. 
Withholding of taxes “tends to indicate an employer-employee 
relationship, while the failure to do so is a contrary indication.” 
Id. at 930, 530 N.W.2d at 923. Again the district court made no 
finding about this factor, and we proceed as before. The evidence 
is suggestive of an independent contractor relationship because 
DHHS did not withhold income taxes from Perales’ paycheck 
and because the limitation on Perales’ hours is imposed merely 
to facilitate DHHS’ management of public funds. Nothing con- 
cerning this factor allows us to say that the district court was 
clearly wrong in its final decision. 


(h) Whether Work Is Part of 

Employer’s Regular Business 
[8] Reeder argues that DHHS’ responsibility for screening 
providers, obtaining physician’s orders, authorizing the number of 
hours worked by providers, and paying those providers—com- 
bined with its interest in ensuring that providers provide appro- 
priate care to clients—constitutes the regular work done by 
DHHS. But the district court found that the purpose of DHHS is 
to administer services provided and financed by public funds and 
that “the work of a licensed practical nurse is not the regular busi- 
ness of the defendant, [DHHS].” This finding is fully supported 
by the record. The provision of medical services by physicians on 
staff at a hospital has been found to be part of the regular business 
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of the hospital. See Keller v. Tavarone, 262 Neb. 2, 628 N.W.2d 
222 (2001). We contrast this holding with the fact that the 
Supreme Court has said that DHHS is not in the business of pro- 
viding the services of a chore provider or nurse, “but, rather, it is 
in the business of paying for the services pursuant to welfare pro- 
grams.” Pettit v. State, 249 Neb. at 676, 544 N.W.2d at 855. We 
think this same analysis applies to the provision of nursing ser- 
vices reimbursed by DHHS. The record and case law supports the 
trial court’s assessment that DHHS is not engaged in the business 
of providing health care, which finding weighs against Perales’ 
being an employee of DHHS. 


(i) Intent of Parties Regarding Nature of Relationship 

Reeder contends that Perales viewed DHHS as her employer 
and Wilson as her supervisor and that he believed that Perales 
and DHHS worked out the details of their relationship. The dis- 
trict court acknowledged that Perales testified she regarded 
Wilson as her supervisor and DHHS as her employer. However, 
the court observed, Perales also testified that DHHS provided 
her with no training or employment benefits, did not withhold 
income tax or social security, at least from 1991-94, and told her 
that she was being hired as an independent contractor. The dis- 
trict court noted that DHHS employees considered Perales to be 
an independent contractor and that they told her of that relation- 
ship. Further, the court noted that Perales and Reeder scheduled 
the hours she would work. 

Once again, the district judge did not make any finding as to 
what such evidence meant to him in reaching his final conclu- 
sion. If one person in a relationship says “I am an employee” 
and the other side says “You are an independent contractor,” 
what becomes important in our review are the supporting facts 
for a particular view; for example, the fact that Perales and 
Reeder set her hours and no income taxes were withheld tends 
to support DHHS’ view of the relationship. But we make no 
finding on the disputed views of Perales and DHHS as to the 
nature of their relationship. Instead, we simply find that the 
evidence on this point is such that we cannot say the district 
court clearly erred by ultimately finding that Perales was not a 
DHHS employee. 
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(j) Whether Employer Is “In Business” 

Reeder asserts that although DHHS is a governmental agency 
and not a private business, it regularly employs people, and “does 
conduct regular and ongoing activities pursuant to standard cus- 
toms, practices and procedures.” Brief for appellant at 33. He fur- 
ther asserts that DHHS has more in common with a private busi- 
ness than it does a private person. The district court found that 
DHHS is not “engaged in business.” It is noteworthy that in the 
chore provider case, the Supreme Court said: “[DHHS] is in the 
business of distributing funds, part of which come from the fed- 
eral government and part of which are matching funds provided 
by the State, in order to permit welfare recipients to obtain needed 
services for which they could not otherwise pay.” Pettit v. State, 
249 Neb. at 676, 544 N.W.2d at 862. As the Supreme Court found 
in Pettit, DHHS is not in the regular business of providing chore 
services to elderly clients. Neither does the evidence show that 
DHHS is in the business of providing nursing services to disabled 
individuals, at least certainly not to the degree necessary to find 
that the district court’s ultimate conclusion was clearly wrong. 


(k) Conclusion 

In summary, the district court found the absence of a rela- 
tionship between DHHS and Perales that would result in DHHS’ 
having vicarious liability for any negligence Reeder alleged 
against Perales. In other words, the court determined that 
Perales was not a DHHS employee while she provided nursing 
care to Reeder. After our examination of the 10 factors which 
determine Perales’ status, we cannot say that the district court 
was clearly wrong in its conclusion. Therefore, we affirm the 
court’s conclusion that Perales was an independent contractor. 


3. DHHS’ Vicarious LIABILITY FOR 
PERALES’ ACTIONS OR FAILURE TO ACT 

[9] Reeder alternatively argues that even if we agree with the 
district court’s determination that Perales was an independent 
contractor, DHHS is still vicariously liable for his injuries 
allegedly caused by Perales’ negligence because DHHS retained 
sufficient control over the methods and means of Perales’ care of 
him. He cites Haag v. Bongers, 256 Neb. 170, 191, 589 N.W.2d 
318, 333 (1999), for this proposition: 
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“One who entrusts work to an independent contractor, 
but who retains the control of any part of the work, is sub- 
ject to liability for physical harm to others for whose safety 
the employer owes a duty to exercise reasonable care, 
which is caused by his failure to exercise his control with 
reasonable care.” See, Kime v. Hobbs{, 252 Neb. 407, 562 
N.W.2d 705 (1997)]; Parrish v. Omaha Pub. Power Dist., 
242 Neb. 783, 496 N.W.2d 902 (1993). 

[10] These cases acknowledge the general rule that the 
employer of an independent contractor is not liable for physical 
harm caused to another by the acts or omissions of the contrac- 
tor or his servants. Haag v. Bongers, supra; Kime v. Hobbs, 
supra; Parrish v. Omaha Pub. Power Dist., supra. Exceptions to 
this general rule are recognized in these cases. The employer of 
an independent contractor may be vicariously liable to a third 
party (1) if the employer retains control over the contractor’s 
work or (2) if, by rule of law or statute, the employer has a non- 
delegable duty to protect another from harm caused by the con- 
tractor. Haag v. Bongers, supra; Kime v. Hobbs, supra; Parrish 
v. Omaha Pub. Power Dist., supra. 


(a) Defining Control in Context of 
Employer-Independent Contractor Relationship 

In Haag, the Supreme Court found that the employer of an 
‘independent contractor exercised sufficient control over the 
premises where third parties were injured due to an independent 
contractor’s negligence that the negligence could be imputed to 
the employer. The Supreme Court found sufficient evidence of 
an employer’s control of the premises in Parrish to create an 
issue of material fact making summary judgment inappropriate. 
The “control over the premises” doctrine typically is attempted 
in cases where a worker is injured at a construction site as in 
Parrish. See, Ray v. Argos Corp., 259 Neb. 799, 612 N.W.2d 246 
(2000); Whalen v. U S West Communications, 253 Neb. 334, 570 
N.W.2d 531 (1997); Sullivan v. Geo. A. Hormel and Co., 208 
Neb. 262, 303 N.W.2d 476 (1981); Dellinger v. Omaha Pub. 
Power Dist., 9 Neb. App. 307, 611 N.W.2d 132 (2000). But in 
the instant case, DHHS clearly did not exercise control over 
Reeder’s home. Moreover, the negligence is not alleged to be 
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inadequate maintenance of the worksite, but, rather, inappropri- 
ate medical treatment, a completely different factual setting, 
making the “control over premises” cases inapplicable. 

In Kime, a vehicle passenger who was injured in a collision 
with a tractor-livestock trailer driven by the tractor owner sued the 
rancher who owned the trailer and the livestock therein. The dis- 
trict court entered summary judgment for the rancher. The 
Supreme Court held that the tractor driver/owner was an indepen- 
dent contractor rather than an employee of the rancher because 
the rancher did not retain sufficient control over activities of the 
tractor driver/owner, which led to the accident, to subject the 
rancher to liability for the passenger’s injuries. In Kime, the 
Supreme Court held that the transportation of cattle in a 
tractor-trailer under normal conditions is not an inherently dan- 
gerous activity such that it imposes a nondelegable duty on an 
employer of an independent contractor to ensure that cattle are 
transported in a nonnegligent manner. It requires no discussion to 
support the conclusion that Perales’ provision of medical care to 
Reeder, particularly at the level of an LPN, does not constitute an 
inherently dangerous activity. This is not to suggest that poor or 
negligent care would not be dangerous to Reeder—but the provi- 
sion of such care is not inherently dangerous. 

We have exhaustively reviewed the control DHHS exercised . 
over Perales and have concluded that the district court did not err 
by characterizing such control as administrative in nature, without 
influence over the means and methods Perales used to provide 
authorized medical services to Reeder. Thus, we cannot say that 
the district court clearly erred by finding no vicarious relationship 
between DHHS and Perales on the basis of DHHS’ alleged con- 
trol over Perales’ provision of nursing services to Reeder. 


(b) Whether DHHS Owed Reeder Nondelegable 
Duty to Ensure His Safety 

(11] Our analysis of whether DHHS owed Reeder a nondele- 
gable duty should begin with a comprehensive definition of this 
doctrine found in McKinstry v. Cass County, 228 Neb. 733, 

743-44, 424 N.W.2d 322, 329 (1988): 
“A nondelegable duty means that an employer of an inde- 
pendent contractor . . . by assigning work consequent to a 
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duty, is not relieved from liability arising from the dele- 
gated duties negligently performed. [Citation omitted.] As a 
result of a nondelegable duty, the responsibility or ultimate 
liability for proper performance of a duty cannot be dele- 
gated, although actual performance of the task required by 
a nondelegable duty may be done by another. [Citation 
omitted.] One on whom a nondelegable duty is enjoined 
may not, by employing an independent contractor, escape 
vicarious responsibility and liability for proper perform- 
ance of that nondelegable duty. [Citations omitted.]” 

Reeder’s brief does not assign as error the district court’s fail- 
ure to find DHHS liable for Perales’ alleged negligence on the 
basis that DHHS owed him a nondelegable duty. But Reeder 
weaves into his control argument the contention that DHHS had 
a duty to ensure his safety, and thus we deal with the theory to 
some extent by reference to the Supreme Court’s opinion in 
Reeder I. The Supreme Court analyzed Reeder’s claim that 
DHHS owed him an independent, nondelegable duty to supply a 
“care provider fully capable of meeting all of his daily nursing 
needs” under Neb. Rev. Stat. §§ 68-1513 and 68-1519 (1996). 
The Supreme Court wrote: 

[T]he statutory requirement that [DHHS] review needs of 
aid recipients and develop standards and procedures for 
determining qualified programs and services is related to a 
statutory duty to provide compensation for health services, 
not a duty to provide the actual services. [DHHS] case- 
workers who serve clients receiving public assistance are 
not licensed health care professionals and are not autho- 
rized to make medical decisions or judgments. 

Reeder I, 254 Neb. at 716, 578 N.W.2d at 442. 

As for Reeder’s contention, which he repeats before this 
court, that DHHS had an independent duty to protect him from 
injury, the Supreme Court wrote: 

In this case, there is no evidence that [DHHS] ever had 
knowledge that home nursing services provided by Perales 
posed any risk of injury to Reeder. Reeder’s physician 
determined that Reeder required home nursing care at the 
level provided by an LPN, and [DHHS] verified Perales’ 
licensure by the state before compensating her for services 
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she provided to Reeder. There is no evidence that Reeder 
or anyone else complained to [DHHS] about any services 
provided by Perales, or that [DHHS] was ever advised that 
Reeder’s medical and nursing needs were not being met 
during the time period when his injuries allegedly 
occurred. Although there is evidence that Perales advised 
[Wilson] in May 1991 that Reeder had developed decubi- 
tus ulcers on his feet for which he sought treatment by a 
podiatrist, there is no evidence that Reeder, Perales, the 
podiatrist, or anyone else advised [DHHS] that Reeder 
required a different or higher level of home nursing care. 
Under these circumstances, we conclude that [DHHS] had 
no independent duty to take any affirmative action with 
respect to the nature or scope of health care services pro- 
vided to Reeder in the absence of an employment relation- 
ship between [DHHS] and Perales, the existence of which 
we do not decide. 
Id. at 717, 578 N.W.2d at 442. 

However, Reeder argues that after the Supreme Court’s 
remand in Reeder I, the district court hearing included evidence 
showing, “At a minimum, [that Wilson] had sufficient notice of 
an ongoing and unresolved problem to raise a duty to make fur- 
ther inquiry for the client’s safety.” Brief for appellant at 37. 
But, irrespective of what Wilson should have done when she 
learned from Perales the serious condition of Reeder’s feet, 
Wilson’s duty does not determine the nature of the relationship 
between Perales and DHHS. The lawsuit is not premised on a 
negligent failure to act on the part of Wilson which is then 
imputed to DHHS. In any event, the law of the case from Reeder 
I is that DHHS caseworkers are unauthorized to make medical 
decisions or judgments, and do not have a duty to provide the 
actual care as distinguished from arranging and paying for it. 
This, it seems to us, answers Reeder’s argument. 

{12] As the Supreme Court discussed in Reeder I, Wilson was 
not required to possess medical training and the function of 
DHHS is primarily to ensure that the Medicaid funds allocated 
for the care of clients are appropriately expended. Although tes- 
timony from DHHS employees established that DHHS is con- 
cemed for the safety of its clients, that testimony primarily 


ZAVALA v. CONAGRA BEEF CO. 235 
Cite as 11 Neb. App. 235 


addressed the issues of physical and financial abuse of vulnera- 
ble clients. And natural human concern by DHHS employees for 
their already ill clients does not make DHHS vicariously liable 
for the negligence of care providers with whom it contracts. On 
this record, we cannot say that DHHS or its employee, Wilson, 
had a nondelegable duty to ensure the safety of Reeder. This 
decision makes it unnecessary for us to consider Reeder’s final 
argument that the district court erred by failing to address the 
issues of negligence and causation. See Wagner v. Union Pacific 
RR. Co., ante p. 1, 642 N.W.2d 821 (2002) (appellate courts are 
not obligated to engage in analyses not needed to adjudicate the 
cases and controversies before them). 


VI. CONCLUSION 

The district court did not clearly err by determining that 
DHHS and Perales’ relationship was not such as would result in 
vicarious liability. Further, on this record and given the Supreme 
Court’s holding in Reeder I, DHHS did not owe Reeder a non- 
delegable duty to ensure his safety such that the alleged negli- 
gence of Perales could be imputed to DHHS. We affirm. 

AFFIRMED. 


MariA ZAVALA, APPELLANT, V. 
CoNnAGRA BEEF COMPANY, APPELLEE. 
647 N.W.2d 656 


Filed June 25, 2002. No. A-01-1083. 


1. Workers’ Compensation: Appeal and Error. A judgment, order, or award of the 
Workers’ Compensation Court may be modified, reversed, or set aside only upon the 
grounds that the court acted without or in excess of its powers; the judgment, order, 
or award was procured by fraud; there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; or the findings of fact 
by the compensation court do not support the order or award as it exists. 

2. ___:____. As to questions of law, an appellate court in workers’ compensation 
cases is obligated to make its own determinations. 

3. Evidence: Appeal and Error. In testing the sufficiency of the evidence to support 
the findings of fact, the evidence must be considered in the light most favorable to 
the successful party, every controverted fact must be resolved in favor of the suc- 
cessful party, and the successful party will have the benefit of every inference that 
is reasonably deducible from the evidence. , 
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Workers’ Compensation. When an employee suffers a scheduled injury, the pres- 
ence or absence of industrial disability is immaterial. 

____. A whole body impairment, or unscheduled disability, is compensated in 
terms of loss of employability, and scheduled injuries are compensated on the basis 
of loss of physical function. 

____. In cases of industrial disability, functional disability is only one factor, and 
that other factors such as age, education, experience, and the ability to engage in 
employment for which the employee is fitted are all measures used to determine 
the impairment of the ability to earn wages. 

Workers’ Compensation: Words and Phrases. Total disability means disable- 
ment to earn wages in the same kind of work, or similar work, that a worker was 
trained for or accustomed to perform, or any other kind of work which a person of 
his or her attainments and mentality could do. 

Workers’ Compensation: Statutes. The policy of liberal construction of the 
Nebraska Workers’ Compensation Act is for the benefit of the claimant, which 
policy favors taking a view of Neb. Rev. Stat. § 48-121 (Cum. Supp. 2000) that 
allows what is not directly prohibited. 

Workers’ Compensation, The Nebraska Workers’ Compensation Act's broad 
purpose is that when a personal injury is sustained by an employee, by accident or 
occupational disease, in the scope and course of employment, the employee shall 
receive compensation therefor from his or her employer. 

___. Nebraska law does not prohibit consideration of the effect of a member 
injury when loss of earning capacity is assessed for a worker who also has sus- 
tained a whole body injury. 

Workers’ Compensation: Words and Phrases. If a member impairment 
adversely affects a worker such that loss of earning capacity from an unscheduled 
injury cannot be fairly and accurately assessed without considering the impact of 
the scheduled injury on the worker's employability, then “stacking” of member 
and nonmember impairments is permissible. 


Appeal from the Nebraska Workers’ Compensation Court. 
Reversed and remanded with directions. 


Lee S. Loudon, of Law Office of Lee S. Loudon, P.C., L.L.O., 
for appellant. 


Shirley K. Williams and Joseph A. Wilkins, of Knudsen, 
Berkheimer, Richardson & Endacott, L.L.P., for appellee. 


SIEVERS, CARLSON, and Moorg, Judges. 


SIEVERS, Judge. 

Maria Zavala petitioned for workers’ compensation benefits for 
an on-the-job injury she sustained while working for ConAgra 
Beef Company (ConAgra). The Nebraska Workers’ Compensa- 
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tion Court trial judge found that Zavala had sustained a 50-percent 
loss of earning capacity and awarded her a 2-percent permanent 
partial impairment status for her right upper extremity as well as 
vocational rehabilitation benefits. After Zavala’s appeal to a 
review panel of the Workers’ Compensation Court, the trial 
judge’s award was affirmed in all respects except that the award 
of vocational rehabilitation was eliminated. Zavala appeals. 


FACTUAL BACKGROUND 

Zavala came to the United States in 1984 and worked for sev- 
eral months doing assembly line work. She was then employed 
for 6 years in a factory putting together parts for airplanes. She 
first became employed by ConAgra at its Monfort plant in 
Grand Island, Nebraska, in November 1995, when she worked 
for 6 months in the deboning department. She subsequently left 
her employment at ConAgra and worked for a turkey company 
in Gibbon, Nebraska, and then returned to ConAgra’s Monfort 
plant in July 1997. On October 18, 1999, Zavala reported that 
while working in her position as a head trimmer, she picked up 
a heavy cow’s head to throw it in a basket. At that time, she felt 
pain in her neck and right shoulder. 

Zavala’s physician was Dr. Frank Lesiak, an orthopedic sur- 
geon in Grand Island, who saw her for the first time on October 
20, 1999. Zavala presented a chief complaint at that time of right 
shoulder and neck pain. After examination and a diagnostic 
workup, Dr. Lesiak diagnosed Zavala with narrowing of the C4-5 
cervical disk area with encroachment of the neuroforamina and 
found that she had similar disease at the C3-4 level. He also diag- 
nosed subscapular bursitis and myositis of the right shoulder. 

Summarizing her medical treatment, we observe in the record 
that Zavala continued to see Dr. Lesiak, who imposed work 
restrictions on her and prescribed medication—first Vioxx and 
then Celebrex—and specialized physical therapy. By December 
15, 1999, Dr. Lesiak felt that Zavala was at the point where a 
“Key Functional Assessment” should be done and that she 
should go back to a job that she could do given her diagnosis 
and limitations. The functional assessment was done, but it was 
considered to be “invalid” and not representative of her current 
physical capabilities because of “demonstrated inconsistencies,” 
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meaning, according to the examiner, that Zavala had attempted 
to manipulate the results. While there are extensive medical 
records in the evidence, it does not appear that the nature or 
extent of Zavala’s medical treatment is in controversy, and 
therefore, we will not further detail that evidence. 

By January 2000, Zavala had returned to work for ConAgra 
and initially was working at a job called “steam-vac,” which 
involved vacuuming beef carcasses in an attempt to eliminate 
foreign objects such as hair or dust. Zavala had complained 
about her ability to do this job, saying that she was reaching too 
much, which caused problems in her shoulders and around her 
neck area. As a result, her job was changed after consultation 
with plant supervisory personnel. She was moved to a job that 
involved 4 hours of hanging tails and hearts and 4 hours of 
scraping tongues. The evidence revealed that part of the purpose 
of switching tasks within her workday was for her to use differ- 
ent muscles for different parts of her shift. Zavala was working 
a full 8-hour day in this task-switching position, which was a 
permanent job. 

Dr. Lesiak ultimately rendered an opinion that Zavala had 
sustained permanent impairment of 5 percent to the cervical 
spine and 2 percent to the right upper extremity, but he con- 
cluded that these were not the results of separate injuries and 
were both caused by the incident of October 18, 1999. 

Zavala’s job with ConAgra ended as a result of an altercation 
with a coworker. In this incident, the coworker rubbed Zavala’s 
posterior with a cow’s tongue. Zavala threatened to report the 
coworker to the supervisor if he did not stop, but Zavala said he 
only laughed at her. While she claims she intended merely to hit 
him with her meathook, Zavala swung at him with the hand hold- 
ing her knife. In any event, the coworker sustained a significant 
injury to his arm: A piece of flesh approximately 2'4 by 2 inches 
was cut from his forearm, resulting in profuse bleeding. As a 
result of the incident, both Zavala and the coworker were fired. 

During the approximately 4 months when Zavala was doing 
the job alternating between hanging tails and hearts and scrap- 
ing tongues, she never missed work due to any injury, never saw 
a doctor, and never made ConAgra’s management personnel, 
including the safety manager, aware that she was having any 
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trouble doing her job. After Zavala’s termination of employ- 
ment, she told a vocational rehabilitation counselor that she 
liked her job, and she did not indicate that she was unable to per- 
form it at the time of her termination, although her trial testi- 
mony was to the contrary. Cory Mollak, a supervisor, testified 
that he spent a considerable amount of time on the plant floor 
and that whenever he saw Zavala, she seemed cheerful, never 
reported discomfort or had complaints, and, as far as he knew, 
could physically perform the job. Mollak also testified that 
between January 2000 and Zavala’s termination of employment 
because of the altercation with the coworker, Zavala seemed 
happy working every time he observed her on the floor and was 
doing the work well without difficulty. 

A vocational rehabilitation counselor, Gayle Hope, was ap- 
pointed by the Workers’ Compensation Court to make an assess- 
ment of Zavala’s loss of earning capacity. Hope’s extensive 
report is in evidence. ConAgra used Deborah Determan as its 
vocational rehabilitation counselor, and her extensive report is 
likewise in evidence. We shall detail the evidence concerning 
vocational rehabilitation and loss of earning capacity in the 
analysis section of our opinion. 


TRIAL COURT DECISION 
The trial court found that on October 18, 1999, while engaged 
in her employment, Zavala injured her right shoulder and neck 
as a result of lifting a cow’s head. As a consequence, the court 
found that she had sustained a 50-percent loss of earning capac- 
ity and a 2-percent permanent partial disability to her right arm. 
The trial judge made a specific finding that Zavala was unable 
to perform work for which she had previous training or experi- 
ence and that therefore, she was entitled to vocational rehabili- 
tation services. The trial judge recounted in some detail the 
medical evidence, including that dealing with causation. The 
trial judge also found that Zavala’s employment was terminated 
following the incident of horseplay and the injury to a coworker. 
The court stated: 
It is the court’s opinion [that] but for her termination, 
[Zavala] could have continued to perform the work of the 
position in which she was placed. Corey [sic] Mollak 
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testified to the demands of the job and they are well within 

the most conservative reading of [Zavala’s] restrictions. 
The trial judge rejected the contention that Zavala was perma- 
nently and totally disabled, citing the basic opinions of both 
Hope and Determan and finding that Hope’s opinion that Zavala 
was limited to being an odd-lot worker had been rebutted. At 
least by implication, the trial judge was critical of the fact that 
Hope had “considered both [Zavala’s] restrictions to the body as 
a whole and right upper extremity in formulating her opinion 
that [Zavala] is an odd-lot worker.” For convenience, we shall 
refer to the combining of member and nonmember impairments 
to determine loss of earning capacity as “stacking.” 

The trial judge does not specifically opine whether stacking 
of injuries is legally permissible. However, the implication, 
including the reliance upon Determan’s report criticizing Hope’s 
methodology, suggests that the trial judge’s position is that such 
stacking is improper. Nonetheless, the trial judge specifically 
found, in determining whether Hope’s opinion had been rebut- 
ted, that the fact that Zavala “successfully worked for four 
months in a light duty position with [ConAgra] in and of itself 
shows that she is not an odd-lot worker.” The trial judge con- 
cluded that Zavala had sustained a 50-percent loss of earning 
capacity, but she ordered vocational rehabilitation, specifically 
an “English as a Second Language” program. Zavala filed an 
application for review. 


REVIEW PANEL DECISION 

Zavala’s first assignment of error before the review panel of the 
Workers’ Compensation Court was that the trial court erred in 
failing to combine the scheduled member impairment and the 
whole body injury so as to find her permanently and totally dis- 
abled. Indicating that any “philosophical inclination” on the 
review panel’s part that the scheduled and unscheduled injuries 
could be combined would not supersede the Workers’ Compen- 
sation Court’s purely statutory authority, the review panel found 
that it could not deviate from the dictates of Neb. Rev. Stat. 
§ 48-121(3) (Cum. Supp. 2000) because such statute was silent on 
the matter. The review panel concluded that without specific 
statutory authority from the Nebraska Unicameral, the Workers’ 
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Compensation Court could not combine such injuries to deter- 
mine permanent and total disability. The review panel rejected all 
of Zavala’s assignments of error. 

With respect to ConAgra’s cross-appeal regarding vocational 
rehabilitation, the review panel noted that Zavala’s employment 
was terminated because of the incident with the coworker rather 
than her inability to perform her assigned work. The review panel 
then noted the absence of any finding by the trial judge that voca- 
tional rehabilitation services were reasonably necessary to 
restore Zavala to suitable employment, such absence making it 
error as a matter of law to award vocational rehabilitation. Thus, 
that portion of the trial judge’s decision was reversed. 

Zavala timely perfected her appeal to this court. 


ASSIGNMENTS OF ERROR 

Zavala assigns error to the reversal by the review panel of the 
award of vocational rehabilitation. Additionally, Zavala con- 
tends that the review panel committed error in failing to reverse 
the following four findings or decisions of the trial judge: (1) 
The scheduled member injury and the whole body injury could 
not be combined to determine loss of earning capacity; (2) the 
opinion of Hope, the court-appointed vocational rehabilitation 
counselor, had been rebutted; (3) Zavala was capable, within her 
restrictions, of performing the job at which she was working 
when her employment was terminated; and (4) Zavala was not 
an odd-lot worker. Lastly, Zavala asserts that the review panel 
erred in failing to reverse in light of the trial judge’s failure to 
provide a reasoned decision for the finding that Zavala was 
working at a job within her restrictions at the time of her termi- 
nation of employment. 


STANDARD OF REVIEW 

[1,2] A judgment, order, or award of the Workers’ Compen- 
sation Court may be modified, reversed, or set aside only upon 
the grounds that the court acted without or in excess of its pow- 
ers; the judgment, order, or award was procured by fraud; there 
is not sufficient competent evidence in the record to warrant the 
making of the order, judgment, or award; or the findings of fact 
by the compensation court do not support the order or award as 
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it exists. Neb. Rev. Stat. § 48-185 (Cum. Supp. 2000). As to 
questions of law, an appellate court in workers’ compensation 
cases is obligated to make its own determinations. Smart v. 
Scrivner/Food 4 Less, 254 Neb. 111, 574 N.W.2d 505 (1998). 

As the trier of fact, the Workers’ Compensation Court is the 
sole judge of the credibility of witnesses and the weight to be 
given testimony. Hale v. Vickers, Inc., 10 Neb. App. 627, 635 
N.W.2d 458 (2001). 

[3] In testing the sufficiency of the evidence to support the 
findings of fact, the evidence must be considered in the light 
most favorable to the successful party, every controverted fact 
must be resolved in favor of the successful party, and the suc- 
cessful party will have the benefit of every inference that is rea- 
sonably deducible from the evidence. Larson v. Hometown 
Communications, Inc., 248 Neb. 942, 540 N.W.2d 339 (1995). 


ANALYSIS 

The court-appointed vocational rehabilitation counselor, 
Hope, concluded that Zavala had experienced “close to a 100% 
loss of access to the labor market in Nebraska.” Hope also 
opined that if Zavala were to engage in training for English and 
job skills, she would experience an approximately 29-percent 
loss of wages, and it was Hope’s opinion that after obtaining 
minimal skills in English and vocational services, Zavala would 
experience a loss of earning capacity of approximately 60 per- 
cent. Hope felt that without such vocational services and with- 
out learning to speak minimal English, Zavala, with her physi- 
cal limitations, would be unable to find any employment in 
Grand Island and would therefore be an “todd lot worker in her 
present location [Grand Island] with her inability to speak 
English, being at the unskilled to semi-skilled level and being at 
the light work level.” 

Determan, ConAgra’s rebuttal counselor, disagreed with 
Hope’s conclusion on three specific grounds. The first was that 
Hope had failed to consider that Zavala’s loss of her job at 
ConAgra was solely because she injured her coworker. Second, 
Determan said that Hope’s analysis used the wrong average 
wage of $12.12 per hour when Zavala’s actual base pay at the 
time of the injury was $9.25 per hour. Third, Determan said that 
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Hope’s analysis “is inaccurate to the extent that the loss in earn- 
ing capacity opinion is based on the combination of a scheduled 
and [an] unscheduled injury” and that as a result, the loss 
appeared greater than it actually was, as “only restrictions 
related to an unscheduled injury are considered in a loss in earn- 
ing capacity analysis.” 

In Hope’s report concluding that Zavala was an odd-lot 
worker, Hope recites, “Impairment rating: 4/18/00, 7%, whole 
body impairment by Dr. Lesiak.” This is the medical predicate 
for Hope’s opinion, but we are unable to find a report under such 
date from Dr. Lesiak. However, we do find a report from him 
dated May 11, 2000, assigning Zavala a “7% whole person 
impairment which is broken down as follows: 5% impairment to 
the cervical spine and 2% for the right upper extremity.” We 
think that it is a fair assumption that it is this report Hope relied 
upon in formulating her opinions. 

Zavala claims that the trial court erred in finding that sched- 
uled member injuries could not be combined with whole body 
injuries for the purpose of determining loss of earning capacity. 
The trial judge said that she agreed “with [ConAgra] that 
[Hope’s] opinion is rebutted. It appears that [Hope] considered 
both [Zavala’s] restrictions to the body as a whole and right 
upper extremity in formulating her opinion that [Zavala] is an 
odd-lot worker.” The trial court’s decision could be read as a 
rejection of stacking. However, the trial judge’s reasoning in the 
above-quoted paragraph continued: “Further, the court believes 
the fact that [Zavala] successfully worked for four months in a 
light duty position with [ConAgra] in and of itself shows that she 
is not an odd-lot worker.” The trial judge’s comment about stack- 
ing could be in the nature of dicta. But, the decision is not con- 
sistent with Workers’ Comp. Ct. R. of Proc. 11 (2000), which 
requires clear and concise explanations of a trial judge’s ration- 
ale. It is not clear whether the finding that Hope’s opinion had 
been rebutted rests on a rejection of stacking, on a factual find- 
ing that Zavala is not an odd-lot worker, or on both. 

[4] The review panel clearly is of the view that stacking is 
presently impermissible. But, this court has held to the contrary 
in Payzant v. Coufal Lumber Co., No. A-00-083, 2000 WL 
1790027 (Neb. App. Dec. 5, 2000) (not designated for permanent 
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publication), petition for further review overruled 261 Neb. xxv 
(Feb. 22, 2001). We should have published that opinion which 
comprehensively discussed the stacking issue and found that 
stacking was permissible under Nebraska law. Thus, we repeat 
much of that discussion in this published opinion. In Payzant, the 
facts were on point with the instant case, as the defendant argued 
that an arm impairment and whole body impairment could not be 
combined or considered together to make up a case of total dis- 
ability. ConAgra advances this same position, but no published 
authority from Nebraska is cited, other than the rule that when an 
employee suffers a scheduled injury the presence or absence of 
industrial disability is immaterial. See, Fenster v. Clark Bros. 
Sanitation, 235 Neb. 336, 455 N.W.2d 169 (1990); Nordby v. 
Gould, Inc., 213 Neb. 372, 329 N.W.2d 118 (1983). The defend- 
ant in Payzant cited Yager v. Bellco Midwest, 236 Neb. 888, 464 
N.W.2d 335 (1991), for the proposition that loss of earning 
capacity is relevant only to impairment of the body as a whole 
and placed heavy reliance upon Providence Washington Ins. Co. 
v. Grant, 693 P.2d 872 (Alaska 1985), which held that an 
employee must be compensated separately for foot, knee, and 
back injuries. The Alaska court stated: 
[A] double recovery [could result] if the loss of earning 
capacity resulting from the scheduled injuries were used to 
determine the employee’s compensation for an unsched- 
uled disability. To avoid this, when awarding the claimant 
for an unscheduled injury, the board must attempt to sepa- 
rate the loss of earning capacity resulting from scheduled 
disabilities from the loss of earning capacity resulting from 
the unscheduled injury. 
Id. at 876. 

[5-7] Nebraska’s workers’ compensation scheme is that a 
whole body impairment, or unscheduled disability, is compen- 
sated in terms of loss of employability and that scheduled 
injuries are compensated on the basis of loss of physical func- 
tion. See, § 48-121; Nordby, supra. Often, to some extent, 
impairment of a member is also impairment of the whole body. 
However, § 48-121 draws what could be said to be an arbitrary 
classification by making the industrial impact of a scheduled 
injury immaterial. This same concept was well articulated by the 


ZAVALA v. CONAGRA BEEF CO. 245 
Cite as 11 Neb. App. 235 


Supreme Court of Iowa in Mortimer v. Fruehauf Corp., 502 
N.W.2d 12 (Iowa 1993). The Mortimer court recognized, as is 
true in Nebraska, that functional disability is arrived at by deter- 
mining the impairment of the employee’s bodily function, 
thereby limiting disability to the loss of physiological capacity 
of the body part. In contrast, the Mortimer court pointed out that 
in cases of industrial disability, functional disability is only one 
factor, and that other factors such as age, education, experience, 
and the ability to engage in employment for which the employee 
is fitted are all measures used to determine the impairment of the 
ability to earn wages. In Nebraska, our approach is the same. 
See White v. Christian Homes, Inc., 2 Neb. App. 213, 508 
N.W.2d 309 (1993) (total disability means disablement to earn 
wages in same kind of work, or similar work, that worker was 
trained for or accustomed to perform, or any other kind of work 
which person of his or her attainments and mentality could do). 
The Mortimer court acknowledged that a person may suffer “a 
permanent total disability as a result of some scheduled injury. 
This may happen because of age, lack of training, or other con- 
dition peculiar to the person. Yet such an injury is arbitrarily 
compensable according to the schedule.” 502 N.W.2d at 15. 
Mortimer involved an injury requiring amputation of four 
toes of the employee’s foot, which incident aggravated a pre- 
existing depressive condition. The employer sought to limit 
compensation to that provided in the schedule for the loss of the 
toes. The court concluded that a psychological condition caused 
or aggravated by a scheduled injury should be compensated as 
an unscheduled injury. Its rationale included citation to the Iowa 
statute, equivalent to Nebraska’s § 48-121, delineating payment 
for scheduled and unscheduled injuries: 
[The Iowa statute] sets no limitation as to the physical 
location of the injury causing the disability. 

The only limitation regarding location of the injury con- 
cerns permanent partial disabilities arising from scheduled 
injuries. And although such injuries may cause permanent 
total disability because of the claimant’s lack of education or 
experience or physical strength or ability, the injuries are 
arbitrarily compensable according to the schedule. This is 
so because the legislature in its wisdom has seen fit to give 
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the commission no discretion with regard to scheduled 

injuries. The legislature did this in order to make certain the 

amount of compensation in cases of specific injuries and to 

avoid controversies. But where there is injury to a scheduled 

member and also to parts of the body not included in this 

schedule, there is no logical reason for such arbitrariness. 
Mortimer, 502 N.W.2d at 17. These observations would seem 
equally applicable to § 48-121. Accordingly, the Mortimer court 
held that where there is injury to some scheduled member and 
also to parts of the body not included in the schedule, the result- 
ing disability is compensated on the basis of an unscheduled 
injury. See, also, Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 
(Iowa 1994); Evans v. Industrial Commission, 19 Ariz. App. 90, 
505 P.2d 258 (1973) (injuries to right knee and hip along with 
injury to lower back producing disabling pain moved employee’s 
compensation from scheduled category to unscheduled category); 
Boggs v. D & L Construction Company, 71 N.M. 502, 379 P.2d 
788 (1963) (holding that scheduled injury section of workers’ 
compensation act is not exclusive where there is proof of separate 
and distinct impairment of other parts of body). Compare Federal 
Compress & Warehouse Co. v. Risper, 55 Ark. App. 300, 935 
S.W.2d 279 (1996) (in case involving eye as well as cervical and 
thoracic spine injuries, court held that because eye injury was 
scheduled, it could not and should not have been considered when 
determining employee’s wage-loss benefits). 

We have been unable to find a published Nebraska case dis- 
cussing stacking; however, the leading treatise in the area, 4 
Arthur Larson & Lex K. Larson, Larson’s Workers’ Compensa- 
tion Law § 87.04 at 87-5 (2002), observes: 

Although it is difficult to speak in terms of a majority 
rule on this point, because of significant differences in 
statutory background, it can be said that at one time the 
doctrine of exclusiveness of schedule allowances did dom- 
inate the field. But in recent years there has developed such 
a strong trend in the opposite direction that one might now, 
with equal justification, say that the field is dominated by 
the view that schedule allowances should not be deemed 
exclusive, whether the issue is treatment of a smaller mem- 
ber as a percentage loss of a larger, or treatment of any 
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scheduled loss as a partial or total disability of the body as 
a whole. 

Admittedly, Larson’s treatise suggests a position which is 
clearly contrary to the established Nebraska law, i.e., that indus- 
trial disability is immaterial when there is only a scheduled 
injury. The treatise points out that the employee’s inability to get 
work is an indispensable ingredient in the concept of total dis- 
ability and that “‘it is difficult to see why this factor is relevant 
in case of loss of a lung but not in case of loss of a leg.” Jd. at 
87-6. To include consideration of employability in a case where 
there is only a scheduled injury would require amendment of 
§ 48-121. But, Larson’s view that the law is moving away from 
the exclusivity of scheduled compensation for member disabili- 
ties is worth noting. We believe that Nebraska has implicitly rec- 
ognized stacking. 

In Barbaglia v. General Motors Acceptance Corp., 190 Neb. 
529, 209 N.W.2d 353 (1973), the court affirmed a workers’ com- 
pensation award of a 5-percent disability rating to the body as a 
whole as a result of a two-member injury to the claimant’s legs 
and an additional 25-percent permanent and partial disability 
rating to the body as a whole due to crushing injuries to the 
claimant’s chest and larynx. While the case proceeded on the 
claimant’s argument that he should have been found totally dis- 
abled, the court nonetheless allowed stacking, in that after two 
scheduled leg injuries had been converted to a 5-percent perma- 
nent partial disability of the body as a whole, recovery was 
allowed for an additional 25-percent disability for the crushing 
injuries, which produced residual impairment of function of the 
larynx and chest. 

In a more recent case, [deen v. American Signature Graphics, 
257 Neb. 82, 595 N.W.2d 233 (1999), the parties stipulated that 
the claimant had permanent impairment of her right arm, but she 
also claimed permanent damage to the muscles of her right shoul- 
der and thoracic and cervical spine. While the compensation court 
awarded benefits for impairment of the right arm, no award was 
made for a whole body injury. The claimant retained a Dr. 
Gammel for impairment rating purposes, and he assigned her a 
12-percent impairment of the upper right arm and a 5-percent 
impairment of the cervical spine, both of which ratings he then 
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combined to yield a 12-percent disability rating for the body as a 
whole. At the request of the defendant, the claimant saw a Dr. 
McCarthy, who gave her a 12-percent disability rating for her arm 
and nothing else. 

The /deen court recited the rule that the factual findings of the 
compensation court are not to be disturbed upon appeal unless 
they are clearly wrong, as well as the test from Nordby v. Gould, 
Inc., 213 Neb. 372, 329 N.W.2d 118 (1983), that whether a dis- 
ability is to a scheduled member or the body as a whole is 
dependent upon the location of the residual impairment, not the 
situs of the injury. While speaking in the nature of dicta, the 
court nonetheless said, “A review of the evidence in the case 
reveals that such evidence [from Drs. Gammel and McCarthy] 
would be sufficient to support a finding of either a scheduled 
member impairment alone or impairment to both the member 
and to the body as a whole.” deen, 257 Neb. at 86, 595 N.W.2d 
at 236. If scheduled injuries and unscheduled injuries could not 
be considered together and stacked, then the Supreme Court’s 
statement in Ideen quoted above would seem incorrect. 

[8] We observed in Haake v. American Tool Cos., 8 Neb. App. 
59, 588 N.W.2d 839 (1999), that it has long been established that 
the policy of liberal construction of the Nebraska Workers’ 
Compensation Act is for the benefit of the claimant, citing Osteen 
v. A. C. and S., Inc., 209 Neb. 282, 307 N.W.2d 514 (1981). That 
policy favors taking a view of § 48-121 that allows what is not 
directly prohibited, and there is no statutory prohibition against 
stacking a scheduled injury and an unscheduled injury to arrive at 
a true assessment of how the two injuries have impacted a 
claimant’s employ ability—which is at the heart of understanding 
the concept of disability. 

[9] The Nebraska Workers’ Compensation Act is of general 
interest—to employees, employers, and the public—and it 
should be construed so that technical refinements of interpreta- 
tion do not defeat its purpose. See Speas v. Boone County, 119 
Neb. 58, 227 N.W. 87 (1929). Its broad purpose is that when a 
personal injury is sustained by an employee, by accident or occu- 
pational disease, in the scope and course of employment, the 
“employee shall receive compensation therefor from his or her 
employer.” Neb. Rev. Stat. § 48-101 (Reissue 1998). Stacking of 
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scheduled and unscheduled injuries serves that purpose by more 
fairly and accurately compensating injured workers. 

[10] Therefore, after considering the state of the law in other 
jurisdictions, the apparent approval of stacking by the Nebraska 
Supreme Court, the liberal interpretation to be accorded the 
Nebraska Workers’ Compensation Act for the benefit of the 
claimant, and the absence of an express limitation in the act 
against stacking a scheduled injury and an unscheduled injury to 
form permanent total disability, we hold that Nebraska law does 
not prohibit consideration of the effect of a member injury when 
loss of earning capacity is assessed for a worker who also has 
sustained a whole body injury. But, we emphasize that the key to 
our conclusion herein is that the claimant, Zavala, has two sepa- 
rate areas of injury, arm and cervical spine, which are considered 
together to determine the extent of loss of earning capacity. 

[11] We should acknowledge the firmly established law that 
when an injury to a member results in an unusual or extraordi- 
nary condition of other members or other parts of the body, the 
claimant is entitled to compensation based on lost earning 
capacity under § 48-121(1) or (2). Kraft v. Paul Reed Constr. & 
Supply, 239 Neb. 257, 259, 475 N.W.2d 513, 515 (1991) 
(injured leg caused traumatic neurosis “as an ‘extraordinary’ 
reaction to the stress” of injury); Burrious v. North Platte 
Packing Co., 182 Neb. 122, 153 N.W.2d 353 (1967). Therefore, 
we emphasize that this case falls into a different category: one 
work accident producing two injuries—one scheduled, one 
unscheduled. If the combination of the two injuries produces 
permanent total disability, see Benish Kaufman v. Control Data, 
237 Neb. 224, 465 N.W.2d 727 (1991), then the Nebraska 
Workers’ Compensation Act does not preclude such an award as 
a matter of law. And, if the member impairment adversely 
affects the worker such that loss of earning capacity from the 
unscheduled injury cannot be fairly and accurately assessed 
without considering the impact of a scheduled injury on the 
worker’s employability, then stacking is permissible. 


RESOLUTION 
Because the trial judge’s view that stacking is impermissible 
under Nebraska law appears to have been part of the basis for 
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her finding that Hope’s opinion that Zavala was an odd-lot 
worker had been rebutted, this matter must be reversed for con- 
sideration anew on the record already made of Hope’s opinion 
in light of our holding that stacking of a member impairment 
with a whole body injury is permissible. This action is further 
necessitated because the trial judge’s finding that Hope’s opin- 
ion had been rebutted is not explained with a clear and concise 
rationale as required by rule 11. 

Moreover, because in our view, the findings of both the trial 
judge and the review panel concerning Zavala’s entitlement to 
vocational rehabilitation are inextricably intertwined with their 
positions that stacking is impermissible under Nebraska law, we 
reverse the decision of the review panel which eliminated the 
award of vocational rehabilitation and direct that the question of 
vocational rehabilitation be reconsidered by the trial judge on 
the record already made in light of our holding about stacking. 

REVERSED AND REMANDED WITH DIRECTIONS. 


MARGARET TIGHE AND RICK TIGHE, WIFE AND HUSBAND, 
APPELLANTS, V. CEDAR LAWN, INC., APPELLEE. 
649 N.W.2d 520 


Filed July 2, 2002. No. A-01-562. 


1. Directed Verdict: Evidence. A directed verdict is proper at the close of al] the 
evidence only where reasonable minds cannot differ and can draw but one conclu- 
sion from the evidence, that is to say, where an issue should be decided as a mat- 
ter of law. 

2. Statutes: Appeal and Error. Interpretation of a statute presents a question of law, 
in connection with which an appellate court has an obligation to reach an inde- 
pendent conclusion irrespective of the decision made by the court below. 

3. Landlord and Tenant. The underlying policy and purpose of the Uniform 
Residential Landlord and Tenant Act, in addition to making uniform, clarifying, 
simplifying, and modemizing the law, is to encourage landlord and tenant to main- 
tain and improve the quality of housing. 

4. Landlord and Tenant: Torts. The Uniform Residential Landlord and Tenant 
Act unambiguously states that the obligations imposed by Neb. Rev. Stat. 
§ 76-1419(1)(f) (Reissue 1996) are not intended to change existing tort law in the 
state. 

5. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory 
language is to be given its plain and ordinary meaning; an appellate court will not 
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resort to interpretation to ascertain the meaning of statutory words which are plain, 
direct, and unambiguous. 

6. Landlord and Tenant: Torts. Neb. Rev. Stat. § 76-1419(1)(f) (Reissue 1996) 
provides that existing tort law is not affected by § 76-1419. 

7. Negligence. Whether a legal duty exists for actionable negligence is a question of 
law dependent on the facts in a particular situation. 

8. Landlord and Tenant: Contracts. In the absence of an express agreement to the 
contrary, a lessor does not warrant the fitness or safety of the premises and the lessee 
takes them as he or she finds them. Absent a contract to the contrary, the lessor is not 
bound to make any repairs. The contract defines the extent of the lessor’s duty. 

9. Landlord and Tenant. A landlord does have a duty to keep the common areas of 
leased premises, such as areas under his or her control and areas used by more than 
one tenant, reasonably safe. 


Appeal from the District Court for Buffalo County: Joun P. 
IcENOGLE, Judge. Affirmed. 


David W. Jorgensen, of Nye, Hervert, Jorgensen & Watson, 
P.C., for appellants. 


Daniel L. Lindstrom and Trent W. Steele, of Jacobsen, Orr, 
Nelson, Wright & Lindstrom, P.C., for appellee. 


HANNON, SIEVERS, and Moore, Judges. 


SIEVERS, Judge. 

Margaret Tighe (Maggie) fell into a wellhole, which was cov- 
ered with a deteriorated plywood cover, on premises she and her 
husband, Rick Tighe, leased from Cedar Lawn, Inc. Maggie 
sued Cedar Lawn for her injuries in the district court for Buffalo 
County, Nebraska. Rick sued for loss of consortium. Holding 
that the Tighes failed to establish that Cedar Lawn owed them a 
duty, the court granted a directed verdict in Cedar Lawn’s favor. 


FACTUAL BACKGROUND 

In 1986, Maggie and Rick leased a residence from Cedar 
Lawn approximately 10 miles northeast of Kearney, Nebraska. 
Although the Tighes made their rent payable to Cedar Lawn, for 
practical purposes we will refer in this opinion to Andrew Howe 
and his wife as the Tighes’ landlords. Andrew is the president of 
Cedar Lawn. 

The Tighes lived in the Cedar Lawn residence from 1986 
until 1997, and their original lease, in evidence as exhibit 21, 
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was never altered during that 11-year period. The lease included 
“(t]he house and garage, lawn, and garden,” and the Tighes were 
required to “cut and water said lawn and keep weeds cut on the 
premises, and maintain said yard in a neat, orderly condition at 
all times.” The lease also required the Tighes to “maintain and 
keep said property in a good state of repair.” Cedar Lawn agreed 
to “pay for major repairs or maintenance that [had] written prior 
approval” by Cedar Lawn. 

According to the lease, if “improvements” on the property 
became “untenantable by reason of extensive damage or 
destruction,” Cedar Lawn had the “sole option [of] electing 
whether to repair, replace or remodel said property to its prior 
condition.” Finally, a lease provision required the Tighes to 
“hold [Cedar Lawn] harmless from any and all damages to prop- 
erty or injury or death to person . . . on the leased premises 
resulting from the negligence or carelessness of the [Tighes].” 

The south yard of the house contains a wellhole between 5 
and 6 feet deep, with a gravel and dirt bottom and brick sides. 
The wellhole is surrounded at the top by a concrete pad approx- 
imately 54 inches in diameter. The testimony is somewhat 
unclear on the wellhole’s precise shape, but it appears that the 
plywood cover placed over the hole was shaped somewhat like 
a “square” frying pan, with the “pan” measuring approximately 
18 by 21 inches and the “pan handle” measuring approximately 
12'4 by 7's inches. The wellhole, approximately 2 inches smaller 
in diameter than the cover, contains two small pressure tanks 
measuring approximately 12 inches in diameter and 3 feet tall, a 
pressure gauge, a pressure switch, and circuit breaker controls. 
The equipment in the wellhole is connected to a submersible 
well approximately 17 feet away. Andrew placed this equipment 
in the wellhole “because the hole was there.” 

Andrew testified that every 2 years, he routinely filled the 
pressure tanks to keep the water system running smoothly. 
When he filled the tanks, he checked the condition of the well- 
hole’s plywood cover. If the cover was in “bad condition,” 
Andrew replaced it with a new one which he cut from *4-inch 
exterior grade ply wood and to which he applied several coats of 
sealant with stain to protect against moisture. Andrew testified 
that he never asked the Tighes to replace the wellhole cover and 


TIGHE v. CEDAR LAWN, INC. 253 
Cite as 11 Neb. App. 250 


that throughout the term of the Tighes’ lease, all work on the 
well and the wellhole cover was performed by him or at his 
direction. The Tighes agree that it was Andrew’s responsibility 
to maintain the well. Andrew testified that the last time he 
replaced the cover before Maggie’s accident was in 1994. 

For winter, Andrew would place 8 to 10 straw bales over the 
wellhole to insulate the pump. At some point during their ten- 
ancy, the Tighes began putting the straw bales over the wellhole 
in the fall and removing them in the spring. It is unclear from the 
record whether Andrew requested the Tighes to do this job or 
whether the Tighes volunteered. Maggie testified that at least 
twice a year, when the Tighes placed and removed the straw 
bales, she got a good look at the wellhole cover. She testified 
that the bales usually got wet during the winter and that she 
noticed that the cover was splintered and “very moist under- 
neath those . . . bales when [the Tighes] removed them.” 

The lease required the Tighes to maintain the lawn, and when 
Maggie mowed, she noticed “several different times” that the 
wellhole cover was deteriorating. Maggie testified that because 
neither her riding mower nor her push mower would fit between 
the wellhole and a nearby fence, she always had to “go in and 
pull the weeds out between the fence . . . and the well.” However, 
she ‘“‘never walked on that wooden well cover.” Maggie stated, “I 
didn’t trust it” and “I did not feel safe with that well.” Maggie 
testified that she advised the Tighes’ landlords “several times” of 
the cover’s condition. She specifically remembers telling them at 
the end of March or beginning of April 1996, when she delivered 
her rent, that the cover needed replacing. 

Each summer, Maggie placed a plastic swimming pool over the 
wellhole cover to “cover up the well and to keep kids and people 
from walking on top of it.” Maggie put water in the pool for her 
dogs and to keep the pool from blowing away, and she testified 
that the pool had no holes in it and did not leak water. On 
cross-examination, however, Maggie testified that she “had one 
pool that cracked” and that she “noticed there was a leak in it.” 
Apparently, she replaced the pool at least once due to leakage. 

Maggie testified that while mowing on July 9, 1996, she 
removed the pool from the wellhole cover to change the water. 
While pulling weeds between the wellhole and the fence, her 
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“big toe” was “right on the edge. . . of the ply[wood] board and 
the concrete.” Maggie “went to get up,” her “right leg went 
back,” and she “felt it giving.” Maggie testified, “When I 
turned, at that moment... it gave, and then I went down the 
well.” Maggie’s right knee hit a pump in the well as she fell. 
Maggie told the Tighes’ landlords about the accident, and 
Andrew made a new, temporary cover for the wellhole. The 
Tighes moved out of the Cedar Lawn house in November 1997. 
Due to her knee injury, Maggie has seen several doctors and has 
had at least two surgeries. 

Andrew testified that before the accident, neither Rick nor 
Maggie had ever asked him to replace the wellhole cover. He 
also testified that he at no time advised the Tighes the cover 
might be hazardous and that he erected no barriers to prevent 
them from stepping on the cover. According to Andrew, the 
cover became wet in July 1996 not because of the straw bales 
that had covered it during the winter, but because Maggie’s 
swimming pool leaked. 


PROCEDURAL HISTORY 

The Tighes’ operative petition, dated September 9, 1999, 
stated that Cedar Lawn’s negligence was the proximate cause of 
Maggie’s fall and that Cedar Lawn was negligent in “failing to 
properly maintain a safe and adequate covering over the well 
hole,” “failing to inspect and repair the defective covering,” 
“failing to warn of the defective covering,” “failing to erect bar- 
riers around the well hole,” and “failing to erect notices that 
would warn of the existence and location of the well hole.” 

At the close of the Tighes’ case, Cedar Lawn moved for a 
directed verdict, which motion the trial court sustained. 


ASSIGNMENT OF ERROR 
The Tighes claim that the trial court erred in sustaining Cedar 
Lawn’s motion for a directed verdict. 


STANDARD OF REVIEW 
[1] In reviewing the action of a trial court, an appellate court 
must treat a motion for a directed verdict as an admission of the 
truth of all competent evidence submitted on behalf of the party 
against whom the motion is directed. Koch v. Norris Pub. Power 
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Dist., 10 Neb. App. 453, 632 N.W.2d 391 (2001). A directed ver- 
dict is proper at the close of all the evidence only where reason- 
able minds cannot differ and can draw but one conclusion from 
the evidence, that is to say, where an issue should be decided as 
a matter of law. /d. If there is any evidence which will sustain a 
finding for the party against whom the motion is made, the case 
may not be decided as a matter of law. Burgess v. Miller, 9 Neb. 
App. 854, 621 N.W.2d 828 (2001). 


ANALYSIS 
Uniform Residential Landlord and Tenant Act. 

At the close of all the evidence, the court sustained Cedar 
Lawn’s motion for directed verdict on the ground that the Tighes 
knew about the wellhole cover’s defective condition, such 
knowledge releasing Cedar Lawn from any duty to warn. In 
addition, the court held that the original lease placed no duty on 
Cedar Lawn to maintain the wellhole cover, and the Tighes did 
not plead a “modification” of the original lease agreement. 
Therefore, the court found that there was “no course of conduct 
from the evidence that would create a new contractual obliga- 
tion.” Ultimately, the district court refused to allow an amend- 
ment to the pleadings based on a theory of recovery under the 
Uniform Residential Landlord and Tenant Act (URLTA) and 
refused to consider modification of the original lease agreement 
through conduct. The court considered only the original lease 
and negligence law in determining that Cedar Lawn owed the 
Tighes no duty with respect to the wellhole cover. 

The Tighes rely primarily on URLTA in arguing to this court 
that Cedar Lawn owed them a duty. The Tighes did not plead 
URLTA as a theory of recovery. They argue, however, that under 
URLTA, Neb. Rev. Stat. § 76-1419(1) (Reissue 1996) creates a 
statutory duty which applies to Cedar Lawn as a matter of law 
even if such duty was not specifically pled. Section 76-1419(1) 
states that the landlord shall “[mJake all repairs and do whatever 
is necessary, after written or actual notice, to put and keep the 
premises in a fit and habitable condition” and shall “[mJaintain 
in good and safe working order” all plumbing facilities. In addi- 
tion, the Tighes argue that Neb. Rev. Stat. § 76-1425(2) (Reissue 
1996) “gives [the Tighes] a cause of action for damages for any 
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noncompliance” with § 76-1419 or for any noncompliance with 
the lease agreement. Brief for appellant at 10. The Tighes claim 
that this remedy is available to them because they “did allege 
that [Cedar Lawn] was negligent . . . by failing to properly main- 
tain an adequate covering over the well hole cover.” /d. 

[2] Interpretation of a statute presents a question of law, in 
connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision 
made by the court below. State v. Hamik, 262 Neb. 761, 635 
N.W.2d 123 (2001). While URLTA does provide a cause of 
action for damages in the event of a breach of duty defined by 
§ 76-1419, a review of the entire act shows that it is designed to 
ensure that the premises are habitable, not to create a tort action 
for damages which did not previously exist. 

(3] The text of URLTA speaks for itself. According to 
§ 76-1402 (Reissue 1996), the underlying policy and purpose of 
URLTA, in addition to making uniform, clarifying, simplifying, 
and modernizing the law, is to “encourage landlord and tenant 
to maintain and improve the quality of housing.” Neb. Rev. Stat. 
§ 76-1407 (Reissue 1996) states that URLTA “appll[ies] to, reg- 
ulate{s], and determine[s] rights, obligations and remedies 
under a rental agreement, wherever made, for a dwelling unit 
located within this state.” (Emphasis supplied.) Even in 
§ 76-1419, the section entitled “Landlord to maintain fit 
premises,” upon which the Tighes rely so heavily, URLTA 
focuses on the landlord’s duty to maintain habitability, not on 
any tort duty. Under that section, the landlord is required, 
among other things, to keep the premises in a “fit and habit- 
able” condition; keep all common areas of the premises in a 
clean and safe condition; maintain in good and safe working 
order and condition all electrical, plumbing, sanitary, heating, 
ventilating, air conditioning, and other facilities and appli- 
ances; and supply running water and reasonable amounts of hot 
water at all times and reasonable heat. Neb. Rev. Stat. 
§ 76-1427 (Reissue 1996) provides a remedy if “the landlord 
deliberately or negligently fails to supply running water, hot 
water, or heat, or essential services.” URLTA also deals with 
other practical matters such as rent payments, evictions, land- 
lord access and entry, and possession. 
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The point we make here is that URLTA does not provide the 
legal basis for the Tighes’ argument. Although URLTA incorpo- 
rates the common-law rule that the landlord must keep common 
areas safe, URLTA really is designed to assist tenants whose 
landlords fail to provide the basic necessities which make a 
dwelling unit habitable. 

The legislative history of 1974 Neb. Laws, L.B. 293, sheds 
light on the policies underlying URLTA as well. At a public hear- 
ing on L.B. 293, a number of landlords expressed concern that a 
violation of § 76-1419, by creating evidence of negligence, 
would ultimately result in strict liability for landlords. Some 
landlords believed that this would raise their insurance rates and 
opposed the bill on that ground. Thereafter, the bill was adopted 
with amendments, and § 76-1419 in its final form contained 
the following language not present in the version of URLTA 
promulgated by the National Conference of Commissioners on 
Uniform State Laws: “The obligations imposed by this section 
are not intended to change existing tort law in the state.” 

[4] Finally, Neb. Rev. Stat. § 76-1403 (Reissue 1996) states 
that “[u]nless displaced by [the provisions of URLTA], the prin- 
ciples of law and equity . . . supplement [URLTA’s] provisions.” 
And, as mentioned above, § 76-1419(1)(f) unambiguously states 
in part: “The obligations imposed by this section are not 
intended to change existing tort law in the state.” See, also, 
Mason v. Schumacher, 231 Neb. 929, 439 N.W.2d 61 (1989) 
(URLTA does not exclude or otherwise alter common law unless 
expressly by URLTA provisions). 

[5,6] In the absence of anything to the contrary, statutory lan- 
guage is to be given its plain and ordinary meaning; an appellate 
court will not resort to interpretation to ascertain the meaning of 
statutory words which are plain, direct, and unambiguous. 
Rodriguez v. Monfort, Inc., 262 Neb. 800, 635 N.W.2d 439 
(2001). The Tighes point to neither any language in URLTA nor 
any case law providing that the duties in § 76-1419 change, dis- 
place, or expand the common law. In fact, § 76-1419(1)(f) pro- 
vides exactly the opposite: that existing tort law is not affected 
by § 76-1419. Thus, the Tighes’ attempt to overturn the directed 
verdict by arguing that URLTA forms the substantive law gov- 
eming this case, whether pled or not, lacks merit. 
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“An issue not presented to or passed on by the trial court is not 
appropriate for consideration on appeal.” Ashland State Bank v. 
Elkhorn Racquetball, Inc., 246 Neb. 411, 419, 520 N.W.2d 189, 
194 (1994). “This court is obligated to dispose of cases on the 
basis of the theory presented by the pleadings on which the case 
was tried.” /d. Thus, in discussing the directed verdict, we will 
consider the only cause of action pled—negligence—and con- 
sider URLTA no further. 


Common-Law Negligence. 

For the plaintiff to prevail in a negligence action, there must be 
a legal duty on the part of the defendant to protect the plaintiff 
from injury, a failure to discharge that duty, and damage proxi- 
mately caused by a failure to discharge that duty. Desel v. City of 
Wood River, 259 Neb. 1040, 614 N.W.2d 313 (2000). Duty is 
essentially a question of whether the relationship between the 
actor and the injured person gives rise to any legal obligation on 
the actor’s part for the benefit of the injured person, and it neces- 
sarily requires some degree of knowledge. 57A Am. Jur. 2d 
Negligence § 89 (1989). 

[7] Whether a legal duty exists for actionable negligence is a 
question of law dependent on the facts in a particular situation. 
Claypool v. Hibberd, 261 Neb. 818, 626 N.W.2d 539 (2001). 
When an appeal presents questions of law, an appellate court 
must reach an independent, correct conclusion irrespective of 
the determination made by the court below. Hunt v. Trackwell, 
262 Neb. 688, 635 N.W.2d 106 (2001). 

Because our analysis of “duty” necessarily involves determi- 
nations of underlying fact, especially as it concerns “control” of 
the premises, we note that “‘[t]he fact that a question of law 
involves the consideration of factual issues does not turn the for- 
mer into a “question of fact” or necessarily mire the court in evi- 
dentiary issues of weight and credibility.” Knoll v. Board of 
Regents, 258 Neb. 1, 6, 601 N.W.2d 757, 763 (1999), quoting 
Clemets v. Heston, 20 Ohio App. 3d 132, 485 N.E.2d 287 (1985) 
(stating that duty is question of law for court). 

Heins v. Webster County, 250 Neb. 750, 552 N.W.2d 51 
(1996), abrogated the distinction between invitees and licensees 
and held that owners and occupiers of land owe a general duty 
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of reasonable care to all lawful entrants. The Heins ruling was 
prospective, however, applying only to actions arising after the 
August 23, 1996, ruling, whereas Maggie’s accident occurred on 
July 9, 1996. We do not consider how Heins might affect this 
case. Nonetheless, because Maggie’s accident occurred before 
Heins, precedent which Heins abrogated or disapproved still has 
viability in deciding this case. 

[8] In the absence of an express agreement to the contrary, a 
lessor does not warrant the fitness or safety of the premises and 
the lessee takes them as he or she finds them. See Roan vy. 
Bruckner, 180 Neb. 399, 143 N.W.2d 108 (1966). And, absent a 
contract to the contrary, the lessor is not bound to make any 
repairs. The contract defines the extent of the lessor’s duty. 
Gehrke v. General Theatre Corp., 207 Neb. 301, 298 N.W.2d 
773 (1980); Reicheneker v. Seward, 203 Neb. 68, 277 N.W.2d 
539 (1979). 

It is undisputed that the original lease agreement places no 
duty upon Cedar Lawn to maintain the wellhole cover, and as 
the district court noted, the Tighes “pled only the (original lease] 
and [have] expressly pled that contract, and to allow the injec- 
tion of a whole new contract at this stage [the end of the trial] 
would be entirely impermissible.” Amendments to the pleadings 
should not be allowed at certain stages of trial where amend- 
ments change the issues or quantum of proof on an issue. 
Postma v. B & R Stores, 250 Neb. 466, 550 N.W.2d 34 (1996). 
Whether to allow such an amendment is left to the discretion of 
the trial court. Jd. Given the obvious change in the nature of the 
case by the Tighes’ attempted last-minute amendment, we can- 
not say the trial judge abused his discretion by refusing to allow 
it. Therefore, we do not consider the Tighes’ suggestion that the 
parties’ conduct modified the original lease agreement, creating 
a duty for Cedar Lawn to repair the wellhole cover. 

Although the Tighes did not so plead, they argue further that 
the wellhole was a common area and that under the exception to 
the rule that a landlord is not bound to keep lease premises in 
repair unless he contracts to do so, Cedar Lawn had a duty to 
maintain the wellhole area. See Smith v. Rizzuto, 133 Neb. 655, 
276 N.W. 406 (1937) (lessor is bound to exercise reasonable care 
in keeping premises used in connection with but not demised to 
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lessee reasonably safe for those having lawful occasion to use 
them for purpose for which they were intended). 

[9] A landlord does have a duty to keep the common areas of 
leased premises, such as areas under his or her control and 
areas used by more than one tenant, reasonably safe. See, 
Johannes v. McNeil Real Estate Fund VIII, 225 Neb. 283, 404 
N.W.2d 424 (1987); Weiss v. Autumn Hills Inv. Co., 223 Neb. 
885, 395 N.W.2d 481 (1986). To hold an owner of leased 
premises liable for injuries suffered as a result of the condition 
of the leased premises, it must appear that the landlord had a 
right to present possession or present control or dominion 
thereover. See, Weiss, supra; Hiatt v. Tallmage, 219 Neb. 635, 
365 N.W.2d 448 (1985) (landlord not liable to tenant who 
slipped on dog excrement on stairway intended for tenant’s 
exclusive use and under tenant’s control). 

We cannot say, despite testimony that Andrew maintained the 
wellhole, its contents, and its cover, that the wellhole was a 
common area. Clearly, the area was not reserved for the use of 
multiple tenants, as the Tighes were the only tenants of the prop- 
erty in question. Where liability is sought to be imposed upon a 
landlord for injury which occurred in areas used by more than 
one tenant, liability is based on the fact that such area was not 
demised to any one tenant and was therefore retained under the 
control of the landlord. Annot., 65 A.L.R.3d 14 (1975). Courts 
typically hold that retention of control is not established where 
there is no clear proof that more than one tenant had the right to 
use such premises. /d. 

In addition, as Cedar Lawn notes in its brief, Nebraska case 
law distinguishes between areas which are demised entirely to 
the tenants and those of which the landlord retains possession: a 
lessor is bound to exercise reasonable care in keeping premises 
used in connection with but not demised to the lessee reasonably 
safe for those having lawful occasion to use them for the purpose 
for which they were intended. Esbenshade v. National Life Ins. 
Co., 208 Neb. 216, 303 N.W.2d 272 (1981); Smith v. Rizzuto, 
supra. The Tighes do not dispute that the entire lawn area, 
including the wellhole area, was demised to them, and the lease 
specifically lists the lawn as part of the property which the 
Tighes rented and were responsible for maintaining. 
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Further, although Andrew testified that he typically inspected 
and performed routine maintenance on the wellhole cover every 
2 years or so, in the light of other factors which determine con- 
trol or lack thereof, that evidence alone does not establish that 
Cedar Lawn retained sufficient control over the wellhole to 
make it a common area. Indeed, the Tighes testified that from 
the time they leased the premises in 1986, they never saw any- 
one change the wellhole cover and never heard that the wellhole 
cover had been replaced, and that they believed the same cover 
had been there from 1986 until the time of the accident. The 
implication from this evidence, that Andrew never changed the 
cover, negates the Tighes’ own theory that Andrew was in con- 
trol of that area. In addition, the Tighes testified that for the 
majority of their lease term, they were responsible for placing 
and removing the straw bales which covered the wellhole during 
the winter. Finally, the Tighes were responsible for maintaining 
the lawn surrounding the wellhole. 

In reviewing the action of a trial court, an appellate court 
must treat a motion for a directed verdict as an admission of the 
truth of all competent evidence submitted on behalf of the party 
against whom the motion is directed. Koch v. Norris Pub. Power 
Dist., 10 Neb. App. 453, 632 N.W.2d 391 (2001). Thus, despite 
any testimony to the contrary, we must and do accept the Tighes’ 
assertions as true. Their testimony establishes that they exer- 
cised some control over the wellhole area, that they alone were 
demised the wellhole area, and that the control actually asserted 
by Cedar Lawn, as opposed to any control that Cedar Lawn 
retained in theory, was so negligible that the Tighes cannot now 
force this case to fit into the common area doctrine—putting 
aside their failure to plead such facts and theory. 


CONCLUSION 

The district court was correct in finding as a matter of law 
that Cedar Lawn owed no duty to the Tighes. Cedar Lawn nei- 
ther contracted to repair the wellhole nor retained sufficient con- 
trol of the wellhole area to create a duty of repair under the 
common area exception. Because the Tighes did not plead mod- 
ification of the original lease, the district court did not err in 
declining to consider whether the parties’ course of conduct 


262 11 NEBRASKA APPELLATE REPORTS 


would alter the lease. Finally, we are wholly unpersuaded by the 
Tighes’ argument that URLTA requires Cedar Lawn to maintain 
the wellhole cover. As discussed previously, the Tighes failed to 
plead URLTA, which in any event does not alter existing tort 
law, and the plain language of the lease agreement requires the 
Tighes to “maintain and keep said property in a good state of 
repair” while imposing no such duty on Cedar Lawn. We there- 
fore affirm the district court’s finding that the Tighes did not 
establish Cedar Lawn’s duty, and we hold that the court was cor- 
rect in directing a verdict in Cedar Lawn’s favor. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. PHILLIP J. MAESTAS, 
APPELLEE, AND TORI MAESTAS, APPELLANT. 
647 N.W.2d 122 


Filed July 2, 2002. No. A-01-653. 


1, Final Orders: Appeal and Error. An appellate court may review a final order 
affecting a substantial right made on summary application in an action after a judg- 
ment is rendered. 

2. Criminal Law: Courts: Evidence: Standing. Property seized in enforcing a crim- 
inal law is in custody of the court, referenced as in custodia legis, and the proper 
procedure for the return of property taken is to apply to the court for its return, 
especially if the property has been offered in evidence. The owner is the person 
with standing to make such application. 

3. Standing: Jurisdiction: Justiciable Issues. Standing requires that a litigant have 
such a personal stake in the outcome of a controversy as to warrant invocation of 
a court’s jurisdiction and justify the exercise of the court’s remedial powers on the 
litigant’s behalf. 

4, Search and Seizure: Appeal and Error. The trial court’s decision on the return 
of seized property is reviewed for an abuse of discretion. 


Appeal from the District Court for Cheyenne County: 
KRISTINE R. CECAVA, Judge. Affirmed. 


J. Blake Edwards, of McGinley, O’Donnell, Reynolds & 
Edwards, P.C., for appellant. 


Don Stenberg, Attorney General, and Ronald D. Moravec for 
appellee State of Nebraska. 
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HANNON, SIEVERS, and Moore, Judges. 


SIEVERS, Judge. 

Tori Maestas, mother of defendant Phillip J. Maestas, filed a 
motion in the district court for Cheyenne County, under this case 
caption, for the return of property seized from her residence in 
connection with a case involving first degree murder charges 
against Phillip. Phillip ultimately pled guilty to second degree 
murder in that case, and his time for a direct appeal has passed. 
Tori appeals the district court’s partial denial of her motion. 


FACTUAL AND PROCEDURAL BACKGROUND 

After Phillip was convicted of second degree murder, Tori 
filed a motion for the return of seized property in the district 
court for Cheyenne County. Tori requested that the following 
property be returned to her: a Ruger “model 10/22” carbine, 
.22-caliber, serial number 115-54588 (gun No. 1); a Ruger 
“model 10/22” carbine, .22-caliber, serial number 236-23575 
(gun No. 2); four boxes of Winchester “expert” .22-caliber hol- 
low point long rifle ammunition; one brick of .22-caliber “thun- 
derbolt” long rifle ammunition (minus 1 box); one brick of 
“Dynamit Nobel” .22-caliber long rifle cartridges; one box of 50 
rounds of “federal lightning” .22-caliber long rifle ammunition; 
and one .22-caliber firearm stock with barrel. 

The district court heard the motion on May 8, 2001, and Paul 
Schaub, the Cheyenne County Attorney, represented the State. 
Investigator John Jenson’s affidavit was placed into evidence, 
and in it, he averred that only the two guns were still needed as 
evidence. The affidavit noted that the FBI positively identified 
Phillip’s fingerprint on gun No. 1 and that Phillip’s codefendant 
identified gun No. 2 as the murder weapon. This latter gun, 
according to Jenson’s affidavit, “has features that make it almost 
identical with the .. . murder weapon.” 

Schaub argued that the guns should not be released because 
Phillip could still request postconviction relief, which could con- 
ceivably result in a trial. As to gun No. 1, Schaub argued that “if 
[Phillip] testifies that he’s never handled a weapon before, we 
can at least bring this up as a rebuttal, there’s the weapon, there’s 
the fingerprint.” Schaub argued that the State should retain gun 


264 11 NEBRASKA APPELLATE REPORTS 


No. 2 in case the State needs to show a jury why the codefendant 
might have misidentified the murder weapon (because gun No. 1, 
the murder weapon, and gun No. 2 are nearly identical). 

The district court released all of the property listed in Tori’s 
motion except for the two guns. The court did not explain its rea- 
sons for denying their return. Tori, the guns’ owner, appeals, argu- 
ing that “[t]he remote possibility of a [postconviction] filing . . . 
sometime in the future is just not enough to retain the property not 
used in the commission of a crime.” Brief for appellant at 4. 


ANALYSIS 

[1] Nothing in the record suggests that the State challenged 
Tori’s right to file this motion in Phillip’s criminal case for the 
return of her property. However, on appeal, the State argues, “The 
motion by Tori Maestas is improper because she is not the true 
Appellant in this criminal matter. She is not the defendant, she is 
the defendant’s mother. . . . She can not [sic] file an appeal for 
[Phillip] or in [Phillip’s] name.” Brief for appellee at 3-4. In mak- 
ing this argument, the State relies on Neb. Rev. Stat. § 29-824 
(Cum. Supp. 2000), which states in part that “[u]pon conviction 
after trial the defendant may on appeal challenge the correctness 
of the order by the judge.” The State argues that because Tori was 
not the defendant at trial, this statute does not give her the right to 
appeal. But, Tori is not appealing Phillip’s conviction and sen- 
tence. She is appealing from the ruling made upon her motion to 
the district court for the return of her property. The Court of 
Appeals may review a final order affecting a substantial right 
made on summary application in an action after a judgment is ren- 
dered. See, Neb. Rev. Stat. § 25-1902 (Reissue 1995); Nebraska 
Nutrients v. Shepherd, 261 Neb. 723, 626 N.W.2d 472 (2001). 

{2,3] Property seized in enforcing a criminal law is in custody 
of the court, referenced as in custodia legis, and the proper pro- 
cedure for the return of property taken is to apply to the court for 
its return, especially if the property has been offered in evidence. 
State v. Allen, 159 Neb. 314, 66 N.W.2d 830 (1954). Tori, as the 
owner, is the person with standing to make such application con- 
cerning the two pieces of property at issue herein. As an aspect 
of jurisdiction and justiciability, standing requires that a litigant 
have such a personal stake in the outcome of a controversy as to 
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warrant invocation of a court’s jurisdiction and justify the exer- 
cise of the court’s remedial powers on the litigant’s behalf. 
Ritchhart v. Daub, 256 Neb. 801, 594 N.W.2d 288 (1999). Tori 
has a personal stake in what happens to her property. Thus, we 
find that Tori properly applied to the district court for the return 
of her property. That being true, she has a right to appellate 
review of the lower court’s ruling. Thus, we turn to the merits. 

Neb. Rev. Stat. § 29-818 (Reissue 1995) states as follows: 

Property seized under a search warrant or validly seized 
without a warrant shall be safely kept by the officer seiz- 
ing the same unless otherwise directed by the judge or 
magistrate, and shall be so kept so long as necessary for 
the purpose of being produced as evidence on any trial. 
Property seized may not be taken from the officer having it 
in custody by replevin or other writ so long as it is or may 
be required as evidence in any trial, nor may it be so taken 
in any event where a complaint has been filed in connec- 
tion with which the property was or may be used as evi- 
dence, and the court in which such complaint was filed 
shall have exclusive jurisdiction for disposition of the 
property or funds and to determine rights therein, includ- 
ing questions respecting the title, possession, control, and 
disposition thereof. 

According to § 29-818, a court in custodia legis is not 
required to return lawfully seized property to the owner upon 
application when, as here, the State has shown that the property 
may be needed as evidence in the future. See § 29-818. The stan- 
dard for determining whether there is such future need, i.e., 
whether “it is or may be required as evidence,” is clearly within 
the trial court’s discretion. 

[4] While a trial because of a postconviction proceeding is 
typically a very unlikely occurrence, particularly after a plea 
bargain reducing a first degree murder charge to one of second 
degree murder, we cannot say its likelihood is so remote that the 
statutory standard requires that the guns be returned to Tori. We 
find no abuse of discretion by the district court, which we find 
to be the applicable standard of our review under § 29-818, and 
we affirm its ruling. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLANT, V. 
RAFAEL G. MUNOZ, APPELLEE. 
647 N.W.2d 668 


Filed July 2, 2002. No. A-01-779. 


1. Appeal and Error. The purpose of appellate review in error proceedings is to pro- 
vide an authoritative exposition of the law to serve as precedent in future cases. 

2. Proof. Where the State is able to prove alcohol content only within a specified 
range, the lower point of which falls below the statutory value, the State has failed 
to meet its burden of proof. 

3. Administrative Law: Blood, Breath, and Urine Tests. The regulations of title 
177 of the Nebraska Administrative Code do not purport to convey any particular 
margin of error for testing devices, except to the extent the Nebraska Department 
of Health and Human Services Regulation and Licensure has made determinations 
concerning how accurate particular devices must be calibrated for test results to be 
considered acceptable. 


Appeal from the District Court for Sarpy County, WILLIAM B. 
ZASTERA, Judge, on appeal thereto from the County Court for 
Sarpy County, Topp Hutton, Judge. Exception sustained. 


John W. Reisz, Deputy Sarpy County Attorney, for appellant. 


Thomas J. Garvey, Sarpy County Public Defender, for 
appellee. 


IRwIN, Chief Judge, and INBopy and CarLson, Judges. 


Irwin, Chief Judge. 
I. INTRODUCTION 

Rafael G. Munoz was charged with driving under the influ- 
ence of alcohol. The county court found Munoz not guilty, based 
in part on a finding that title 177 of the Nebraska Administrative 
Code, which had been received into evidence on behalf of the 
State, was substantive evidence of a “margin of error” for the 
Intoxilyzer, which the trial court then found had to be applied in 
Munoz’ favor. This resulted in Munoz’ breath test’s being below 
the legal limit. The district court affirmed the county court’s 
judgment. The State subsequently filed with this court an appli- 
cation for leave to docket error proceedings, pursuant to Neb. 
Rev. Stat. § 29-2315.01 (Reissue 1995). We granted the applica- 
tion, and this appeal ensued. We find that the county court erred 
in finding that title 177 of the Nebraska Administrative Code 
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should be considered substantive evidence of a margin of error 
for the Intoxilyzer, and the State’s exception is sustained. 


II. BACKGROUND 

On April 29, 2000, at approximately 1 a.m., Munoz was 
stopped by Officer Greg Kunz of the LaVista Police Department. 
Munoz was initially stopped for not having license plates on his 
vehicle. Officer Kunz determined from Munoz’ driver’s license 
that Munoz had failed to update his license to reflect his address 
in LaVista, and Officer Kunz proceeded to issue a “fix-it” ticket 
instructing Munoz to update his license. When Officer Kunz 
returned to Munoz’ vehicle with the ticket, Officer Kunz 
“detected an odor of intoxicants coming from the vehicle.” 

Officer Kunz instructed Munoz to perform field sobriety 
tests. Officer Kunz also administered a preliminary breath test. 
Based on Officer Kunz’ experience, training, and personal 
observations of Munoz, Officer Kunz formed the opinion that 
Munoz was impaired and was operating a motor vehicle while 
under the influence of alcohol. As a result, Officer Kunz placed 
Munoz under arrest. 

After the arrest, Munoz was transported to the Sarpy County 
jail for booking and further testing. At that location, an 
Intoxilyzer test was administered. There was evidence presented 
at trial concerning whether the provisions of title 177 of the 
Nebraska Administrative Code were complied with regarding the 
necessary requirements for administration of an Intoxilyzer test. 
There is no issue raised on appeal concerning this compliance. 
The Intoxilyzer test administered to Munoz revealed a digital 
reading of “0.103 of a gram of alcohol per 210 liters of breath.” 

At the conclusion of the trial to the county court, the court 
indicated that “it appears as though . . . built within the calibra- 
tion of this machine of the Intoxilyzer 5000 is a ten percent stan- 
dard of deviation which means that as long as the machine is 
working within a 10 percent range, any test result which is given 
is deemed to be acceptable.” Based on the county court’s read- 
ing of the calibration provisions of title 177, it concluded that 
Munoz was entitled to have the alleged 10-percent standard of 
deviation applied in his favor, which would cause his breath test 
results to fall below the then legal limit for intoxication. The 
county court thus found Munoz not guilty. 
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On appeal, the district court affirmed. In its order, the district 
court stated the Nebraska Supreme Court has held that “where 
there is a margin of error in a chemical test for alcohol, the 
results of the test must be adjusted and the benefit given to the 
Defendant,” citing State v. Adams, 251 Neb. 461, 558 N.W.2d 
298 (1997), and State v. Burling, 224 Neb. 725, 400 N.W.2d 872 
(1987). The district court further stated that State v. Baue, 258 
Neb. 968, 607 N.W.2d 191 (2000), limited that holding to the 
extent that a margin of error is not automatically applied. 
Nonetheless, the district court found no error in the county 
court’s adjustment of Munoz’ test result by 10 percent and 
affirmed the finding that Munoz was not guilty. This error pro- 
ceeding followed. 


Ill. ASSIGNMENT OF ERROR 
The State’s assignment of error is as follows: “The District 
Court erred in its finding that [title 177 of the Nebraska 
Administrative Code is evidence of a permissible [margin of] 
error of 10% of the Intoxilyzer result which must be granted to 
the Defendant.” 


IV. ANALYSIS 


1. SCOPE AND PuRPOSE OF REVIEW 
The instant appeal is before the court as an error proceeding 
filed by the county attorney pursuant to § 29-2315.01, which 
states: 

The county attorney may take exception to any ruling or 
decision of the court made during the prosecution of a 
cause by presenting to the trial court the application for 
leave to docket an appeal with reference to the rulings or 
decisions of which complaint is made. . . . The county 
attorney shall then present such application to the appellate 
court within thirty days from the date of the final order. 

[1] The scope and purpose of appellate review in error pro- 
ceedings are defined in Neb. Rev. Stat. § 29-2316 (Reissue 1995). 
The purpose of the review is to provide an authoritative exposition 
of the law to serve as precedent in future cases. State v. Falcon, 
260 Neb. 119, 615 N.W.2d 436 (2000); State v. Portsche, 258 
Neb. 926, 606 N.W.2d 794 (2000). 
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2. MARGIN OF ERROR PRECEDENTS 

At issue in this appeal is whether title 177 of the Nebraska 
Administrative Code, when received into evidence by the trial 
court, should serve as substantive evidence of the margin of 
error for the Intoxilyzer. The issue of applying a margin of error 
or margin of tolerance to blood or breath test results has been the 
subject of a line of appellate cases in this state dating back to 
1978. Although none of those cases specifically address the 
issue presented in the instant case, the development of this area 
of the law is relevant to answering the issue presented. 

In State v. Bjornsen, 201 Neb. 709, 271 N.W.2d 839 (1978), the 
State’s chemist testified during cross-examination that the testing 
used in that case was accurate to within five-thousandths of 1 per- 
cent. Applying the margin of error to the defendant’s test results 
caused those results to fall below the .10 level that was required 
for a finding of intoxication. The Nebraska Supreme Court held 
that where a driving under the influence conviction is based solely 
on test results, the test must show “outside of any error or toler- 
ance inherent in the testing process” that the prohibited percent of 
alcohol was present in the defendant. Id. at 711, 271 N.W.2d at 
840. Accordingly, the court reversed the conviction. 

In State v. Burling, 224 Neb. 725, 400 N.W.2d 872 (1987), 
overruled in part, State v. Baue, supra, the Supreme Court was 
presented with a defendant with a breath test result of .164. The 
defendant offered evidence regarding the margin of error for 
Intoxilyzer results, and the State offered nothing to rebut the 
defendant’s evidence. The Supreme Court held that based on the 
testimony of the defendant’s expert, the .164 test result had to be 
lowered to the bottom level of the margin of error, which was 
.086. The court affirmed the conviction, however, based on other 
evidence that the defendant was intoxicated. 

In State v. Hvistendahl, 225 Neb. 315, 405 N.W.2d 273 
(1987), the Supreme Court was presented with an Intoxilyzer 
result of .133. Both the State and the defendant presented expert 
testimony concerning the margin of error. The Supreme Court 
held that when there is conflicting testimony concerning the 
margin of error, the question is for the trier of fact to resolve. 
The court further noted that the trial court was not bound to 
accept the defendant’s expert testimony anyway, as trial courts 
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are not bound to accept an expert’s testimony. To this extent, the 
holding appears to contradict and implicitly overrule the 
Supreme Court’s findings in State v. Burling, supra, where the 
defendant had presented unrefuted expert testimony and the 
court indicated that the test results had to be altered by the mar- 
gin of error testified to by that expert. 

In State v. Babcock, 227 Neb. 649, 419 N.W.2d 527 (1988), 
the defendant argued that the Supreme Court’s holding in State 
v. Burling, supra, required the trial court to always reduce test 
results by the margin of error specified in that opinion. The 
Babcock court clarified that each case depends on its own cred- 
ible evidence. Because the defendant had not presented any evi- 
dence concerning the margin of error, the court found sufficient 
evidence to affirm his conviction. 

The issue does not appear to have been before the Supreme 
Court again until 1997, when the court decided State v. Adams, 
251 Neb. 461, 558 N.W.2d 298 (1997). In State v. Adams, the 
State’s expert testified that the defendant’s breath test, when 
allowing for the margin of error for the testing machine, was 
between .084 and .109. The testimony indicated that the actual 
readout was .097. The Supreme Court held that prior opinions 
had held that “when there is a margin of error in a chemical test ~ 
for alcohol, the test result must be adjusted and the defendant 
given the benefit of the adjusted reading.” Id. at 467, 558 
N.W.2d at 302. The court held that the State had failed to prove, 
as a matter of law, that the defendant was intoxicated. 

[2] In State v. Baue, 258 Neb. 968, 607 N.W.2d 191 (2000), 
the Supreme Court attempted to clarify this issue and the court’s 
prior, seemingly inconsistent, holdings. The defendant’s 
Intoxilyzer readout was .11. At a pretrial hearing, the defendant 
presented the testimony of an expert who testified that the mar- 
gin of error for the Intoxilyzer was plus or minus .03 and the 
State did not present any contrary evidence. The State did present 
refuting evidence at trial. The court recognized the above-quoted 
statement in State v. Adams, supra, that the test must be adjusted 
where there is a margin of error. The court held that the rationale 
underlying the earlier opinions was that “where the State is able 
to prove alcohol content only within a specified range, the lower 
point of which falls below the statutory value,” the State has 
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failed to meet its burden of proof. State v. Baue, 258 Neb. at 978, 
607 N.W.2d at 200. The court held that the same is not true if the 
State makes a prima facie showing regarding the test and the 
defendant rebuts with unrefuted expert testimony. The Baue 
court overruled State v. Burling, supra, to the extent it was con- 
trary to this holding. 


3. APPLICATION 

In the present case, the county court found that language in 
title 177 of the Nebraska Administrative Code, indicating a test 
result is considered acceptable so long as the testing device cali- 
bration is verified to be accurate within plus or minus .010 of the 
target value of the simulator solution, should be considered evi- 
dence that the Intoxilyzer has a margin of error of 10 percent. See 
177 Neb. Admin. Code, ch.1, § 007.05D8 (1998). We disagree. 

[3] Title 177 of the Nebraska Administrative Code contains the 
rules and regulations relating to the analyses for the determina- 
tion of the alcohol content in blood, breath, or urine, as adopted 
by the Nebraska Department of Health and Human Services 
Regulation and Licensure (Department). A thorough review of 
title 177 indicates that nowhere do the regulations purport to con- 
vey any particular margin of error for testing devices, except to 
the extent the Department has made determinations concerning 
how accurate particular devices must be calibrated for test results 
to be considered acceptable. There is no evidence, expert or oth- 
erwise, in the record before us to indicate that the calibration 
requirements set forth by the Department are in any way related 
to the actual margin of error for the testing devices. While these 
requirements may be related to the actual margin of error, the 
record before us contains no evidence to support this critical and 
far-reaching conclusion. 

There is nothing in title 177 to indicate what, if any, correla- 
tion there is between these standards for calibration and opera- 
tion adopted by the Department and the actual margin of error 
for the testing devices. For example, if the Department would 
choose to amend the regulations and to require the testing device 
calibration to be verified to be accurate within plus or minus 
.005, such a change would not necessarily bear any correlation 
to the actual margin of error for the testing device, which could 
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be greater or less than the calibration requirements espoused in 
the regulations. Indeed, the evidence in the present case indi- 
cates that the machine’s calibration tests indicated a degree of 
deviation that was substantially lower than the .010 permitted by 
title 177. 

A review of the record presented in the instant case indicates 
no evidence whatsoever was presented, either by the State or by 
the defendant, concerning the margin of error for the Intoxilyzer. 
As noted, title 177 does not contain any such evidence. The 
State’s exception is therefore sustained. 

Finally, we note that the district court’s order affirming the 
county court’s finding that the State had failed to prove Munoz’ 
guilt also indicates that “[w]hen competent evidence of a mar- 
gin of error is presented in the State’s case or when the [d]efend- 
ant presents a margin of error in it’s [sic] case, which is unre- 
butted, it appears to this court the margin of error is then 
automatically applied to the test of the {d]efendant.” As we indi- 
cated in our discussion above, the Supreme Court has specifi- 
cally held to the contrary concerning unrefuted expert evidence 
presented by a defendant regarding the margin of error for an 
Intoxilyzer. Rather, the rule is that when the State presents evi- 
dence indicating that the test results are accurate only within a 
specified range, the lower portion of which would place the 
defendant’s test results outside the range prohibited by law, the 
State has failed to meet its burden of proof. When the State has 
proven a prima facie case and the defendant then attacks the 
State’s case by presenting unrefuted expert testimony, the trial 
court is free, as in other cases, to either credit or not credit the 
expert’s opinion. 


4. EFFECT OF RULING 
As noted, this is an appeal by a county attorney pursuant to 
§ 29-2315.01. Section 29-2316 describes the effect of this 
court’s ruling pursuant to § 29-2315.01: 

The judgment of the court in any action taken pursuant 
to section 29-2315.01 shall not be reversed nor in any man- 
ner affected when the defendant in the trial court has been 
placed legally in jeopardy, but in such cases the decision of 
the appellate court shall determine the law to govern in any 
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similar case which may be pending at the time the decision 
is rendered or which may thereafter arise in the state. 

The Double Jeopardy Clause of the Fifth Amendment to the 
U.S. Constitution and of article I, § 12, of the Nebraska 
Constitution protects “‘‘‘an individual from being subjected to 
the hazards of trial and possible conviction more than once for 
an alleged offense.”’” State v. Falcon, 260 Neb. 119, 124-25, 
615 N.W.2d 436, 440 (2000) (quoting State v. Bostwick, 222 
Neb. 631, 385 N.W.2d 906 (1986), and Green v. United States, 
355 U.S. 184, 78 S. Ct. 221, 2 L. Ed. 2d 199 (1957)). Under 
Neb. Const. art. I, & 12, jeopardy attaches when a judge, hear- 
ing a case without a jury, begins to hear evidence as to the guilt 
or innocence of the defendant. State v. Falcon, supra. 

In the instant case, jeopardy has attached because the county 
court heard evidence as to the guilt or innocence of Munoz. 
Therefore, under § 29-2316, because jeopardy has attached, our 
decision will not affect the judgment of the county court or dis- 
trict court herein. It will determine the law to govern in any sim- 
ilar case which may be pending at the time this decision is ren- 
dered or which may thereafter arise in the state. See § 29-2316. 


V. CONCLUSION 

We find the lower court erred in finding that title 177 of the 
Nebraska Administrative Code should be considered substantive 
evidence of the margin of error for an Intoxilyzer such that 
adefendant’s test results should be automatically adjusted 
according to the calibration standards set forth in title 177. 
Accordingly, although Munoz stands acquitted, the State’s 
exception is sustained. 

EXCEPTION SUSTAINED. 


STATE OF NEBRASKA, APPELLEE, V. 
STEVEN R. BOCKMAN, APPELLANT. 
648 N.W.2d 786 


Filed July 2, 2002. No. A-01-887. 


1. Constitutional Law. The Fourth Amendment’s commands, like all constitutional 
requirements, are practical and not abstract. 
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11. 


12. 


11 NEBRASKA APPELLATE REPORTS 


Search Warrants: Affidavits. Affidavits for search warrants must be tested and 
interpreted by magistrates and courts in a commonsense and realistic fashion, and 
technical requirements of elaborate specificity once extracted under common law 
pleadings have no proper place in this area. 

Search Warrants: Affidavits: Probable Cause. The supporting affidavit must 
provide the judicial officer with sufficient reliable information to evaluate proba- 
ble cause, and in the course of such evaluation, the judicial officer is entitled to 
draw reasonable inferences from the material in the affidavit. 

Police Officers and Sheriffs: Presumptions. Statements by law enforcement offi- 
cials based upon personal observation or upon the observation of fellow officials 
participating in the same investigation are entitled to a presumption of reliability. 
Search Warrants: Affidavits: Probable Cause. Probable cause is to be evaluated 
by the collective information of the police as reflected in the affidavit and is not 
limited to the firsthand knowledge of the officer who executes the affidavit. 
Search Warrants: Probable Cause. In evaluating the showing of probable cause 
necessary to support a search warrant, only the probability, and not a prima facie 
showing, of criminal activity is the standard of probable cause. 

Search Warrants: Affidavits: Probable Cause. The judicial officer who is eval- 
uating the probable cause question must make a practical, commonsense decision 
whether, given the totality of the circumstances set forth in the affidavit before him 
or her, including the veracity of and basis of knowledge of persons supplying 
hearsay information, there is a fair probability that contraband or evidence of a 
crime will be found in a particular place. 

Rules of Evidence: Other Acts. The admissibility of other crimes evidence under 
Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 1995), must be deter- 
mined upon the facts of each case and is within the discretion of the trial court. 
Trial; Words and Phrases. Judicial abuse of discretion means that the reasons or 
rulings of the trial court are clearly untenable, unfairly depriving a litigant of a sub- 
stantial right, and denying a just result in matters submitted for disposition. 
Rules of Evidence: Other Acts. Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) 
(Reissue 1995), is a rule of inclusion, rather than exclusion, and it permits the use 
of evidence of prior activity except to prove the character of a person in order to 
prove that the person acted in conformity with that character. 

Rules of Evidence: Other Acts: Appeal and Error. An appellate court reviews 
the admission of evidence of other acts under Neb. Evid. R. 404(2), Neb. Rev. Stat. 
§ 27-404(2) (Reissue 1995), by considering (1) whether the evidence was relevant, 
(2) whether the evidence had a proper purpose, (3) whether the probative value of 
the evidence outweighed its potential for unfair prejudice, and (4) whether the trial 
court, if requested, instructed the jury to consider the evidence only for the limited 
purpose for which it was admitted. 

Rules of Evidence. The proponent of evidence offered pursuant to Neb. Evid. R. 
404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 1995), must state on the record the spe- 
cific purpose or purposes for which the evidence is being offered, and the trial court 
shall similarly state the purpose or purposes for which such evidence is received. 


Appeal from the District Court for Hall County: Teresa K. 
LUTHER, Judge. Affirmed. 
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IrwIN, Chief Judge, and INBopy and CARLSON, Judges. 


IRWIN, Chief Judge. 
I. INTRODUCTION 

Steven R. Bockman appeals his convictions for burglary and 
first degree sexual assault. On appeal, Bockman challenges the 
district court’s ruling denying a motion to suppress DNA evi- 
dence, the district court’s ruling allowing the State to introduce 
evidence of an attempted burglary charge to which Bockman 
had previously pled guilty, and the sufficiency of the evidence to 
support the convictions. We find the district court had a sub- 
stantial basis for finding probable cause existed to issue a war- 
rant for the DNA evidence to be gathered, and the court did not 
err in denying the motion to suppress. We find no abuse of dis- 
cretion in the court’s ruling that the State could introduce evi- 
dence of Bockman’s prior conviction for attempted burglary. We 
also find sufficient evidence to support Bockman’s convictions. 
Accordingly, we affirm the judgment of the district court. 


II. BACKGROUND 

On November 7, 2000, an information was filed charging 
Bockman with burglary and first degree sexual assault and alleg- 
ing the events occurred on or about June 10, 1998. Amended 
informations containing the same charges were filed on February 
26 and March 1, 2001. The alleged events occurred in Grand 
Island, Nebraska. 

On December 6, 2000, the State filed a notice of intent to 
offer evidence of Bockman’s “prior ‘bad acts’ from 1998 crimes 
which were not charged and one prior conviction of attempted 
burglary.” The State indicated the evidence would be offered for 
purposes of showing intent, plan, motive, and opportunity. 

On February 28, 2001, Bockman filed three motions to sup- 
press. Bockman sought suppression of statements, physical evi- 
dence collected during the execution of a search warrant, and 
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DNA evidence obtained as a result of a court order. The district 
court held hearings on the State’s motion for admission of 
Bockman’s other bad acts and Bockman’s motions to suppress 
on March 7 and 16. 

On March 19, 2001, the court made a journal entry reflecting 
that the court was granting Bockman’s motions to suppress state- 
ments and physical evidence collected during the execution of a 
search warrant. The court made an additional journal entry deny- 
ing Bockman’s motion to suppress DNA evidence and another 
journal entry ordering that the State could present evidence of 
Bockman’s plea to an unrelated charge of attempted burglary and 
evidence of the circumstances of the other case. The court denied 
the State’s motion to present evidence of any other bad acts. 


1. DNA EvIDENCE 

On March 7, 2001, the court heard Bockman’s motion to sup- 
press DNA evidence. At the hearing, the only evidence presented 
by the State in support of the admission of the DNA evidence 
was an exhibit which contained the application, supporting affi- 
davit, and subsequent order of the court granting the State’s 
application to collect DNA evidence. The court, in ruling on the 
motion to suppress, specifically excluded three paragraphs of the 
affidavit because the paragraphs referenced physical evidence 
collected during the execution of a search warrant, which evi- 
dence the court separately held should be suppressed. 

The remainder of the affidavit includes assertions that the 
affiant is a police officer who was assigned to investigate a bur- 
glary and first degree sexual assault occurring on or about June 
10, 1998, assertions that the affiant personally spoke with the 
victim of the burglary and sexual assault, details from the affi- 
ant’s conversation with the victim, assertions conceming the 
results of “[t]he investigation by officers of the Grand Island 
Police Department,” and other factual assertions that do not 
specifically indicate their source or foundation. 

For example, one assertion is that “[t]wo weeks prior [to June 
10, 1998], D.L. [the victim] had come hame [sic] and found the 
same basement screen off and the window to her basement 
bedroom open.” Additional assertions are that Bockman was 
arrested on April 7 for a burglary, that Bockman was found hiding 
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in an apartment shower, that Bockman advised officers that he 
had been looking for money, and that Bockman was subsequently 
convicted and sentenced on charges of criminal trespass and 
attempted theft. Another assertion is that Bockman was also con- 
victed of attempted burglary for a July 2 incident, in which 
Bockman had stolen items including women’s underwear and per- 
sonal photos, had entered a house through a window, and had 
other stolen items in his possession. Further assertions are that 
Bockman had been arrested on April 14 for disturbing the peace 
when he had been “allegedly looking into the window of a bed- 
room” and that Bockman was also a suspect in other cases of 
“window peeking.” 

The affidavit also contains assertions that the investigation by 
Grand Island police officers revealed that the perpetrator of the 
burglary and sexual assault at issue had entered the victim’s resi- 
dence by removing a screen and entering through a basement win- 
dow, that officers located footprints in the alley behind the vic- 
tim’s home, and that testing by the state criminalistics laboratory 
revealed a boot worn by Bockman showed “some correspondence 
in design and physical size” to the footprints. The details of the 
burglary and sexual assault at issue indicate that the victim was 
asleep on a couch in her home when she was awakened by the 
sound of someone in her home and that the intruder placed a blan- 
ket over the victim’s head and sexually assaulted her. 

Based on the affidavit, the district court filed an order on June 
28, 1999, finding that Bockman should be compelled to provide 
the requested evidence of blood, hair, and saliva samples. In 
Bockman’s motion to suppress this evidence, he asserted that the 
affidavit contained insufficient probable cause. On March 19, 
2001, the district court overruled the motion to suppress this DNA 
evidence. In so ruling, the court found that the assertions con- 
cerning the footprints and Bockman’s boot, the similar mode of 
entry in both the July 2, 1998, crime and the present case, and the 
“sexual nature” of the items stolen on July 2 established probable 
cause that Bockman committed the crimes under investigation. 


2. OTHER BaD AcTs EVIDENCE 
On March 7 and 16, 2001, the court heard the State’s motion 
for admission of evidence of other crimes allegedly committed 
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by Bockman. As noted above, the motion filed by the State indi- 
cated that the evidence was being offered for purposes of show- 
ing intent, plan, motive, and opportunity. Further, at the hearing 
on the State’s motion, the State indicated the evidence was also 
being offered for purposes of showing identity. 

During the course of the hearing, the State presented evidence 
concerning several other crimes in which Bockman was 
allegedly involved. The crimes were largely burglaries involving 
theft of property, and none involved a sexual assault. The court 
ultimately held that only one of the other bad acts would be 
admissible, an attempted burglary conviction arising out of 
events occurring on or about July 2, 1998, in which the victim 
was identified as Nancy Gonzalez. 

During the hearing, Gonzalez testified she had lived alone at 
2512 West First Street in Grand Island in July 1998. Gonzalez 
indicated she returned to her home in the early morning hours of 
July 3 and found a window open. After searching the house to 
determine if her valuables were missing, Gonzalez reported that 
“nothing significant” was missing. Grand Island police officers 
later arrested Bockman at a separate location and found in his 
possession a pair of silk underwear belonging to Gonzalez, as 
well as some keys, some paperwork, and a photograph which 
had been taken from Gonzalez’ home. 

During the hearing, the victim in the present case also testi- 
fied. She indicated she lived at 2414 West First Street in Grand 
Island in June 1998. In the early morning hours of June 11, she 
was sleeping on her couch and was awakened by the sound of 
somebody coming up the stairs from her basement. She indi- 
cated she was sexually assaulted by the intruder. She further tes- 
tified that although no items were stolen from her, she deter- 
mined later that morning that some lingerie appeared to have 
been moved, as well as a pair of handcuffs she had received as 
a gag gift. She further testified a screen had been “misplaced” 
from a basement window. 

After the conclusion of the hearing, the court filed a journal 
entry. The court found the State would “be allowed to present 
evidence of prior acts for the limited purpose of identity only to 
include an incident involving victim Nancy Gonzales [sic] 
occurring July 2, 1998.” As such, the court did not allow the 
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State to present evidence of other alleged bad acts or to present 
evidence for a purpose other than to show identity. 


3. CONVICTION AND SENTENCE 
On March 23, 2001, a jury returned a verdict of guilty on both 
counts. On July 3, the court sentenced Bockman to consecutive 
terms of 3 to 5 years’ imprisonment for the burglary conviction 
and 16 to 20 years’ imprisonment for the first degree sexual 
assault conviction. Bockman has appealed. 


III. ASSIGNMENTS OF ERROR 
On appeal, Bockman has assigned three errors. First, Bockman 
asserts the district court erred in overruling his motion to suppress 
DNA evidence. Second, Bockman asserts the district court erred 
in allowing the State to introduce evidence of the Gonzalez inci- 
dent to show identity. Third, Bockman asserts the evidence was 
not sufficient to support his convictions. 


IV. ANALYSIS 


1. SUPPRESSION OF DNA EVIDENCE 
First, Bockman asserts the district court erred in overruling his 
motion to suppress DNA evidence. In so asserting, Bockman 
challenges the sufficiency of the affidavit upon which the warrant 
for collection of the DNA evidence was issued. Bockman argues 
the affidavit was insufficient because the assertions in the affidavit 
include information that was not alleged to have been within the 
personal knowledge of the swearing officer and because no fur- 
ther basis for crediting the information was provided. Because we 
find that a reasonable interpretation of the affidavit compels the 
conclusion that the information contained therein emanated from 
either the personal observations of the affiant or from information 
obtained by fellow officers engaged in a common investigation, 
we find no merit to Bockman’s assertion. 
[1-3] In determining the sufficiency of the affidavit in the pres- 
ent case, 
we are mindful that “the Fourth Amendment’s commands, 
like all constitutional requirements, are practical and not 
abstract . . . [A]ffidavits for search warrants . . . must be 
tested and interpreted by magistrates and courts in a com- 
monsense and realistic fashion. . .. Technical requirements 
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of elaborate specificity once extracted under common law 

pleadings have no proper place in this area.” 
U.S. v. May, 819 F.2d 531, 535 (Sth Cir. 1987) (quoting United 
States v. Ventresca, 380 U.S. 102, 85 S. Ct. 741, 13 L. Ed. 2d 
684 (1965)). The supporting affidavit must, of course, provide 
the judicial officer with sufficient reliable information to evalu- 
ate probable cause, and in the course of such evaluation, the 
judicial officer is entitled to draw reasonable inferences from the 
material in the affidavit. See id. 

The affidavit in the present case specifically indicated that the 
affiant “was assigned to investigate” a burglary and a first degree 
sexual assault. The affidavit further indicated that there was an 
“investigation by officers of the Grand Island Police Department.” 
The affiant set forth the information he personally gathered from 
interviewing the victim and further set forth information revealed 
by “[t]he investigation.” A commonsense and realistic reading of 
the affidavit indicates that the information in the affidavit either is 
the personal knowledge of the affiant or was learned from other 
officers engaged in the common investigation of the burglary and 
first degree sexual assault of D.L. 

[4,5] It has long been held that statements by law enforce- 
ment officials based upon personal observation or upon the 
observation of fellow officials participating in the same investi- 
gation are entitled to a presumption of reliability. United States 
v. Reed, 700 F.2d 638 (11th Cir. 1983). See, also, United States 
v. Ventresca, supra. The Nebraska Supreme Court has similarly 
held that observations by fellow officers engaged in a common 
investigation are a reliable basis for a search warrant. State v. 
Stickelman, 207 Neb. 429, 299 N.W.2d 520 (1980). Probable 
cause is to be evaluated by the collective information of the 
police as reflected in the affidavit and is not limited to the first- 
hand knowledge of the officer who executes the affidavit. /d. In 
general, no special showing of reliability is necessary where the 
affidavit indicates the source of information to be a law 
enforcement officer. See 2 Wayne R. LaFave, Search and 
Seizure, a Treatise on the Fourth Amendment § 3.5(a) (3d ed. 
1996). As such, it is sufficient if the affidavit recites at the out- 
set, or if it is clear from reading the affidavit as a whole, that it 
is based in part upon information obtained from other law 
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enforcement officers. United States v. Kirk, 781 F.2d 1498 
(11th Cir. 1986). 

Although we recognize that the affidavit at issue is not as 
clear or as artfully drafted as would be ideal, the U.S. Supreme 
Court has clearly indicated that such inartfulness should not 
result in a warrant’s being invalidated. See United States v. 
Ventresca, supra. The U.S. Supreme Court recognized that affi- 
davits for search warrants are often drafted by nonlawyers in the 
midst and haste of a criminal investigation. /d. Further, the U.S. 
Supreme Court has recognized that a grudging or negative atti- 
tude by reviewing courts toward warrants will tend to discour- 
age police officers from submitting their evidence to a judicial 
officer before acting. /d. As such, in evaluating the sufficiency 
of the warrant, the U.S. Supreme Court’s dictates require an 
evaluation that is responsive both to the needs of individual lib- 
erty and to the rights of the community. Id. 

The affidavit could have more clearly indicated what infor- 
mation was personally obtained or observed by the affiant and 
what information was personally observed or gathered by par- 
ticular officers involved in the investigation. Nonetheless, a rea- 
sonable person reading the affidavit would be compelled to con- 
clude that the information contained in the affidavit was 
acquired in the course of the common investigation. See United 
States v. Reed, supra. AS such, a reasonable interpretation of the 
affidavit indicates that the issuing judge had sufficient reliable 
information to make a finding of probable cause. 

[6,7] In evaluating the showing of probable cause necessary 
to support a search warrant, only the probability, and not a prima 
facie showing, of criminal activity is the standard of probable 
cause. State v. Stickelman, supra. In reviewing the strength of an 
affidavit as a basis for finding probable cause to issue a search 
warrant, the Nebraska Supreme Court has adopted the “totality 
of the circumstances” rule established by the U.S. Supreme 
Court in /llinois v. Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. 
Ed. 2d 527 (1983). State v. Ildefonso, 262 Neb. 672, 634 N.W.2d 
252 (2001). The judicial officer who is evaluating the probable 
cause question must make a practical, commonsense decision 
whether, given the totality of the circumstances set forth in the 
affidavit before him or her, including the veracity of and basis of 
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knowledge of persons supplying hearsay information, there is a 
fair probability that contraband or evidence of a crime will be 
found in a particular place. Jd. The question is whether the judi- 
cial officer had a substantial basis for finding that the affidavit 
established probable cause. /d. 

In the present case, as noted, the affidavit revealed information 
discovered by law enforcement officers during the investigation. 
This information suggested that a burglary and first degree sexual 
assault occurred at D.L.’s home; that the method of entry was sim- 
ilar to Bockman’s method of entry in unrelated burglary offenses; 
that footprints bearing some correspondence to boots worn by 
Bockman were found outside D.L.’s home; that Bockman had 
previously stolen items of a personal nature, including women’s 
underwear, from a previous victim; and that the present offense 
and Bockman’s other offenses occurred in close physical proxim- 
ity and time to each other. Our review of the totality of the cir- 
cumstances indicates that the issuing judge had a substantial basis 
for finding probable cause. Bockman’s assigned error concerning 
the sufficiency of the affidavit is without merit. 


2. UNCHARGED Bap Acts EVIDENCE 

Bockman next alleges the district court erred in allowing the 
State to introduce evidence of Bockman’s prior conviction for 
attempted burglary of Gonzalez. The court allowed the State to 
‘ introduce evidence of the other bad act for the purpose of show- 
ing identity. Bockman asserts the evidence was not relevant 
because the other bad act was not sufficiently similar to the pres- 
ent alleged offense. We disagree. 

[8,9] The admissibility of other crimes evidence under Neb. 
Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 1995), 
must be determined upon the facts of each case and is within the 
discretion of the trial court. State v. Sanchez, 257 Neb. 291, 597 
N.W.2d 361 (1999). Because the exercise of judicial discretion 
is implicit in Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401 
(Reissue 1995), it is within the discretion of the trial court to 
determine relevancy and admissibility of evidence of other 
wrongs or acts under rule 404(2), and the trial court’s decision 
will not be reversed absent an abuse of that discretion. State v. 
Freeman, 253 Neb. 385, 571 N.W.2d 276 (1997); State v. Carter, 
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246 Neb. 953, 524 N.W.2d 763 (1994), overruled on other 
grounds, State v. Freeman, supra. Judicial abuse of discretion 
means that the reasons or rulings of the trial court are clearly 
untenable, unfairly depriving a litigant of a substantial right, and 
denying a just result in matters submitted for disposition. State 
v. Carter, supra. 

{10] Rule 404(2) is a rule of inclusion, rather than exclusion, 
and it permits the use of evidence of prior activity except to 
prove the character of a person in order to prove that the person 
acted in conformity with that character. State v. Freeman, supra. 
See State v. Carter, supra. Rule 404(2) provides: 

Evidence of other crimes, wrongs, or acts is not admissible 
to prove the character of a person in order to show that he 
or she acted in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, identity, 
or absence of mistake or accident. 
The list of acceptable uses recited in the rule is illustrative and 
not intended to be exclusive. State v. Carter, supra. However, 
evidence which is otherwise admissible under rule 404(2) may 
be excluded under Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 
(Reissue 1995), if its probative value is substantially out- 
weighed by other considerations. State v. Carter, supra. 

[11,12] An appellate court reviews the admission of evidence 
of other acts under rule 404(2) by considering (1) whether the 
evidence was relevant, (2) whether the evidence had a proper 
purpose, (3) whether the probative value of the evidence out- 
weighed its potential for unfair prejudice, and (4) whether the 
trial court, if requested, instructed the jury to consider the evi- 
dence only for the limited purpose for which it was admitted. 
State v. Freeman, supra; State v. Carter, supra. See, also, State 
v. Sanchez, supra. The Nebraska Supreme Court has further held 
that the proponent of rule 404(2) evidence must state on the 
record the specific purpose or purposes for which the evidence 
is being offered and that the trial court shall similarly state the 
purpose or purposes for which such evidence is received. State 
v. Sanchez, supra. Any limiting instruction given upon receipt of 
such evidence should likewise identify only those specific pur- 
poses for which the evidence was received. /d. 
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Bockman specifically asserts the other crimes evidence in the 
present case was not relevant for a proper purpose. Bockman 
further asserts any probative value of the evidence did not sub- 
stantially outweigh the potentially prejudicial effect of the evi- 
dence. Bockman does not dispute that the trial court did give a 
limiting instruction specifically informing the jury the other 
crimes evidence was being received solely for purposes of 
showing identity. 

Gonzalez testified concerning an attempted burglary for 
which Bockman had previously been convicted. When compar- 
ing the factual context of the attempted burglary of Gonzalez 
with the factual context of the burglary and first degree sexual 
assault of D.L., the following similarities are apparent: 

In both situations, the evidence indicates the victim was a 
woman. Both crimes occurred close in proximity to each other, 
the attempted burglary of Gonzalez occurring at 2512 West First 
Street in Grand Island and the burglary and first degree sexual 
assault of D.L. occurring at 2414 West First Street in Grand 
Island. Both crimes occurred close in time to each other, the 
attempted burglary of Gonzalez occurring on or about July 3, 
1998, and the burglary and first degree sexual assault of D.L. 
occurring on or about June 11. Both crimes occurred during the 
early morning hours. The means of entry for both crimes was 
through a window. The attempted burglary of Gonzalez involved 
Bockman’s removing a pair of Gonzalez’ silk underwear from 
Gonzalez’ home, and the burglary of D.L. involved some lin- 
gerie allegedly being moved, as well as a pair of handcuffs D.L. 
had received as a gag gift. 

We do not find any abuse of discretion in the district court’s 
conclusion that the evidence of Bockman’s attempted burglary 
of Gonzalez was relevant and admissible for the proper purpose 
of demonstrating identity. Concededly, some differences 
between the two crimes do exist. However, an absolute identity 
in every detail is not and cannot be expected. See State v. Carter, 
246 Neb. 953, 524 N.W.2d 763 (1994), overruled on other 
grounds, State v. Freeman, 253 Neb. 385, 571 N.W.2d 276 
(1997). The question is whether the crimes are so similar, 
unusual, and distinctive that the trial judge could reasonably 
find that they bear the same signature. Id. If so, the evidence 
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may be admitted, and any dissimilarities merely go to the weight 
of the evidence. /d. As such, we find Bockman’s assertions that 
the evidence was not relevant and was not admissible for a 
proper purpose to be without merit. 

The question of whether the evidence was unfairly prejudicial 
hinges on whether the court properly instructed the jury con- 
cerning the evidence’s limited use. State v. Carter, supra. See 
State v. Freeman, supra. When Gonzalez testified during the trial, 
the court gave the following limiting instruction to the jury: 

Members of the jury, the evidence regarding the incident 
which occurred on July 2nd and 3rd, 1998, involving 
Nancy Gonzalez shall be admitted for the limited purpose 
of proof of identity. You are not to consider it to prove the 
character of the defendant and that he acted in conformity 
with that character. 

Additionally, at the conclusion of the trial, the court instructed 
the jury as follows: 

The evidence that the defendant may have committed a 
burglary on July 2nd or 3rd, 1998 at the home of Nancy 
Gonzales [sic] has been received only for the limited pur- 
pose of helping you to decide identity, that is, whether the 
defendant was the person who committed the Burglary and 
First Degree Sexual Assault charged. You must consider 
the evidence for that limited purpose and for no other. You 
may not consider such evidence to prove the character of 
the defendant and that he acted in conformity therewith. 

The trial court’s instruction, both at the time the evidence was 
received and at the conclusion of the trial, clearly directed the 
jury as to the limited use of the evidence. See State v. Sanchez, 
257 Neb. 291, 597 N.W.2d 361 (1999). The evidence bears on 
the issue of identity, and that issue is what the court directed the 
jury to consider the evidence for, so it cannot be said that the 
evidence had a tendency to suggest a decision on an improper 
basis. See id. Therefore, we also find Bockman’s assertion that 
the probative value of the evidence did not substantially out- 
weigh any potential prejudicial effect to be without merit. The 
court did not commit an abuse of discretion in admitting the tes- 
timony of Bockman’s attempted burglary of Gonzalez. 
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3. SUFFICIENCY OF EVIDENCE 

Bockman’s final assertion of error is that the evidence was 
not sufficient to support a conviction for burglary and first 
degree sexual assault. Bockman argues the evidence was insuf- 
ficient because the DNA evidence and the other crimes evidence 
were both inadmissible and because the remaining evidence was 
inadequate to support the guilty verdict. Inasmuch as we have 
concluded above that neither the DNA evidence nor the other 
crimes evidence was inadmissible, Bockman’s assertion con- 
cerning the sufficiency of the evidence is also without merit. 


V. CONCLUSION 

We find no reversible error in the trial court’s rulings overrul- 
ing Bockman’s motion to suppress DNA evidence or allowing 
the State to introduce evidence of another crime committed by 
Bockman. We further find the evidence sufficient to support 
Bockman’s guilty verdicts. Accordingly, the judgment of the 
district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. 
COonnlE S. HUTTON, APPELLANT. 
648 N.W.2d 322 


Filed July 9, 2002. No. A-01-530. 


1. Judgments: Speedy Trial: Appeal and Error. Ordinarily, a trial court’s deter- 
mination as to whether charges should be dismissed on speedy trial grounds is a 
factual question which will be affirmed on appeal unless clearly erroneous. 

2. Speedy Trial. Neb. Rev. Stat. § 29-1207(1) (Reissue 1995) provides that every 
person indicted or informed against for any offense shall be brought to trial within 
6 months. 

3. ___. Ifa defendant is not brought to trial before the running of the time for trial, 
as extended by excluded periods, he shall be entitled to his absolute discharge from 
the offense charged. 

4. . The primary burden of bringing an accused person to trial within the time 
provided by law is upon the State, and the failure to do so entitles the defendant to 
an absolute discharge. 

5. Speedy Trial: Proof. To avoid a defendant’s absolute discharge from an offense 
charged, the State must prove by a preponderance of the evidence the existence of 
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a period of time which is authorized by Neb. Rev. Stat. § 29-1207(4) (Reissue 1995) 
to be excluded in computing the time for commencement of the defendant's trial. 

6. Speedy Trial: Indictments and Informations: Complaints. Although Nebraska’s 
speedy trial act expressly refers to indictments and informations, the act also applies 

to prosecutions on complaint. 

7. Speedy Trial: Complaints: Time. In cases commenced and tried in county court, 
the 6-month period within which an accused must be brought to trial begins to run 
on the date the complaint is filed. 

8. Speedy Trial: Indictments and Informations: Time. It is well established that 
the statutory 6-month speedy trial period commences to run from the date the 
information is filed and not from the time the complaint is filed. 
___:____:___. The time chargeable against the State under Nebraska’s speedy 
trial act commences with the filing of an initial information against a defendant; 
the time chargeable to the State ceases, or is tolled, during the interval between 
the State’s dismissal of the initial information and the refiling of an information 
charging the defendant with the same crime alleged in the previous, but dis- 
inated: information. 

a ____. When the State dismisses an information against a defendant 

and refiles another information charging the defendant with the same offense 

alleged in the previous information, the periods during which the informations are 
pending for the same offense must be combined in determining the last day for 
commencement of trial under Nebraska’s speedy trial act. 

11. Speedy Trial: Indictments and Informations: Complaints: Time. An amended 
complaint or information which charges a different crime, without charging the 
original crime(s), constitutes an abandonment of the first complaint or information 
and acts as a dismissal of the same. The time between the dismissal and refiling of 
the same or a similar charge is not includable in calculating the 6-month time 
nesiod set emi in Neb. Rev. Stat. § 29-1207 (Reissue 1995). 

122s St . If the amendment to the complaint or information does 
not change the nature ure of the charge, then obviously the time continues to run 
against the State for purposes of Nebraska’s speedy trial act. If the second com- 
plaint alleges a different crime, without charging the original crime(s), then it is an 
amended complaint or information and it supersedes the prior complaint or infor- 
mation. The original charges have been abandoned or dismissed. 


10. 


Appeal from the District Court for Sarpy County: WILLIAM B. 
ZASTERA, Judge. Affirmed. 


Thomas P. Strigenz for appellant. 


Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee. 


HANNON, INBoDy, and Moorg, Judges. 
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Moore, Judge. 
INTRODUCTION 

Connie S. Hutton appeals the decision of the Sarpy County 
District Court denying Hutton’s application for discharge that was 
based upon an alleged violation of her statutory speedy trial 
rights. Pursuant to authority granted this court under Neb. Ct. R. 
of Prac. 11B(1) (rev. 2000), this case was ordered submitted with- 
out oral argument. For the reasons set forth herein, we affirm. 


BACKGROUND 

Hutton was originally charged by criminal complaint in Sarpy 
County Court on July 11, 2000, with a Class IV felony, theft by 
shoplifting, third offense. At a preliminary hearing held on 
August 17, the State amended the felony complaint to a Class I 
misdemeanor, charging theft by shoplifting, second offense. 
Trial was set for October 23. On October 23, the State motioned 
the county court for leave to again amend the complaint and 
charge Hutton with the felony offense as originally charged. The 
Court granted the State’s motion, and on the same day, Hutton 
entered a plea of not guilty. Also on October 23, the case was 
bound over to district court, and on October 31, an information 
was filed in Sarpy County District Court. On November 17, 
Hutton pled not guilty to the charge of theft by shoplifting, third 
offense, a Class IV felony. 

On January 12, 2001, Hutton waived her right to a jury trial 
which had been scheduled for January 29, and the case was set 
for a bench trial on February 14. On February 9, Hutton filed an 
application for discharge alleging that her constitutional and 
statutory rights to a speedy trial had been violated. The February 
14 trial date was continued, and instead, Hutton’s discharge 
hearing was heard on that date. The district court took Hutton’s 
application under advisement and subsequently overruled the 
application on April 4. On April 30, Hutton filed a second appli- 
cation for discharge, which was again denied by the district 
court on May 2. Hutton now appeals from the May 2 order deny- 
ing her second application for discharge. 


ASSIGNMENT OF ERROR 
On appeal, Hutton alleges that the district court erred in fail- 
ing to grant her application for discharge that was based on a 
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violation of her statutory right to a speedy trial under Neb. Rev. 
Stat. § 29-1207 (Reissue 1995). Hutton does not argue a viola- 
tion of her constitutional right to a speedy trial. 


STANDARD OF REVIEW 
(1) Ordinarily, a trial court’s determination as to whether 
charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erro- 
neous. State v. Knudtson, 262 Neb. 917, 636 N.W.2d 379 (2001). 


ANALYSIS 

Hutton’s sole assignment of error on appeal is that the district 
court erred in failing to grant her application for discharge that 
was based on a violation of her statutory rights to a speedy trial 
under § 29-1207. 

[2-5] Section 29-1207(1) provides that every person indicted 
or informed against for any offense shall be brought to trial 
within 6 months. Knudtson, supra. If a defendant is not brought 
to trial before the running of the time for trial, as extended by 
excluded periods, he shall be entitled to his absolute discharge 
from the offense charged. /d. The primary burden of bringing an 
accused person to trial within the time provided by law is upon 
the State, and the failure to do so entitles the defendant to an 
absolute discharge. /d. To avoid a defendant’s absolute discharge 
from an offense charged, the State must prove by a preponder- 
ance of the evidence the existence of a period of time which is 
authorized by § 29-1207(4) to be excluded in computing the time 
for commencement of the defendant’s trial. Knudtson, supra. 

[6,7] Although Nebraska’s speedy trial act expressly refers to 
indictments and informations, the act also applies to prosecu- 
tions on complaint. State v. French, 262 Neb. 664, 633 N.W.2d 
908 (2001). In cases commenced and tried in county court, the 
6-month period within which an accused must be brought to trial 
begins to run on the date the complaint is filed. /d. 

[8] It is also well established that the statutory 6-month 
speedy trial period commences to run from the date the infor- 
mation is filed and not from the time the complaint is filed. The 
Nebraska Supreme Court in State v. Boslau, 258 Neb. 39, 43, 
601 N.W.2d 769, 772-73 (1999), although analyzing Nebraska's 
speedy trial act in relation to direct informations filed initially in 
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district court, set forth the procedure and application of the act 
in cases similar to the one at hand as follows: 

Ordinarily, when an individual is charged with the com- 
mission of a felony such as criminal mischief, a complaint is 
filed in county court. See, generally, Neb. Rev. Stat. 
§ 29-110 (Reissue 1995). Thereafter, a preliminary hearing 
is held to determine if probable cause exists to charge the 
defendant with the commission of the crime or crimes as 
alleged in the complaint. Neb. Rev. Stat. § 29-504 (Reissue 
1995). If probable cause is found, the defendant is bound 
over to the district court, where he or she is held unless bail 
is set and posted. Neb. Rev. Stat. § 29-506 (Reissue 1995). 
Once the defendant is bound over to district court, the State 
files an information with the district court, setting forth the 
charge or charges against the defendant. Under the forego- 
ing scenario, pursuant to § 29-1207, the statutory 6-month 
speedy trial period begins to run upon the filing of the infor- 
mation in district court which is subsequent to the prelimi- 
nary hearing. [Neb. Rev. Stat.] § 29-1607 [(Reissue 1995)]. 

(Emphasis supplied.) 

In the instant case, the plain language of the statute compels 
us to conclude that the 6-month speedy trial period did not 
commence to run until the information was filed on October 
31, 2000. 

Hutton argues that the time when the amended complaint 
charging her with a misdemeanor was pending in the county 
court, beginning August 17, 2000, should be tacked on in calcu- 
lating the 6-month period. 

[9,10] The time chargeable against the State under Nebraska’s 
speedy trial act commences with the filing of an initial informa- 
tion against a defendant; the time chargeable to the State ceases, 
or is tolled, during the interval between the State’s dismissal of 
the initial information and the refiling of an information charging 
the defendant with the same crime alleged in the previous, but 
dismissed, information. State v. Trammell, 240 Neb. 724, 484 
N.W.2d 263 (1992). When the State dismisses an information 
against a defendant and refiles another information charging the 
defendant with the same offense alleged in the previous informa- 
tion, the periods during which the informations are pending for 
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the same offense must be combined in determining the last day 
for commencement of trial under Nebraska’s speedy trial act. Id. 

{11] The Supreme Court has recently enunciated a new rule 
in State v. French, 262 Neb. 664, 670, 633 N.W.2d 908, 914 
(2001), with regard to charges of different crimes, as follows: 

We hold that an amended complaint or information 
which charges a different crime, without charging the orig- 
inal crime(s), constitutes an abandonment of the first com- 
plaint or information and acts as a dismissal of the same. 
The time between the dismissal and refiling of the same or 
a similar charge is not includable in calculating the 
6-month time period set forth in § 29-1207. See State v. 
Batiste, 231 Neb. 481, 437 N.W.2d 125 (1989). 

(Emphasis supplied). 

{12] In determining whether the amended complaint or infor- 
mation charges the same crime or a totally different crime, the 
Supreme Court has stated: 

If the amendment to the complaint or information does not 
change the nature of the charge, then obviously the time 
continues to run against the State for purposes of the speedy 
trial act. If the second complaint alleges a different crime, 
without charging the original crime(s), then it is an amended 
complaint or information and it supersedes the prior com- 
plaint or information. The original charges have been aban- 
doned or dismissed. 
State v. French, 262 Neb. at 670, 633 N.W.2d at 914. 

While the previous complaints in this action all alleged the 
same crime, theft by shoplifting, as that alleged in the informa- 
tion, it does not follow that the time during which the amended 
complaint was pending should be tacked onto the speedy trial 
period as argued by Hutton. The plain language of § 29-1207 
makes it clear that the 6-month period begins to run upon the fil- 
ing of the information in district court. The time when an under- 
lying complaint is pending in county court before the defendant 
is bound over to district court is not counted. See State v. 
Boslau, 258 Neb. 39, 601 N.W.2d 769 (1999). In Trammell, 
supra, the original complaint was filed September 10, 1987. An 
information was subsequently filed on November 3, which was 
later dismissed on February 2, 1988. On June 15, 1989, a second 
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complaint was filed, followed by a second information filed on 
November 20, charging the same crimes as the first information. 
Trammell argued that the interval between the filing of the sec- 
ond complaint and the filing of the second information should 
be included in determining when his 6-month speedy trial 
period commenced. The court disagreed and counted only the 
periods during which the two informations were pending. 

In the instant case, according to Trammell, supra, Hutton’s 
speedy trial time should be calculated from the date on which the 
information was filed in Sarpy County District Court (October 
31, 2000), and not the date on which the State amended its mis- 
demeanor complaint back to the original felony charge (October 
23) or the date the original complaint was amended to a misde- 
meanor offense (August 17). 

With regard to the periods of time that are excluded in com- 
puting the time for trial, § 29-1207(4) states in part that the time 
from filing until final disposition of pretrial motions of the 
defendant shall be excluded. Thus, the periods of time that are 
excluded and not charged against the State in computing 
Hutton’s time for trial under § 29-1207(4) are as follows: (1) the 
54 days between the date Hutton filed her first application for 
discharge (February 9, 2001) and the date the district court over- 
ruled her application (April 4), and (2) the 2 days between the 
date Hutton filed her second application for discharge (April 30) 
and the date it was overruled (May 2). Therefore, the period of 
time between October 31, 2000, and May 2, 2001, is 6 months 
and 2 days. When the 56 days that are excludable under 
§ 29-1207(4) are subtracted, it is clear that Hutton’s statutory 
right to a speedy trial was not violated. 


CONCLUSION 
We conclude that Hutton’s right to a speedy trial has not been 
violated and that the district court’s determination that the State 
was within the 6-month limit provided for in § 29-1207(1) was 
not clearly erroneous. 
AFFIRMED. 
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CAROL COFFEY, PERSONAL REPRESENTATIVE OF THE ESTATE 
OF EDWARD COFFEY, DECEASED, APPELLEE, V. 
WALDINGER CORPORATION, APPELLANT. 

649 N.W.2d 197 


Filed July 9, 2002. No. A-01-1120. 


1. Workers’ Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers’ Compensation Court decision only when (1) the 
compensation court acted without or in excess of its powers; (2) the judgment, 
order, or award was procured by fraud; (3) there is not sufficient competent evi- 
dence in the record to warrant the making of the order, judgment, or award; or (4) 
the findings of fact by the compensation court do not support the order or award. 

2. ___:___. In determining whether to affirm, modify, reverse, or set aside a judg- 

ment of the Workers’ Compensation Court review panel, a higher appellate court 

reviews the findings of fact of the single judge who conducted the original hear- 
ing; the findings of fact of the single judge will not be disturbed on appeal unless 
clearly wrong. 

___: ___. An appellate court is obligated in workers’ compensation cases to 

make its own determinations as to questions of law. 

4. Workers’ Compensation: Proof: Words and Phrases. The phrases “arising out 
of” and “in the course of” in Neb. Rev. Stat. § 48-101 (Reissue 1998) are con- 
junctive; in order to recover, a claimant must establish by a preponderance of the 
evidence that both conditions exist. 

5. Workers’ Compensation: Words and Phrases. The phrase “arising out of,” as 
used in Neb. Rev. Stat. § 48-101 (Reissue 1998), describes the accident and its ori- 
gin, cause, and character, i.e., whether it resulted from the risks arising within the 
scope of the employee's job; the phrase “in the course of,” as used in § 48-101, 
refers to the time, place, and circumstances surrounding the accident. 

6. Workers’ Compensation. Injuries sustained by an employee while going to and 
from work do not arise out of and in the course of employment unless it is deter- 
mined that a distinct causal connection exists between an employer-created condi- 
tion and the occurrence of the injury. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


David S. Houghton and William G. Garbina, of Lieben, 
Whitted, Houghton, Slowiaczek & Cavanagh, P.C., L.L.O., for 
appellant. 


Michael P. Dowd, of Dowd & Dowd, for appellee. 


IrwIN, Chief Judge, and INBopy and CaRLson, Judges. 
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CARLSON, Judge. 
INTRODUCTION 

Waldinger Corporation (Waldinger) appeals from an award 
granted to Carol Coffey, personal representative of the estate of 
Edward Coffey, deceased. This award was entered by a trial judge 
of the Workers’ Compensation Court and affirmed as modified on 
appeal by a review panel of the Workers’ Compensation Court on 
September 10, 2001. For the reasons set forth below, we affirm. 


BACKGROUND 

On January 16, 2001, Carol filed an amended petition, stating 
that on or about July 17, 2000, Edward was killed in an accident 
arising in and out of the course of his employment with 
Waldinger. Carol alleged that Waldinger had notice and knowl- 
edge of Edward’s accident, injury, and death on July 17. Carol 
stated that Edward’s accident or injury occurred when Edward 
was traveling from an assigned parking lot to the Waldinger work- 
site, when he was struck and killed by an automobile. Carol 
sought death benefits, together with payment of funeral expenses. 

On January 25, 2001, Waldinger filed an answer, stating that 
when Edward was involved in the accident, Edward may not 
have been at a place where either his duties were being per- 
formed or his services required his presence. Waldinger also 
stated that Edward’s accident may not have arisen out of and in 
the course of his employment, but may have arisen from an 
independent hazard created by Edward. Waldinger requested 
that Carol’s petition be dismissed. 

A hearing was held on March 14, 2001. The following facts 
are uncontested: In the summer of 2000, construction was taking 
place on a project called the Omaha World-Herald Freedom 
Center (World-Herald). A parking garage for the World-Herald 
project was being built on the east side of 13th Street in down- 
town Omaha. On the west side of 13th Street, a new building was 
being built for the printing of newspapers. Peter Kiewit and Sons, 
Inc. (Kiewit), was the general contractor on the World-Herald 
project, and Waldinger was one of the subcontractors. Kiewit 
fenced an area east of 13th Street and north of the parking garage 
under construction. This fenced area held some of Waldinger’s 
construction materials. The fenced area also included space for 
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75 to 100 automobiles. This fenced parking lot was not open to 
the public, but was restricted to onsite workers, the number of 
which was as many as 250 in the summer of 2000. 

On July 17, 2000, Edward was employed as a plumber by 
Waldinger. On that date, Edward parked his vehicle in the 
fenced lot and was crossing 13th Street from east to west in 
order to reach one of Waldinger’s trailers and report to work. At 
approximately 5:32 a.m., Edward was struck and killed by a 
motor vehicle driving northbound on 13th Street. Edward was 
scheduled to start work at 6 a.m. 

Becky Smith, a plumber, testified that she was working for 
Waldinger at the time of Edward’s death. Smith testified that 
during the summer of 2000, she worked on the World-Herald 
project. Smith testified that there was no place to park on 13th 
Street itself. Smith testified that Mike Fruehwald, a foreman 
with Waldinger, told her to park in the fenced lot. Smith testified 
that directly across the street from the fenced lot was a 
Waldinger trailer where employees were required to meet in the 
morning. Smith testified that commonly, employees who parked 
in the fenced lot would walk directly across 13th street to gain 
access to the Waldinger trailers. 

Smith testified that the fenced lot was a restricted area and 
that cars that did not belong in the lot would be towed. Smith 
testified that to park in the lot, she was required to give 
Fruehwald the make, model, and license plate number of her 
vehicle. Smith testified that it was generally difficult to get a 
parking spot in the fenced lot unless one arrived at work early. 
Smith stated that it was not unusual for plumbers to arrive at 
work 15 to 30 minutes early. Smith also testified that besides 
finding it difficult to find a place to park, she was required to be 
at work a few minutes early to discuss her job assignment for 
the day. 

On cross-examination, Smith testified that prior to Edward’s 
death, some Waldinger employees parked in locations other than 
the fenced lot. Smith testified that there was some parking space 
on 12th Street near the jobsite as well as on various other streets 
surrounding the World-Herald project. The record shows that 
Waldinger employees were allowed to park in the fenced lot for 
free but would not be reimbursed if they paid to park elsewhere. 
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Cory Pemperton testified that he was a journeyman plumber 
employed by Waldinger at the time of Edward’s death. Pemperton 
testified that he parked in the fenced lot for a while. Pemperton 
testified that the fenced lot was the designated parking place, but 
that at times, there was no room in the lot for him to park. 
Pemperton testified that Fruehwald directed him to park in the 
fenced lot and that when he parked in the fenced lot, he walked 
directly across the street to the Waldinger trailers. Pemperton fur- 
ther testified that there was an underground tunnel leading from 
the fenced lot to the other side of 13th Street, but that this tunnel 
was inaccessible at the time of Edward’s death. 

Pemperton testified that there were signs on the outside of 
the fenced lot indicating that the lot was a restricted area. 
Specifically, the record shows that a sign on the fence surround- 
ing the lot stated, “construction area” and “unauthorized per- 
sonnel keep out.” Pemperton testified that Waldinger stored 
materials in the fenced lot and that at various times throughout 
the day, he would have to cross 13th Street in order to retrieve 
those materials. 

Pemperton testified that he usually arrived at work approxi- 
mately 15 to 20 minutes early in order to find parking and find 
out his job assignment for the day. Pemperton testified that 
although Waldinger did not require its employees to park in the 
fenced lot, they were encouraged to do so. 

Henry Coran, also a journeyman plumber, testified that he 
was working for Waldinger on the date of Edward’s death. 
Coran testified that when he first came to work, Fruehwald 
instructed him to park in the fenced lot and asked for a descrip- 
tion of his vehicle. Coran testified that if one did not get to work 
very early, one could not get a space in the fenced lot. Coran tes- 
tified that he typically arrived at work at 5:30 a.m. Coran testi- 
fied that he did so to find a decent parking space in the fenced 
lot. Coran also testified that for 5 or 10 minutes prior to 6 a.m., 
the workers discussed their job assignments with their foreman. 

Two other plumbers, Tom Ricceri and Robert Wonder, testified 
that they were also working for Waldinger on the World-Herald 
project at the time of Edward’s death. Both gave testimony simi- 
lar to that of the plumbers who testified before them. Both testi- 
fied that they were told by Fruehwald to park in the fenced lot and 


COFFEY v. WALDINGER CORP. 297 
Cite as 11 Neb. App. 293 


that they did park in that lot. Ricceri testified that he arrived at 
work 20 to 25 minutes early, and Wonder testified that he gener- 
ally arrived anywhere from 15 to 30 minutes early. Both Ricceri 
and Wonder testified that they had to be at work prior to 6 a.m. to 
discuss their job duties with their foreman. 

Wonder testified that there was a crosswalk located at the 
intersection of 13th Street and Capitol Avenue. Wonder testified 
that he could have walked down to Capitol Avenue when he 
arrived at work, crossed the intersection of 13th Street and 
Capitol Avenue, and then walked to the Waldinger trailers, but 
that he did not. Wonder testified that he always walked directly 
across 13th Street to the work trailers. Wonder testified that he 
never saw any Waldinger employee walk down to the intersection 
of 13th Street and Capitol Avenue and cross at the crosswalk. 

Daryn Dimmitt testified that he was one of Waldinger’s fore- 
men working on the World-Herald project in the summer of 
2000. Dimmitt testified that Fruehwald also instructed him to 
park in the fenced lot. Dimmitt testified that he commonly 
walked directly across 13th Street to reach the work trailers. 
Dimmitt testified that he never saw an employee walk a block up 
13th Street, cross at Capitol Avenue, and walk back down a block 
to the work trailers. Dimmitt also testified that he never encour- 
aged Waldinger employees to take the latter route. Dimmitt testi- 
fied that he instructed Edward to park in the fenced lot. Dimmitt 
testified that the fenced lot was sponsored by Kiewit. 

Dimmitt testified that it was common practice for Waldinger 
employees to arrive early to work. Dimmitt testified that prior 
to the usual summer 2000 start time of 6 a.m., he would dis- 
cuss with the employees who was working where and what 
materials they required. Dimmitt testified that the employees 
did not get paid for being on the jobsite prior to 6 a.m. Dimmitt 
testified that he expected the employees to be at work prior to 
6 a.m. and that if they showed up at 6 a.m., they were consid- 
ered late. Dimmitt testified that he generally arrived at work 15 
minutes early. 

Fruehwald testified that he is a foreman for Waldinger and 
supervised the World-Herald project. Fruehwald testified that 
Kiewit was the general contractor for the World-Herald project 
and that Kiewit controlled both the project and the worksite. 
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Fruehwald testified that Waldinger was under Kiewit’s control 
and direction. 

Fruehwald testified that generally, Waldinger plumbers were 
to report to their work trailer at 6 a.m. Fruehwald testified that 
he did not meet with any of the plumbers prior to 6 a.m., but he 
could not say whether other foremen spoke to employees about 
their job assignments prior to 6 a.m. 

Fruehwald testified that Waldinger employees were free to 
park wherever they wanted, including within the fenced lot. 
Fruehwald testified that he typically told Waldinger employees 
to park in the fenced lot on their first day of work, with the aim 
of making it easier for them to find the jobsite. Fruehwald testi- 
fied that Kiewit passed out parking passes so that if employees 
continued to park in the fenced lot, Kiewit would know which 
employees were parking there. Fruehwald testified that that way, 
if a car had to be moved, the corresponding employee could be 
contacted. Fruehwald testified that the passes also helped keep 
nonemployees out of the lot. 

Fruehwald testified that at no time did he instruct Waldinger 
employees not to cross 13th Street from the fenced lot to the 
work trailers. Fruehwald testified that he himself crossed 13th 
Street to get to the trailers. Fruehwald also testified that cross- 
ing 13th Street was the common route utilized by Waldinger 
employees to get to work. 

Donald Holoubek testified that he is a sheet metal worker 
employed by Waldinger. Holoubek testified that he worked on 
the World-Herald project in July 2000. Holoubek testified that 
while working on the World-Herald project, he was never 
directed by Waldinger to park in a specific location. Holoubek 
testified that although he was made aware of available parking 
in the fenced lot, he usually parked elsewhere. 

In an order filed March 21, 2001, the trial court found that 
Edward’s accident arose out of and was in the course and scope 
of Edward’s employment with Waldinger. The trial court also 
found that Edward was not willfully negligent, causing his own 
death. The trial court ordered Waldinger to pay Carol $487 per 
week after July 17, 2000, and to pay Carol funeral expenses 
totaling $6,766.85. The trial court stated that the weekly pay- 
ment of $487 should continue for the remainder of Carol's life 
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unless Carol remarries. In that event, Carol should receive 2 
years’ indemnity benefits in one lump sum as provided for in 
Neb. Rev. Stat. § 48-122.01(3) (Cum. Supp. 2000). 

Waldinger appealed to the review panel. The review panel held 
a hearing on August 7, 2001. In an order filed September 10, 
2001, the review panel supported the trial court’s order except for 
the award of funeral expenses in the amount of $6,766.85. The 
review panel stated that Neb. Rev. Stat. § 48-122(3) (Reissue 
1998) sets a statutory maximum of $6,000 for burial expenses 
and therefore affirmed the trial court’s order as modified, setting 
the award of funeral expenses at $6,000 instead of $6,766.85. 
Waldinger appeals. 


ASSIGNMENTS OF ERROR 
On appeal, Waldinger contends that the trial court erred as a 
matter of law in finding that (1) Edward’s fatal accident arose 
out of his employment with Waldinger, (2) Edward was acting 
in the course and scope of his employment at the time of his 
injury and death, and (3) Edward was not willfully negligent in 
jaywalking across 13th Street. 


STANDARD OF REVIEW 

[1] An appellate court may modify, reverse, or set aside a 
Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there 
is not sufficient competent evidence in the record to warrant 
the making of the order, judgment, or award; or (4) the findings 
of fact by the compensation court do not support the order 
or award. Schwan’s Sales Enters. v. Hitz, 263 Neb. 327, 640 
N.W.2d 15 (2002). 

[2,3] In determining whether to affirm, modify, reverse, or set 
aside a judgment of the Workers’ Compensation Court review 
panel, a higher appellate court reviews the findings of fact of the 
single judge who conducted the original hearing; the findings of 
fact of the single judge will not be disturbed on appeal unless 
clearly wrong. /d. An appellate court is obligated in workers’ 
compensation cases to make its own determinations as to ques- 
tions of law. Green v. Drivers Mgmt., Inc., 263 Neb. 197, 639 
N.W.2d 94 (2002). 


300 11 NEBRASKA APPELLATE REPORTS 


ANALYSIS 

On appeal, Waldinger contends that the court erred as a mat- 
ter of law in finding that Edward’s fatal accident arose out of 
and in the course of his employment with Waldinger. 

Neb. Rev. Stat. § 48-101 (Reissue 1998) compensates injury 
caused an employee by an accident arising out of and in the 
course of his or her employment. La Croix v. Omaha Public 
Schools, 254 Neb. 1014, 582 N.W.2d 283 (1998), citing Johnson 
v. Holdrege Med. Clinic, 249 Neb. 77, 541 N.W.2d 399 (1996). 

{4] The phrases “arising out of” and “in the course of” in 
§ 48-101 are conjunctive; in order to recover, a claimant must 
establish by a preponderance of the evidence that both condi- 
tions exist. La Croix v. Omaha Public Schools, supra, citing Cox 
v. Fagen Inc., 249 Neb. 677, 545 N.W.2d 80 (1996), and Johnson 
v. Holdrege Med. Clinic, supra. 

{5] The phrase “arising out of,” as used in § 48-101, describes 
the accident and its origin, cause, and character, i.e., whether it 
resulted from the risks arising within the scope of the employee’s 
job; the phrase “in the course of,” as used in § 48-101, refers to 
the time, place, and circumstances surrounding the accident. La 
Croix v. Omaha Public Schools, supra, citing Cox v. Fagen Inc., 
supra, and Johnson v. Holdrege Med. Clinic, supra. 

{6} Under La Croix v. Omaha Public Schools, the going to 
and from work rule as currently applied in Nebraska is that 
injuries sustained by an employee while going to and from work 
do not arise out of and in the course of employment unless it is 
determined that a distinct causal connection exists between an 
employer-created condition and the occurrence of the injury. 

Prior to the Supreme Court’s decision in La Croix v. Omaha 
Public Schools, Nebraska adhered to a bright-line version of the 
going to and from work rule. This rule stated that an injury sus- 
tained by an employee while going to and from work, at a fixed 
place of employment, did not arise out of and in the course 
of employment. 

Waldinger argues that the trial court erred in awarding Carol 
benefits because a distinct causal connection did not exist 
between a condition created by Waldinger and the occurrence of 
Edward’s injury. We disagree. 
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In La Croix v. Omaha Public Schools, the plaintiff brought a 
workers’ compensation action seeking compensation for injuries 
she incurred when she fell in a parking lot that was not owned 
by her employer, but in which the employer encouraged her to 
park her vehicle. The employer also provided transportation to 
the workplace from this lot. A single judge of the Nebraska 
Workers’ Compensation Court dismissed the plaintiff’s petition 
based on the bright-line premises rule set out by the Nebraska 
Supreme Court in Johnson v. Holdrege Med. Clinic, supra. A 
review panel of the Workers’ Compensation Court affirmed. The 
Supreme Court concluded that there was a distinct, causal con- 
nection between the employer’s sponsoring of the parking lot 
and the occurrence of the plaintiff’s injury and therefore 
reversed, remanding the cause for further proceedings. In doing 
so, the Supreme Court stated: 
(T]he employer in the instant case encouraged or 
instructed employees to park in the Dill Field lot, which 
was often the only parking area available. Most impor- 
tantly, the employer specifically provided transportation to 
the workplace from the lot. By providing transportation, 
the employer created a condition under which its employ- 
ees will necessarily encounter hazards while traveling to 
the premises where they work. Thus, there is a distinct, 
causal connection between the employer’s sponsoring of 
the parking lot and the occurrence of [the plaintiff]’s 
injury. Accordingly, because such a causal connection was 
present in the instant case, the injury to [the plaintiff] arose 
out of and in the course of her employment. 

La Croix v. Omaha Public Schools, 249 Neb. 1014, 1019, 582 

N.W.2d 283, 286 (1998). 

Waldinger points to the Supreme Court’s findings in La Croix 
v. Omaha Public Schools and suggests that there was no 
employer-created hazard in the instant case because Waldinger 
did not provide transportation to the Waldinger trailers from the 
fenced lot. 

The trial court disagreed, and in its order finding that 
Edward’s injuries arose out of the course of his employment, the 
trial court stated: 
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There are similarities in the facts of the instant case to 
that of La Croix, supra. The employees were encouraged to 
park in the fenced lot. Parking in the fenced lot allowed the 
employees to park in close proximity to the work site. No 
transportation to the work site was required. The fenced 
area was adjacent to the parking garage under construction 
and immediately across the street from the printing plant 
part of the construction project. It is also noteworthy that 
Waldinger Corporation stored materials here which were 
retrieved from time to time by its employees. [Waldinger] 
made a point of establishing at trial that Kiewit erected the 
fence and issued the parking passes. Control of the lot in 
question is not necessarily determinative of the issue at 
hand, however. The Court notes that the City of Omaha 
owned and presumably controlled the parking lot used by 
the plaintiff in La Croix. Thus the Court concludes that 
Edward Coffey’s fatal accident while traversing 13th Street 
from the fenced parking lot to the Waldinger work trailers 
located to the west of 13th Street was an accident arising 
out of his employment. 

We conclude that the trial court’s conclusion was not wrong as 
a matter of law. The record shows that Waldinger encouraged its 
employees to park in the fenced lot. Several employees testified 
at trial that they always walked directly across the street to reach 
the Waldinger trailers. Waldinger’s supervisors testified that they 
took the same route. Although there was a tunnel leading from 
one side of 13th Street to the other, the record shows that this tun- 
nel was not accessible at the time of Edward’s death. The record 
shows that the fenced lot was for construction employees only, 
and a sign on the fence at the time of Edward’s death read, “‘con- 
struction area” and “unauthorized personnel keep out.” The 
record also shows that Waldinger stored construction materials in 
the fenced lot and that throughout the day, Waldinger employees 
would cross 13th Street to retrieve those materials. 

By providing parking directly across 13th Street from the 
worksite, Waldinger created a condition under which its 
employees would necessarily encounter hazards while traveling 
to the premises where they worked. Fruehwald testified that he 
was aware of the danger inherent in crossing 13th Street that 
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existed at the time of Edward’s accident. Given this evidence, 
there is a distinct, causal connection between Waldinger’s 
encouragement of its employees’ use of the fenced lot and the 
occurrence of Edward’s injury. 

Waldinger argues that even if this is true, the trial court erred 
in determining that Edward was in the course of employment at 
the time he was killed, because Edward crossed the street a half 
hour before he was to start work. In support of its argument, 
Waldinger states that although the court considered the start of 
work to be 5:50 a.m., the evidence shows that work started at 6 
a.m. Our review of the record shows that although the plumbers 
were not paid for work prior to the 6 a.m. start time, they were 
required to report to work at approximately 5:50 a.m. to receive 
their job assignments for that particular day. Dimmitt testified 
that he met with employees prior to 6 a.m. and that if an 
employee reported to work at 6 a.m., he or she was considered 
late. Given this evidence, we conclude that Edward was at the 
jobsite within a reasonable time prior to 5:50 a.m. Therefore, the 
trial court did not err in finding that Edward was in the course 
of his employment at the time of his fatal accident. 

Lastly, Waldinger argues that the trial court erred in failing 
to find that Edward was willfully negligent and that his negli- 
gence was sufficient to make his injury and death noncompen- 
sable. Waldinger contends that having knowingly and deliber- 
ately chosen to jaywalk, Edward ought to have been found 
willfully negligent. 

As previously stated, the record shows that all Waldinger 
employees, including Waldinger’s foremen, crossed directly 
across 13th Street from the fenced lot to the Waldinger trailers. 
Although there was a traffic signal approximately one and a half 
blocks to the south at Capitol Avenue, the witnesses at trial tes- 
tified that they never used that intersection with 13th Street as a 
crossing or saw anyone else do so. For this reason, the trial court 
did not err in failing to find that Edward was willfully negligent 
at the time of his accident. 

Pursuant to Neb. Rev. Stat. § 48-125 (Cum. Supp. 2000), Carol 
has requested an award of attorney fees in this appeal. In accord- 
ance with § 48-125, Carol is entitled to attorney fees because 
Waldinger failed to obtain any reduction in Carol’s award. 
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However, Carol has not yet filed a motion for the allowance of 
attorney fees, supported by an affidavit which justifies the amount 
of the fee sought for services in the appellate court, as required by 
Neb. Ct. R. of Prac. 9F (rev. 2000). Accordingly, we are unable to 
award attorney fees at this time. 


CONCLUSION 
After reviewing the record, we conclude that the trial court did 
not err as a matter of law in finding that Edward’s fatal accident 
arose out of and occurred in the course of Edward’s employment 
with Waldinger. Therefore, we affirm the order of the review 
panel affirming the trial court’s order as modified. 
AFFIRMED. 


TinA M. KUMKE, APPELLANT, V. 
Mark D. KUMKE, APPELLEE. 
648 N.W.2d 797 


Filed July 30, 2002. No. A-01-1028. 


1. Modification of Decree: Appeal and Error. Modification of a dissolution decree 
is a matter entrusted to the discretion of the trial court, whose order is reviewed de 
novo on the record, and which will be affirmed absent an abuse of discretion by 
the trial court. 

2. Judges: Words and Phrases. A judicial abuse of discretion requires that the rea- 
sons or rulings of the trial court be clearly untenable insofar as they unfairly 
deprive a litigant of a substantial right and a just result. 

3. Trial: Child Custody: Waiver: Appeal and Error. Generally, where the parties 
have given consent or acquiescence to private interviews with the children and the 
court conducts an in camera hearing, such consent waives any objections which 
might be raised on appeal. 

4. Rules of the Supreme Court: Records: Waiver. The official court reporter shall 
in all instances make a verbatim record of the evidence offered at trial or other evi- 
dentiary proceeding, including but not limited to objections to any evidence and 
rulings thereon, oral motions, and stipulations by the parties. This record may not 
be waived. 

5. Appeal and Error. Errors that are assigned but not argued will not be addressed 
by an appellate court. 


Appeal from the District Court for Clay County: Terri 
Harper, Judge. Reversed and remanded for further proceedings. 
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Justin J. Cook, of Langvardt & Valle, P.C., for appellee. 
HANNON, SIEVERS, and Moore, Judges. 


Moore, Judge. 
INTRODUCTION 

Mark D. Kumke filed an application in the district court for 
Clay County, Nebraska, seeking to modify the decree entered in 
the previous dissolution proceedings involving Mark and Tina M. 
Kumke. Mark requested the court to change the award of custody 
of the parties’ children from Tina to himself. The district court 
found that a material change in circumstance had occurred since 
the entry of the decree of dissolution and granted Mark’s request 
for a change of custody. Tina appeals from the district court’s 
order denying her motion for new trial. For the following rea- 
sons, we reverse, and remand for further proceedings. 


BACKGROUND 

The parties were married on February 16, 1991, in Blue Hill, 
Nebraska, and divorced on March 21, 1997. Two children were 
born during the marriage: Brock, born January 4, 1993, and 
Kaitlin, born February 17, 1994. In the decree dissolving the 
parties’ marriage, the district court approved the parties’ settle- 
ment agreement; determined that both parties were fit and suit- 
able persons to have the care, custody, and control of the minor 
children; and awarded Tina custody, subject to Mark’s reason- 
able rights of visitation. Child support was also established pur- 
suant to the decree. 

Mark initially filed an application to modify decree of dissolu- 
tion on July 18, 1997; however, this application was apparently 
dismissed by Mark. Mark then apparently filed the instant appli- 
cation to modify custody sometime in the year 2000. While this 
application is not contained in the transcript before us on appeal, 
the district court’s order ruling on the instant application stated 
that Mark alleged (1) that Tina had entered into a course of con- 
duct of attempting to “poison the minor children’s minds” against 
Mark, (2) that Tina had demonstrated an unstable lifestyle, and 
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(3) that because Tina’s residence was being foreclosed, she would 
be without a residence. 

Although Tina was represented by counsel at the time of the 
parties’ divorce, her counsel was subsequently allowed to with- 
draw, and Tina appeared pro se at the June 18, 2001, hearing on 
Mark’s application. Mark was present with his counsel. At the 
start of the hearing, Tina orally requested a continuance, 
wherein she indicated that she had undergone back surgery in 
April, that she had since suffered complications, and that she 
had a letter from her doctor. The letter was apparently filed with 
the court on the Friday prior to the Monday hearing. The medi- 
cal reason identified for Tina’s request was that her doctor had 
indicated that it would not be good for her to sit for prolonged 
periods. The court did not formally deny Tina’s motion for con- 
tinuance, but, rather, granted Tina permission to stand at the 
counsel table and gave Tina the opportunity to contact any addi- 
tional witnesses that she might wish to have present at the hear- 
ing. Tina does not raise as error the district court’s failure to 
grant her request for a continuance. 

The evidence adduced at the hearing showed that the parties 
separated in late 1995, before their divorce in March 1997. At the 
time of their separation, Tina moved from Blue Hill to Deweese, 
Nebraska. Tina and the children lived in Deweese until July 
2000, at which time they moved to Wolbach, Nebraska. The 
impetus for the move from Deweese to Wolbach was Tina’s deci- 
sion to move in with her boyfriend, who lived in Wolbach. 
Wolbach is roughly 90 miles north of Blue Hill. Mark continues 
to live in the family home in Blue Hill, where he has lived since 
the parties’ separation. There was no evidence that Tina was ever 
without a place to live. 

Since the parties’ divorce, Tina has had two live-in boyfriends, 
including her living situation at the time of the hearing. There 
was evidence that the first live-in boyfriend used drugs and alco- 
hol. Although Mark was “seeing” someone at the time of the 
hearing, she did not live with him. 

Both parties were employed at the time of the hearing. Mark 
had been employed by the city of Blue Hill as the utilities fore- 
man since 1989. Tina had several jobs following the parties’ 
divorce, but at the time of the hearing, she was employed at the 
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Howard County Hospital in St. Paul, Nebraska, and was 
attending courses to receive a “surgical degree,” allowing her 
to “further [her] job and work in the operating department.” 
Tina was off work at the time of the hearing due to various 
complications following surgery for a herniated disk. She 
anticipated returning to work after a checkup in July unless her 
condition worsened. 

There was testimony that the children, ages 8 and 7 at the time 
of the hearing, had made allegations of sexual and physical abuse 
by Mark. Evidence was also presented concerning Mark’s drink- 
ing habits which caused Tina and the children concern. With 
respect to these issues, Tina sought the services of Dr. John 
Meidlinger, a clinical psychologist. Meidlinger concluded, after 
interviewing the children, that there was no evidence that the chil- 
dren were being abused either physically or sexually by Mark. In 
Meidlinger’s deposition, which was admitted into evidence at the 
hearing, he testified that Tina related many and varied complaints 
to him, many of which he found to be preposterous. Meidlinger 
further testified that despite the fact that many of the complaints 
were preposterous, Tina did not question them. Meidlinger con- 
cluded that Tina’s purpose for bringing the children to him was 
part of an agenda Tina had to stop visitations with Mark. 
Meidlinger also concluded that Tina was interfering in a destruc- 
tive way with the children’s relationship with Mark. 

As to Tina’s complaints with respect to Mark’s drinking too 
much and drinking while driving with the children, Meidlinger 
indicated that these complaints were borne out by his interviews 
with the children. When confronted by Meidlinger about the 
drinking concerns, Mark admitted to drinking and driving with 
the children present. The district court received exhibit 3 with 
respect to the issue of Mark’s alcohol use. Exhibit 3 is an alco- 
hol evaluation report of Mark which indicates a significant his- 
tory of alcohol use. The “diagnostic impression” identified in 
the report was “[a]lcohol [a]buse,” which was in “sustained par- 
tial remission.” The report indicated that Mark had “definitely 
abused alcohol in the past,” but that he “apparently ha[d] suc- 
cessfully moderated his use.” 

At the close of evidence, the court, Mark’s counsel, and Tina 
discussed the issue of whether the court should interview the 
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children. A pretrial motion to that effect had not been filed, but 
Tina expressed her interest in having “someone else” speak to 
the children. The court also expressed its interest in talking to 
the children in light of the evidence that had been presented at 
the hearing and granted Tina’s “motion,” although it had not 
been timely made. The court then outlined various ways that 
such an interview might take place and discussed the possibili- 
ties with Mark’s counsel and Tina. The parties indicated their 
mutual preference for an in camera interview without the pres- 
ence of counsel or either party. Mark’s counsel, however, 
argued that any record of the interview should be sealed so that 
what the children said to the court could not be later misused by 
the parties in any way with respect to their children. In response 
to this concern, the court proposed that the interview be con- 
ducted without a record being made so as to avoid any need to 
seal the record. Upon the court’s specific inquiry, both Mark’s 
counsel and Tina responded that they had no problem with the 
interview’s being conducted by the court without a record. The 
trial judge’s docket notes contained in the transcript indicate 
that the scheduled interview of the children took place on June 
21, 2001. 

In its order filed July 16, 2001, the district court granted 
Mark’s application and awarded the care, custody, and control of 
the minor children to Mark. In so ruling, the district court noted 
that Neb. Rev. Stat. § 42-364 (Reissue 1998) indicates that 
“{c]lustody and time spent with each parent shall be determined 
on the basis of the best interests of the minor child with the 
objective of maintaining the ongoing involvement of both parents 
in the minor child’s life’ The court reasoned, based on § 42-364, 
that what is in the children’s best interests is, in part, a determi- 
nation of which parent would most likely encourage a relation- 
ship with the noncustodial parent. The court found that visitation 
problems in the present case had existed since shortly after the 
decree of dissolution was entered. The court further found that 
Tina had, on occasion, frustrated or attempted to frustrate Mark’s 
right to visit and have a relationship with the parties’ children. 
The district court concluded that a material change in circum- 
stance had occurred, granted Mark’s application, and awarded 
Mark the care, custody, and control of the parties’ children. The 
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court also granted Tina visitation rights and ordered Tina to pay 
child support. 

Tina filed a timely motion for new trial, alleging that the dis- 
trict court’s decision was contrary to the law and the evidence 
and that the court erred as a matter of law in determining that it 
was in the children’s best interests for custody to be changed 
from her to Mark. Tina also alleged that the district court abused 
its discretion in not sustaining her motion for a continuance 
because she had been physically unable to properly represent 
herself at the hearing on Mark’s application due to her recent 
back surgery. Finally, Tina alleged that there had been newly 
discovered evidence with regard to the truthfulness or lack 
thereof in the statements given by the parties’ minor children to 
the court during the in camera hearing and to Meidlinger. Tina 
asserted that the newly discovered evidence would show that the 
minor children were coerced by Mark to give false information 
to the court and to Meidlinger. 

Following a hearing, the district court entered an order deny- 
ing Tina’s motion for new trial. Tina subsequently perfected her 
appeal to this court. 


ASSIGNMENTS OF ERROR 
Tina asserts, reordered, that the district court erred (1) as a 
matter of law in interviewing the parties’ minor children in an in 
camera hearing without making a record of the interview and (2) 
in finding that there had been a material change in circum- 
stances since the entry of the original decree of dissolution and 
thereby awarding Mark custody of the parties’ minor children. 


STANDARD OF REVIEW 

[1,2] Modification of a dissolution decree is a matter en- 
trusted to the discretion of the trial court, whose order is re- 
viewed de novo on the record, and which will be affirmed absent 
_ an abuse of discretion by the trial court. Gruber v. Gruber, 261 
Neb. 914, 626 N.W.2d 582 (2001). A judicial abuse of discretion 
requires that the reasons or rulings of the trial court be clearly 
untenable insofar as they unfairly deprive a litigant of a sub- 
stantial right and a just result. Vogel v. Vogel, 262 Neb. 1030, 637 
N.W.2d 611 (2002). 
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ANALYSIS 
In Camera Interview. 

[3] Tina first asserts that the district court erred as a matter of 
law in interviewing the parties’ minor children in an in camera 
hearing without making a record of the interview. Generally, 
where the parties have given consent or acquiescence to private 
interviews with the children and the court conducts an in cam- 
era hearing, such consent waives any objections which might be 
raised on appeal. Capaldi v. Capaldi, 235 Neb. 892, 457 N.W.2d 
821 (1990); Marez v. Marez, 217 Neb. 615, 350 N.W.2d 531 
(1984). See, also, 24A Am. Jur. 2d Divorce and Separation 
§ 965 (1998) (court’s private interview with child); Annot., 99 
A.L.R.2d 954 (1965) (propriety of court conducting private 
interview with child in determining custody). 

In Marez, both parties filed applications to modify the origi- 
nal decree of dissolution, seeking permanent custody of the 
minor children. At the close of evidence, the court conducted an 
in camera interview of the children without the presence of 
counsel, a procedure to which the parties had previously agreed. 
A record of the interview was made. On appeal, the entire record 
revealed that the appellant and her counsel knew in advance that 
there would be an in camera hearing, that a record would be 
taken, and that the judge would ask the children questions. 
However, the appellant neither checked nor asked to see the 
record afterward and made no effort, at that time or by a motion 
for a new trial, to contradict what was said in the in camera 
interview. The Nebraska Supreme Court held that under those 
circumstances, any error in the trial court’s procedure, which 
question it did not decide, had been waived. The court refer- 
enced 24A Am. Jur. 2d, supra (at that time 24 Am. Jur. 2d 
Divorce and Separation § 985 (1983)), and Annot., 99 A.L.R.2d, 
supra, and held that “[t]here appears to be uniformity in the 
opinions of courts which have considered the issue, that where 
the parties have given consent or acquiescence to such interview 
and the court conducts an in camera hearing, such consent 
waives any objections which might be raised on appeal.” Marez, 
217 Neb. at 621-22, 350 N.W.2d at 535. The Marez opinion does 
not indicate the exact nature of the appellant’s objection on 
appeal to the in camera interview. 
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In Capaldi, a decree of dissolution was modified, changing 
custody of the children from the mother to the father. On 
appeal, the mother complained that the children had been ques- 
tioned in camera by the trial court without being sworn as wit- 
nesses. The appellate opinion does not specifically state that a 
record was made of the in camera hearing, but does indicate 
that the attorney for each party, the guardian ad litem, and the 
judge all participated in the questioning of the children. The 
trial record did not reflect any objection by the appellant to that 
procedure at the trial. The Capaldi court cited the holding from 
Marez and concluded that the mother’s assignment of error was 
without merit. 
In the present case, like the appellants in Marez and Capaldi, 
Tina agreed to the procedure used by the trial court in inter- 
viewing the children. At the hearing on Mark’s application, Tina 
requested that the court conduct an in camera interview of the 
children and agreed that such interview should be conducted 
without the presence of counsel or either party. Tina did not 
object and specifically agreed to the court’s suggestion that it 
conduct the interview without making a record. 
The Nebraska Supreme Court has stated with regard to the in 
camera interviewing of children: 
“Given our de novo review, such a practice is of question- 
able value unless an adequate record is made. Moreover, 
the young and impressionable age of the children [ages 8 
and 7] would entitle any expression as to their preferred 
living arrangements to little, if any, weight. In the final 
analysis, no court can abdicate its obligation to determine 
what it deems to be in the best interests of the children, 
based upon the totality of the circumstances.” 

Beran v. Beran, 234 Neb. 296, 301-02, 450 N.W.2d 688, 692 

(1990) (quoting Krohn v. Krohn, 217 Neb. 158, 347 N.W.2d 

869 (1984)). 

[4] We also note Neb. Ct. R. of Prac. 5A(1) (rev. 2000), which 
provides: “The official court reporter shall in all instances make 
a verbatim record of the evidence offered at trial or other evi- 
dentiary proceeding, including but not limited to objections to 
any evidence and rulings thereon, oral motions, and stipulations 
by the parties. This record may not be waived.” 
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Rule 5 was amended on February 1, 1995, by adding the lan- 
guage currently contained in rule 5A(1) and (2). See Gerdes v. 
Klindt’s, Inc., 247 Neb. 138, 141, 525 N.W.2d 219, 221 (1995) 
(holding that “[h]enceforth, all evidentiary proceedings shall 
require the presence of a court reporter who shall make a verba- 
tim record of the proceedings, and such recording may not be 
waived by the court or the parties”). We agree with Tina’s asser- 
tion that the district court in the present case should have made 
a record of the in camera hearing with the parties’ children. 
Accordingly, we reverse, and remand for a new evidentiary 
hearing. See, Coates v. First Mid-American Fin. Co., 263 Neb. 
619, 641 N.W.2d 398 (2002); Gerdes v. Klindt’s, Inc., supra. 


Modification of Custody. 

[5] Tina next asserts that the district court erred in finding that 
there had been a material change in circumstances since the 
entry of the original decree of dissolution and thereby awarding 
Mark custody of the parties’ minor children. However, Tina does 
not argue this assigned error in her brief. Errors that are assigned 
but not argued will not be addressed by an appellate court. 
Caruso v. Parkos, 262 Neb. 961, 637 N.W.2d 351 (2002). Given 
our conclusion above, we need not consider this assignment of 
error further. 


CONCLUSION 
We conclude that the district court erred in not making a 

record of the in camera hearing with the parties’ children, and 
accordingly, we reverse, and remand for a new evidentiary hear- 
ing. Given that result, we need not consider Tina’s second 
assignment of error further. 

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS. 
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IN RE INTEREST OF Marcus W. ET AL., 
CHILDREN UNDER 18 YEARS OF AGE. 
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649 N.W.2d 899 
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Juvenile Courts: Appeal and Error. Juvenile cases are reviewed de novo on the 
record, and the appellate court is required to reach a conclusion independent of the 
juvenile court’s findings; however, when the evidence is in conflict, the appellate 
court will consider and give weight to the fact that the lower court observed the 
witnesses and accepted one version of the facts over another. 

Judgments: Collateral Estoppel: Res Judicata. The applicability of the doc- 
trines of collateral estoppel and res judicata is a question of law. 

Appeal and Error. Under the law-of-the-case doctrine, the holdings of an appel- 
late court on questions presented to it in reviewing proceedings of the trial court 
become the law of the case; those holdings conclusively settle, for purposes of that 
litigation, all matters ruled upon, either expressly or by necessary implication. 
Res Judicata: Judgments. Res judicata bars relitigation of any right, fact, or mat- 
ter directly addressed or necessarily included in a former adjudication if (1) the 
former judgment was rendered by a court of competent jurisdiction, (2) the former 
judgment was a final judgment, (3) the former judgment was on the merits, and (4) 
the same parties or their privies were involved in both actions. 

Res Judicata: Actions. Whether the same cause of action is raised in a subsequent 
suit is determined by whether the right sought to be vindicated rests upon the same 
operative facts as that in the prior suit. : 

Child Custody: Res Judicata: Judgments. A custodial order is conclusive as to 
all matters prior to its promulgation. But the doctrine of res judicata cannot settle 
a question of a child’s welfare for all time to come; it cannot prevent a court at a 
subsequent time from determining what is best for the children at that time. The 
usual way of expressing this rule is to say that circumstances have changed when 
the order is no longer in the children’s interest. 

Parental Rights: Proof. In determining whether a change of circumstances exists 
so as to modify a juvenile court’s previous order to a decision terminating parental 
rights, the court can use the time period prior to the previous order in conjunction 
with the time period after the previous order to determine whether there is a req- 
uisite change of circumstances since the original disposition order. 

Judgments: Collateral Estoppel. Collateral estoppel applies when an issue of 
ultimate fact has been determined by a final judgment, and that issue cannot again 
be litigated between the same parties in a future lawsuit. 

Collateral Estoppel. There are four conditions that must exist for the doctrine of 
collateral estoppel to apply: (1) The identical issue was decided in a prior action, 
(2) there was a judgment on the merits which was final, (3) the party against whom 
the rule is applied was a party or in privity with a party to the prior action, and (4) 
there was an opportunity to fully and fairly litigate the issue in the prior action. 
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10. Res Judicata: Proof: Judgments. When different proof is required, a judgment in 
the former action is not a bar to the subsequent action. 

11. Evidence: Records: Appeal and Error. A bill of exceptions is the only vehicle 
for bringing evidence before an appellate court; evidence which is not made a part 
of the bill of exceptions may not be considered. 

12. Parental Rights: Proof. Before parental rights may be terminated, the evidence 
must clearly and convincingly establish the existence of one or more of the statu- 
tory grounds permitting such and that such is in the juvenile’s best interests. 

13. Evidence: Proof: Words and Phrases. Clear and convincing evidence is that 
amount of evidence which produces in the trier of fact a firm belief or conviction 
about the existence of a fact to be proved. 


Appeals from the Separate Juvenile Court of Douglas County: 
ELIZABETH G. CRNKOVICH, Judge. Affirmed. 


Laurel Heer-Clark and Milo Alexander, of Nebraska Legal 
Services, for appellant. 


James S. Jansen, Douglas County Attorney, and Karen 
Kassebaum Nelson for appellee. 


HANNON, SIEVERS, and Moore, Judges. 


HANNON, Judge. 
INTRODUCTION 

Angela W. appeals from an order of the separate juvenile court 
of Douglas County terminating her parental rights to Gabriella 
W., Asia W., and Marcus W. Although the case for each child was 
separately docketed, the cases have been consolidated for pur- 
poses of trial and this appeal. On appeal, Angela asserts that the 
juvenile court erred in failing to apply principles such as collat- 
eral estoppel to bar the action; in excluding testimony regarding 
the status of the parental rights of Greg W., who is Angela’s hus- 
band and the father of the children and with whom she was resid- 
ing at the time of the termination; in failing to prove that Angela 
is unable to discharge her parental duties; and in finding by clear 
and convincing evidence that the best interests of the children are 
served by the termination of Angela’s parental rights. We affirm 
the decision of the juvenile court. 


PROCEDURAL BACKGROUND 
On December 3, 1997, the court adjudicated Gabriella, born 
March 1, 1996, as a child within the meaning of Neb. Rev. Stat. 
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§ 43-247(3)(a) (Supp. 1997). On October 1, 1998, the court adju- 
dicated Asia, born June 27, 1998, as a child within the meaning 
of § 43-247(3)(a) (Reissue 1998) and found that Angela and 
Greg had engaged in domestic violence in Asia’s presence. 

The State filed a motion to terminate the parental rights of 
Angela and Greg to Gabriella and Asia, alleging that termina- 
tion was proper under Neb. Rev. Stat. § 43-292(2) (Reissue 
1998) because Angela and Greg substantially and continuously 
or repeatedly neglected and refused to give the children neces- 
sary parental care and protection in that they had failed to make 
sufficient progress to have the children placed with them 
despite nearly 2 years of intervention by the Nebraska 
Department of Health and Human Services (DHHS), and under 
§ 43-292(5) because Angela was unable to discharge parental 
responsibilities because of a mental illness or mental deficiency 
that was expected to continue for a prolonged indeterminate 
period of time. At the hearing, the State asked for a continuance 
regarding the mental deficiency issue because it was unable to 
locate its chief witness, and the continuance was granted over 
Angela’s objection. At the conclusion of the case, the State’s 
motion to dismiss the count pertaining to § 43-292(5) was 
granted. In our review of the trial court’s findings from the first 
hearing, we find no mention of evidence regarding mental ill- 
nesses or deficiencies. 

The court granted the motions to terminate parental rights. 
The parents appealed, and this court entered a “Memorandum 
Opinion and Judgment on Appeal” in Jn re Interest of Asia W. & 
Gabriella W., 9 Neb. App. xiv (Nos. A-99-669, A-99-729, Mar. 
6, 2000). After concluding that the State had not proved by clear 
and convincing evidence that Angela and Greg had substantially 
and continuously or repeatedly neglected and refused to provide 
necessary parental care and protection to their children, this 
court reversed the juvenile court’s order and remanded the mat- 
ter for further proceedings. This court stated that the parental 
rights of Angela and Greg should not be terminated, given their 
efforts and improvements, and specifically referred to testimony 
indicating that both Angela and Greg made progress in learning 
appropriate parenting skills and were committed to improving 
themselves as parents. 
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On May 10, 2000, Angela and Greg gave birth to Marcus. The 
court noted in its October 4 order that a neuropsychological 
assessment on Angela was completed in 1998, but it was never 
offered into evidence. On November 8, Marcus was adjudicated 
as achild within the meaning of § 43-247(3)(a). The court found 
the second amended petition to be true in its entirety, which peti- 
tion alleged that Angela and Greg engaged in domestic violence 
in the presence of Marcus, that Greg exhibited inappropriate 
parenting, and that Angela failed to protect Marcus. 

As of July 3, 2001, the permanency objective for each child 
was reunification. However, the State filed motions to terminate 
Angela’s parental rights on July 24, alleging that termination 
was proper under § 43-292(5) and was in the best interests of the 
children. On October 23, a hearing on the motions was held, 
wherein at the State’s request, the court took judicial notice of 
all its previous orders, the pleadings, notice of previous motions, 
and notice of appeals and appellate decisions. 


FACTUAL BACKGROUND 

Marjorie Padula, a licensed psychologist and neuropsycholo- 
gist, met with Angela on May 14 and 24, 2001, for testing. 
Padula testified that in completing the neuropsychological eval- 
uation, she obtained background information from the patient, 
reviewed collateral information, and then examined various 
functional parts of the brain, which parts included attention and 
concentration, memory, higher-level problem solving, motor 
functioning, and visuospatial abilities. She examined Angela’s 
emotional and cognitive ability to function. 

Padula testified that she diagnosed Angela with cognitive dys- 
function consistent with frontal lobe impairment, generalized 
anxiety disorder, and mood disorder with mixed features sec- 
ondary to frontal lobe dysfunction. Angela told Padula that she 
had a history of hydrocephalus, a condition where too much cere- 
bral spinal fluid collects on the brain and which required several 
shunts as she was growing, and that she had a history of seizures. 
Padula found this significant because seizures can disrupt cogni- 
tive functioning and because hydrocephalus is known to impact 
cognitive ability, specifically frontal lobe functioning. Padula 
explained that cognitive functioning encompasses a person’s 
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ability to remember, concentrate, and perceive things in 
three-dimensional space. 

Angela reported that in the previous 6 months, she was feel- 
ing more stress and was quicker to anger, and Padula said that 
that spoke to Angela’s current emotional distress level. The fact 
that Angela participated in counseling in high school was also 
clinically significant because it established a history of diffi- 
culty with mental health issues. Angela told Padula that she 
graduated from high school, had been pretesting for enrollment 
at the University of Nebraska at Omaha, and was interested in 
becoming a registered nurse. Angela had never been arrested, 
but apparently had interacted with legal authorities due to 
Greg’s domestic violence and her children’s being removed 
from the home by Child Protective Services. 

Angela was married to Greg on July 10, 1996. At the time of 
testing, Angela told Padula that her children were ages 4, 2, and 
1 and were in foster care, but that she had visitation on 
Mondays, Wednesdays, and Fridays from 11:30 a.m. to 2:30 
p.m. In Padula’s opinion, Angela would need assistance for 
daily living activities which require consistent attention or con- 
centration, such as financial responsibilities, medical decision- 
making, treatment compliance, and parenting. Padula also testi- 
fied that Angela would be unable to consistently attend to her 
own Safety and the safety of others. High-stress situations would 
only further impair Angela’s ability to problem solve. Padula 
therefore concluded that Angela would experience difficulty in . 
discharging her parental responsibilities and that her conditions 
could be expected to continue unchanged. Although Padula had 
not observed Angela interact with her children, Padula based her 
opinion upon the results of the neuropsychological testing she 
administered and reports of a psychological evaluation and a 
neuropsychological evaluation, both of which evaluations were 
completed by others. 

One of the tests Padula administered was the Shipley Institute 
of Living Scale, which showed Angela’s estimated IQ to be 73, 
placing her in the borderline range of intelligence. As to results 
of other tests, Padula explained that Angela’s composite scores 
indicated a very weak level of attention and concentration. Tests 
to measure motor functioning showed that Angela had normal 
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fine motor skills and slightly below expected grip strength, but 
not low enough to be clinically significant. The results of the 
Rapid Alternating Movement Clinical Exam were clinically sig- 
nificant because the results showed difficulty leaming and sus- 
taining movements, which is a function of the frontal lobe. 
Several tests showed evidence of frontal lobe dysfunction. 
Although the results of the Wechsler Memory Scale and the 
California Verbal Learning Test were not necessarily consistent 
with frontal lobe dysfunction, both of these tests were designed 
to measure memory functioning. Tests were administered to 
measure Angela’s higher-level problem solving, and Padula said 
that Angela was “severely impaired on all the tests of higher 
level problem solving.” 

Padula explained that in examining the intellectual function- 
ing composite score, she looks to see if there is a significant split 
between a patient’s verbal and nonverbal abilities so that she can 
make a decision about whether or not one side of the brain is not 
functioning as it should be. Padula said that Angela did not have 
a significant split in her intellectual functioning composite 
score. Padula said that results showing Angela’s IQ to be 73, her 
verbal ability to be in the 4th percentile, and her abstraction to 
be in the 11th percentile would not necessarily be a sign of 
frontal lobe dysfunction. Also, Angela’s verbal fluency was at 
the 7th percentile, and verbal fluency is mediated by the frontal 
lobes. Padula testified that Angela’s results on tests designed to 
measure memory functioning “would not necessarily be a 
marker for frontal lobe dysfunction but would be more a marker 
for how a person is able to hear and retain information. It does 
have some frontal lobe component but not a marker.” 

Tests designed to look at personality and emotional function- 
ing showed “clinically significant anxiety and also paranoia or a 
distrust of others.” According to Padula, improperly functioning 
frontal lobes affect impulse control, concentration, and the abil- 
ity to initiate and plan in a normal way. Padula observed Angela 
on the two dates of the evaluations and testified that Angela was 
very angry, used curse words, was impulsive, and had difficulty 
paying attention and staying on task. Padula testified that 
Angela’s behaviors were consistent for someone with frontal 
lobe dysfunction. 
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Padula specifically said that she was not testifying as to 
whether terminating Angela’s parental rights was in the children’s 
best interests because she did not feel qualified to do that. She was 
not aware of any services that could be offered to assist Angela 
with parenting short of having someone present 24 hours a day. 
Padula said that Angela could learn parenting skills involving rote 
memory in a low-stress, highly structured, and supervised envi- 
ronment if the tasks were simple and concrete and she had some- 
body with her to take over if there were interruptions. 

Lisa Miller, a protection and safety worker for DHHS, testi- 
fied that she had been working with Angela and her family since 
July 2000. Miller understood the nature of the cases to be abuse 
or neglect with some domestic violence issues. She said that 
Angela had been receiving and participating in services offered 
by DHHS since 1996, including supervised visits with her chil- 
dren, family support services, various evaluations, and counsel- 
ing on assorted issues. In Miller’s opinion, DHHS used reason- 
able efforts to reunify Angela with her children, and Miller was 
unaware of any additional services which could be offered. She 
said that it was not feasible to arrange for someone to be with 
Angela 24 hours a day, 7 days a week, to assist her in parenting. 

Miller testified that she observed Angela with her children on 
only two occasions. Miller’s opinion was that the children’s best 
interests would be served by terminating Angela’s parental 
rights, and Miller based her opinion upon safety issues, such as 
the ability to check the temperature of the food served to the 
children and whether a child’s diaper needed to be changed. She 
further based her opinion upon whether the children viewed 
Angela as a caregiver, the age of the children, and the length of 
time the children had been in foster care placement. Miller 
stated that the children deserved permanency, since each child 
was residing in an adoptive placement. The examples of ability 
to check the temperature of the food and judging whether a dia- 
per needed to be changed were not things Miller had observed, 
but were examples that she had read in the family support notes 
and heard from the family support worker. 

Since Miller had previously testified that the children 
deserved a permanent home, she clarified that permanency meant 
adoption. Miller was asked whether she was aware that the State 
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was not requesting termination of the parental rights of Greg, the 
father. The State objected to the question based on relevance, and 
the court sustained the objection, stating that information con- 
cerning the status of Greg’s parental rights was irrelevant to the 
pending matter. An offer of proof was made, wherein Miller tes- 
tified she was aware the State was not requesting termination of 
Greg’s parental rights. 

Miller testified that at the time of the termination hearing in 
October 2001, Gabriella had been in foster care continuously for 
54 months, Asia had been in foster care continuously for 40 
months, and Marcus had been in foster care continuously since 
November 2000 (11 months). Miller also said that if Angela was 
going to be able to parent her children, she would need to make 
progress in implementing and using her parenting skills, and 
that she had not been able to do that. 

Angela testified that she had been hired to begin working in 
December 2001 at Omaha Steaks, that she takes numerous med- 
ications for her seizures, and that no one assists her with those 
medications. She said she has the ability and determination to 
gain the skills necessary to parent and have a relationship with 
the children. Angela said that she lives with Greg, who is her 
husband and the father of the children. Angela further testified 
that she cooks, cleans, does the laundry and shopping, manages 
the family’s finances, and pays the bills with no assistance. She 
said she has complied with every order of the court in an attempt 
to be reunified with her children, that she continues to partici- 
pate in counseling, and that she recognizes the need for positive 
support. Angela testified that she knows what to do if she expe- 
riences unforeseen difficulties when parenting, knows how to 
properly change a diaper, and knows how to check the tempera- 
ture of foods before serving them to the children. Angela stated 
that if she had some problems with Marcus and nobody was 
there to help her, she would call the Child Saving Institute, 
which has a parent assistance line. She testified that she loves 
her children and wants to parent them. 

The court entered orders on October 26, 2001, terminating 
Angela’s parental rights to Gabriella, Asia, and Marcus. The 
orders stated that “this matter shall be reviewed as previously 
ordered as to Greg [W.], father.” Angela timely appealed the 
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termination of her parental rights to each child under each 
docket. In orders filed on March 5, 2002, the separate juvenile 
court acknowledged that it had received a “Relinquishment of 
Child by Parents,” wherein Greg relinquished his parental 
rights to Gabriella, Asia, and Marcus. 


ASSIGNMENTS OF ERROR 

Angela alleges that the juvenile court erred (1) in failing to 
consider the findings of this court in a previous opinion in this 
case under the doctrine of collateral estoppel; (2) in excluding 
testimony regarding the status of the parental rights of Greg, who 
is Angela’s husband and the father of the children and with 
whom she was living at the time, on the basis that the testimony 
was irrelevant; (3) in finding clear and convincing evidence 
existed to support the termination of Angela’s parental rights on 
the bases that she is unable to discharge parental responsibilities 
because of a mental illness or mental deficiency and that there 
were reasonable grounds to believe such condition would con- 
tinue for a prolonged indeterminate period; and (4) in finding by 
clear and convincing evidence that the best interests of the minor 
children were served by the termination of her parental rights. 


STANDARD OF REVIEW 

[1] Juvenile cases are reviewed de novo on the record, and the 
appellate court is required to reach a conclusion independent of 
the juvenile court’s findings; however, when the evidence is in 
conflict, the appellate court will consider and give weight to the 
fact that the lower court observed the witnesses and accepted 
one version of the facts over another. In re Interest of Kiana T., 
262 Neb. 60, 628 N.W.2d 242 (2001). 

[2] The applicability of the doctrines of collateral estoppel 
and res judicata is a question of law. In re Estate of Wagner, 246 
Neb. 625, 522 N.W.2d 159 (1994). 


ANALYSIS 
Collateral Estoppel, Res Judicata, and Law of Case. 

Angela argues that given the facts of this case, the doctrines 
of collateral estoppel and the law of the case preclude the State 
from seeking termination of parental rights under § 43-292(5) 
after previously being unsuccessful in an effort to terminate 
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parental rights under § 43-292(2). Initially, we note that these 
issues were not raised before the juvenile court, and Angela 
urges us to rule on them as plain error. In the absence of plain 
error, when an issue is raised for the first time in an appellate 
court, it will be disregarded inasmuch as a lower court cannot 
commit error in resolving an issue never presented and submit- 
ted to it for disposition. In re Interest of Natasha H. & Sierra H., 
258 Neb. 131, 602 N.W.2d 439 (1999). 

Plain error exists where there is error, plainly evident 
from the record but not complained of at trial, which prej- 
udicially affects a substantial right of a litigant and is of 
such a nature that to leave it uncorrected would cause a 
miscarriage of justice or result in damage to the integrity, 
reputation, and fairness of the judicial process. 

In re Interest of Torrey B., 6 Neb. App. 658, 665, 577 N.W.2d 
310, 315 (1998). Since a substantial right of Angela is affected 
by the termination proceedings, we will consider these issues. 
[3] Under the law-of-the-case doctrine, the holdings of an 
appellate court on questions presented to it in reviewing pro- 
ceedings of the trial court become the law of the case; those 
holdings conclusively settle, for purposes of that litigation, all 
matters ruled upon, either expressly or by necessary implica- 
tion. Mondelli v. Kendel Homes Corp., 262 Neb. 263, 631 
N.W.2d 846 (2001). The law-of-the-case doctrine operates to 
preclude a reconsideration of substantially similar, if not iden- 
tical, issues at successive stages of the same suit. Jn re Estate of 
Stull, 261 Neb. 319, 622 N.W.2d 886 (2001). Angela’s brief 
points to a number of statements made by this court in the first 
appeal, as follows: 
“(T]he record reflects that Angela and Greg have always 
been motivated to learn parenting skills and have in fact 
made progress in their efforts.” . . . “The evidence showed 
that Angela seemed to be bonding with Asia and appeared 
capable of furthering her parenting skills.” . . . 

... “The record permits the inference that Angela’s 
learning disabilities have made it hard for her to learn and 
retain parenting skills; however, there was testimony that 
Angela and Greg had both made progress in learning appro- 
priate parenting skills.” . . . “{[Angela] was in continuous 
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contact with the various ort who were working with her 
and Greg on parenting skills.” 
. . “During the 1999 sessions: [a] Dr. Matthews 

observed that Angela and Greg were using the skills they 

had learned in their previous sessions in 1997 and 1998.” 
Brief for appellant at 18-19. These issues were, by their nature, 
findings of fact based upon conditions prior to the date of the 
hearing in the trial court. They could not bind the court on facts 
occurring after that date. After reviewing this court’s prior opin- 
ion, we do not feel that the law-of-the-case doctrine precludes 
considering the issue of the existence of a mental illness or defi- 
ciency at the time of the second hearing, since it does not appear 
that that same issue or even a substantially similar issue was being 
reconsidered. In short, the law-of-the-case doctrine does not apply 
for essentially the same reasons that the doctrines of res judicata 
and issue preclusion do not apply, as discussed below. 

[4,5] Res judicata bars relitigation of any right, fact, or matter 
directly addressed or necessarily included in a former adjudica- 
tion if (1) the former judgment was rendered by a court of com- 
petent jurisdiction, (2) the former judgment was a final judg- 
ment, (3) the former judgment was on the merits, and (4) the 
same parties or their privies were involved in both actions. State 
on behalf of Hopkins v. Batt, 253 Neb. 852, 573 N.W.2d 425 
(1998). In order that a judgment be final for res judicata pur- 
poses, the order must be such as puts an end to the particular lit- 
igation or definitely puts the case out of court. Osborne v. 
Stanfield, 7 Neb. App. 902, 586 N.W.2d 670 (1998). Whether the 
same cause of action is raised in a subsequent suit is determined 
by whether the right sought to be vindicated rests upon the same 
operative facts as that in the prior suit. See Farmers State Bank v. 
Germer, 231 Neb. 572, 437 N.W.2d 463 (1989). Res judicata 
operates to generally bar every question which was or might have 
been presented and determined in the first action. See Sidel v. 
Spencer Foods, 215 Neb. 325, 338 N.W.2d 616 (1983). 

[6] In In re Interest of V.B. and Z.B., 220 Neb. 369, 372, 370 
N.W.2d 119, 121 (1985), the Nebraska Supreme Court applied 
the following reasoning to parental termination cases: 

“A custodial order is conclusive as to all matters prior 
to its promulgation. But the doctrine of res judicata cannot 
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settle a question of a child’s welfare for all time to come; 
it Cannot prevent a court at a subsequent time from deter- 
mining what is best for the children at that time. The usual 
way of expressing this rule is to say that ‘circumstances 
have changed’ when the order is no longer in the chil- 
dren’s interest.” 

(Quoting Marez v. Marez, 217 Neb. 615, 350 N.W.2d 531 (1984).) 

[7] In In re Interest of V.B. and Z.B., the State’s motion to ter- 
minate parental rights was denied in 1983, and another such 
motion was filed and granted in 1984. The court explained that 
it would have been barred from using evidence prior to the 1983 
order as the sole basis for terminating parental rights, but that it 
could correctly use evidence from the time period prior to the 
1983 order in conjunction with evidence from the time period 
after the 1983 order in determining that there was a change of 
circumstances or lack thereof in the conditions needed to termi- 
nate the parental rights. That court stated: 

In determining whether a change of circumstances exists 
so as to modify a juvenile court’s previous order to a deci- 
sion terminating parental rights, the court can use the time 
period prior to the previous order in conjunction with the 
time period after the previous order to determine whether 
there is a requisite change of circumstances since the orig- 
inal disposition order. [Citation omitted.] When a second 
termination proceeding is not itself barred, the proof is not 
limited by res judicata or collateral estoppel principles to 
facts or evidence which was not considered in, or which 
came into being after, the first proceeding. 

Id. at 372, 370 N.W.2d at 122. 

In the case before us, the State has to prove that Angela has a 
mental illness or deficiency that is expected to continue for a pro- 
longed indeterminate time. In the prior termination action, the 
State had to prove that Angela substantially and continuously or 
repeatedly neglected and refused to give the children necessary 
care and protection because she failed to make sufficient progress 
despite the intervention by DHHS. Although any proof of 
Angela’s mental deficiency could have been presented in the first 
termination action, the operative facts for the two termination pro- 
ceedings are different, and different proof would be required in 
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each proceeding. Therefore, different grounds for termination are 
involved, and res judicata does not bar this proceeding. 

[8,9] Collateral estoppel applies when an issue of-ultimate 
fact has been determined by a final judgment, and that issue can- 
not again be litigated between the same parties in a future law- 
suit. Pipe & Piling Supplies v. Betterman & Katelman, 8 Neb. 
App. 475, 596 N.W.2d 24 (1999). There are four conditions that 
must exist for the doctrine of collateral estoppel to apply: (1) 
The identical issue was decided in a prior action, (2) there was 
a judgment on the merits which was final, (3) the party against 
whom the rule is applied was a party or in privity with a party to 
the prior action, and (4) there was an opportunity to fully and 
fairly litigate the issue in the prior action. Thomas Lakes Owners 
Assn. v. Riley, 9 Neb. App. 359, 612 N.W.2d 529 (2000). Angela 
argues that all four conditions have been met in this case and 
that although the issue was not framed in the same language, 
“{iJn the first termination trial the State essentially alleged that 
[Angela] would not or at least did not adequately care for her 
children. In the second it alleges that she cannot adequately care 
for them.” Brief for appellant at 17-18. 

{10] Our first inquiry under collateral estoppel is whether the 
issues are identical. 

“A former verdict and judgment are conclusive only as 
to the facts directly in issue, and do not extend to facts 
which may be in controversy, but which rest on evidence 
and are merely collateral. It must appear that the matter set 
up as a bar was in issue in the former case. The test as to 
whether the former judgment is a bar generally is, whether 

‘or not the same evidence will sustain both the present and 

the former action.” 
Suhr v. City of Scribner, 207 Neb. 24, 27, 295 N.W.2d 302, 304 
(1980). When different proof is required, a judgment in the for- 
mer action is not a bar to the subsequent action. See id. Proof of 
a mental illness or mental deficiency, which is necessary in this 
action, was not required in the first action where the State sought 
to prove that Angela substantially and continuously or repeatedly 
neglected and refused to give the children necessary care and 
protection because she failed to make sufficient progress despite 
the intervention by DHHS. Since the first element of collateral 


326 11 NEBRASKA APPELLATE REPORTS 


estoppel has not been met, we need not discuss the other ele- 
ments. See Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994) 
(appellate court is not obligated to engage in analysis which is 
not needed to adjudicate case and controversy before it). 

We also note that the first such motion to terminate parental 
rights concerned only Gabriella and Asia, and not Marcus. 
Further, the evidence in the instant termination trial was largely 
based upon Padula’s neuropsychological evaluation which was 
conducted in May 2001, over a year after this court’s decision 
regarding the first motion for termination. 

In Angela’s reply brief, her counsel correctly points out that 
the State did proceed under § 43-292(5) at the first termination 
trial. The State asked for a continuance regarding that issue 
because it was unable to locate its chief witness, and the court 
granted a continuance over Angela’s objection. At the conclu- 
sion of the case, the court granted the State’s motion to dismiss 
the count pertaining to § 43-292(5). Angela’s counsel argues 
that there is no change of circumstances, since the State was 
aware of a mental deficiency prior to the first trial. In our review 
of the trial court’s findings from the first hearing, we find no 
mention of testimony regarding mental illnesses or deficiencies. 
Although the State had “an opportunity to fully and fairly liti- 
gate the issue in the prior action” but did not avail itself of it, we 
have concluded that the instant action is not barred. 

All the statutory grounds for termination set forth in § 43-292 
in existence at the time of filing a motion to terminate parental 
rights should be brought together. The instant case does not 
appear to be a situation where the State lost the first action and 
immediately moved to terminate upon a different ground. The 
grounds for termination under § 43-292(2) for neglect are fre- 
quently proved, at least in part, by numerous minor acts over a 
period of time. The manifestation of the mental illness or defi- 
ciency required to justify termination under § 43-292(5) is also 
frequently observed over a long period of time. At what point a 
sufficient number of events to evidence the grounds for termi- 
nation under these subdivisions has been met is a matter of judg- 
ment, but by their very nature, if these grounds truly exist, the 
State’s case will get stronger as time passes. An action which is 
perhaps prematurely brought should not function to keep the 
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child in a bad situation for his or her entire childhood. To hold 
otherwise would pervert our paramount concern of protecting 
the best interests of the child. 


Exclusion of Evidence. 

Angela argues that the juvenile court erred in excluding, on 
‘the basis of relevancy, evidence that there was no pending motion 
to terminate the parental rights of Greg. While the Nebraska 
Evidence Rules do not apply in parental rights termination cases, 
due process requires that fundamentally fair procedures be 
employed. In re Interest of D.S. and T.S., 236 Neb. 413, 461 
N.W.2d 415 (1990). We conclude that this evidence should have 
been admitted, and we will therefore consider it in our de novo 
review. We note, however, that this fact is not controlling. 

[11] The State argues that any issue of Greg’s parental rights 
is now moot because a supplemental transcript in this matter 
contains an order filed on March 5, 2002, in which the juvenile 
court acknowledged the receipt of a “Relinquishment of Child 
by Parents,” wherein Greg relinquished his parental rights to 
each child. A bill of exceptions is the only vehicle for bringing 
evidence before an appellate court; evidence which is not made 
a part of the bill of exceptions may not be considered. State v. 
Bell, 242 Neb. 138, 493 N.W.2d 339 (1992). Since this relin- 
quishment was not contained in the bill of exceptions, we do not 
consider that fact in our de novo review of the evidence. 


Statutory Grounds for Termination of Parental Rights. 

[12,13] Angela contends the court erred in finding that the 
State met its burden regarding the statutory grounds for termina- 
tion of parental rights under § 43-292(5). Before parental rights 
may be terminated, the evidence must clearly and convincingly 
establish the existence of one or more of the statutory grounds 
permitting such and that such is in the juvenile’s best interests. In 
re Interest of Natasha H. & Sierra H., 258 Neb. 131, 602 N.W.2d 
439 (1999). Thus, in the instant case, the State’s burden was to 
prove by clear and convincing evidence that Angela was unable 
to discharge parental responsibilities because of a mental illness 
or mental deficiency and that there were reasonable grounds to 
believe that such a condition would continue for a prolonged 
indeterminate period. See, id.; § 43-292(5). Clear and convincing 
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evidence is that amount of evidence which produces in the trier 
of fact a firm belief or conviction about the existence of a fact to 
be proved. Jn re Interest of Constance G., 254 Neb. 96, 575 
N.W.2d 133 (1998). 

Padula’s testimony is set forth in detail above. She observed 
some behaviors consistent with frontal lobe dysfunction and 
some that were not necessarily consistent. Padula diagnosed 
Angela with cognitive dysfunction consistent with frontal lobe 
impairment. Padula explained that “[w]hen a person’s frontal 
lobes are not working correctly . . . they don’t have the same 
impulse control. They aren’t able to initiate and plan in a way 
that would be what you would consider normal. They aren’t able 
to inhibit outbursts.” In Padula’s opinion, the frontal lobe dys- 
function would not change and Angela would “continue to have 
difficulty with attention and concentration, with planning, with 
organization, with following through.” Padula opined that 
Angela would not be able to consistently attend to the safety of 
others based upon Angela’s history of being in situations where 
she had not been safe. Based upon the diagnoses, Padula said 
that without having someone there with Angela, it would be dif- 
ficult for Angela to be able to perform tasks which require shift- 
ing her mental set, and that she could learn simple repetitive 
things in a highly structured and supervised environment, but 
that Angela probably could not “wean” herself from the person 
Standing next to her over time, especially if there was a 
high-stress situation. Padula said that the frontal lobe disorder 
she diagnosed Angela with would be a mental disease or defect 
that would significantly affect her ability to parent the children. 

This case presents a much more difficult decision on the pro- 
priety of termination than most such termination cases we have 
reviewed. The evidence includes a diagnosis of frontal lobe 
impairment by Padula, a licensed psychologist and neuropsychol- 
ogist, whose testimony regarding her observations and test results 
of Angela were not always consistent with her diagnoses. Padula 
said that Angela would need assistance for tasks that require 
higher-level problem-solving ability, such as financial responsi- 
bilities, medical decisionmaking, and treatment compliance. 
Angela testified that she is responsible for administering and 
filling her own medications, cooking, cleaning, doing laundry, 
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shopping, managing finances, and paying bills, and that she could 
do those things without assistance. 

Padula testified that Angela could learn simple repetitive 
tasks in a low-stress environment, if it was highly structured 
and supervised. Her testimony was rife with discussion of “dif- 
ficulties” with certain tasks that Angela would face. In that 
sense, our analysis would be much easier if the State’s burden 
was to prove that it would be “difficult” for Angela to discharge 
parental responsibilities, rather than “unable” as called for in 
the statute. 

We found the case of In re Interest of C.A.A. and V.S.A., 229 
Neb. 135, 425 N.W.2d 621 (1988), to be helpful in our determi- 
nation. That case concerned a mother diagnosed with borderline 
intellectual ability and dependent personality disorder. The 
court noted the psychologist’s opinion that the mother’s mental 
condition would continue for a prolonged indeterminate period 
and that she would essentially need to have someone acting in a 
parental role for her in order for the children to be without dan- 
ger. The Nebraska Supreme Court affirmed the termination pur- 
suant to § 43-292(5) (Reissue 1984), stating: “Although termi- 
nation of parental rights may sometimes appear cruel or harsh, 
experience has shown that failure to terminate parental rights in 
appropriate cases simply punishes the child for the uncor- 
rectable deficiencies of the parents, thereby extending the same 
problems and conditions into successive generations.” 229 Neb. 
at 138-39, 425 N.W.2d at 623. 

Like in Jn re Interest of C.A.A. and V.S.A., the expert testi- 
mony in this case was that Angela’s condition would continue 
unchanged and that she would need someone around at all times 
in order to keep her on task and for the children to be safe. It is 
difficult to terminate the parental rights of someone who we 
believe truly loves her children, who appears to have consist- 
ently complied with the numerous orders of the juvenile court, 
and who has had this proceeding brought against her through no 
fault of her own. However, we find that the State has proved by 
clear and convincing evidence that Angela is unable to discharge 
her parental responsibilities because she suffers from a mental 
defect that is expected to last for a prolonged indeterminate 
period of time. 
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Best Interests. 

Finally, Angela argues that the State did not meet its burden 
in showing that termination of her parental rights was in the 
children’s best interests. In order to terminate parental rights, 
the State must also prove by clear and convincing evidence that 
termination is in the child’s best interests. See In re Interest of 
Clifford M. et al., 261 Neb. 862, 626 N.W.2d 549 (2001). 

The evidence in this case establishes that at the time of the 
termination hearing in October 2001, Gabriella at age 5 had 
been in foster care continuously for 54 months, Asia at age 3 had 
been in foster care continuously for 40 months, and Marcus at 
age | had been in foster care continuously for 11 months. Miller 
testified that the children do not view Angela as a caregiver, that 
the children are very young, that all the children have been in 
foster care for significant portions of their lives, and that each 
was residing in an adoptive placement. 

Miller’s opinion that the children’s best interests were served 
by terminating Angela’s parental rights was based upon Angela’s 
not making progress in implementing and using her parenting 
skills and upon safety issues, such as the ability to check the tem- 
perature of the food served to the children and whether a child’s 
diaper needed to be changed. Angela testified that she knows 
when to change a diaper and knows how to check food to see if 
it is too hot. When the evidence is in conflict in juvenile cases, 
the appellate court will consider and give weight to the fact that 
the lower court observed the witnesses and accepted one version 
of the facts over another. Jn re Interest of Kiana T., 262 Neb. 60, 
628 N.W.2d 242 (2001). 

Padula testified that Angela would need someone with her 24 
hours a day, 7 days a week, to assist with parenting. Miller testi- 
fied that Angela needed prompting to attend to the children, that 
Angela is unable to maintain the children’s safety without some- 
one there telling her what to do, that it was not feasible to put 
somebody in Angela’s home for every hour of every day, and that 
there were no services that DHHS could offer Angela to assist in 
reunifying with her children. Thus, the fact that the State was not 
seeking to terminate Greg’s parental rights would be relevant, 
because Angela testified she was living with Greg, who is her 
husband and the father of the children. However, the evidence 
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falls short of providing significant help to Angela’s case because 
the offer of proof did not show that Greg was ready, willing, or 
able to assist Angela in discharging parental duties. Moreover, 
Padula and Miller both alluded to domestic violence issues, and 
the trial court’s orders found certain petitions alleging domestic 
violence and inappropriate parenting by Greg to be true in their 
entirety. We find there is no reasonable expectation that Greg 
would provide the assistance needed by Angela. 

The termination of parental rights should be used only as a last 
resort. In re Interest of M.M., C.M., and D.M., 234 Neb. 839, 452 
N.W.2d 753 (1990). Angela’s children are all still young and 
have spent most of their lives in foster care. A child cannot, and 
should not, be suspended in foster care or be made to await 
uncertain parental maturity. Jn re Interest of Lisa W. & Samantha 
W., 258 Neb. 914, 606 N.W.2d 804 (2000). Although there is no 
evidence of any harm having yet befallen the children, “a court 
need not await certain disaster to come into fruition before tak- 
ing protective steps in the interest of a minor child.” Jn re Interest 
of S.L.P., 230 Neb. 635, 639, 432 N.W.2d 826, 830 (1988). 
Angela has been receiving services from DHHS since 1996 in 
hopes that she would be reunified with her children. Miller testi- 
fied that there were no further services DHHS could offer Angela 
to assist in reunifying with her children. The fact that Angela has 
persisted over so many years in trying to learn the necessary 
skills to care for her children makes a determination that she is 
unfit very difficult. However, the evidence is clear and convinc- 
ing that she does not have the mental ability to do so, in spite of 
her admirable efforts. “When a natural parent suffers from a 
mental deficiency and cannot be rehabilitated within a reason- 
able period of time, the best interests of the children require that 
a final disposition be made without delay.” In re Interest of 
D.A.B. and J.B., 240 Neb. 653, 657-58, 483 N.W.2d 550, 553 
(1992). We therefore conclude that the best interests of the chil- 
dren call for the termination of Angela’s parental rights. 


CONCLUSION 
Upon a de novo review, we conclude there is clear and con- 
vincing evidence that Angela’s parental rights should be 
terminated pursuant to § 43-292(5) (Reissue 1998) and that 
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termination is in the best interests of the children. The judgment 
of the juvenile court is therefore affirmed. 


10. 


AFFIRMED. 
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Victor B. Putz, APPELLANT. 
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Lesser-Included Offenses. Whether a crime is a lesser-included offense is deter- 
mined by a statutory elements approach and is a question of law. 

Appeal and Error. Regarding questions of law, an appellate court is obligated to 
reach a conclusion independent of those determinations reached by the trial court. 
Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlled by such rules and not judicial discretion, 
except in those instances under the rules when judicial discretion is a factor 
involved in the admissibility of evidence. 

Jury Instructions: Proof: Appeal and Error. In an appeal premised upon a claim 
of an erroneous jury instruction, the appellant has the burden to show that the ques- 
tioned instruction was prejudicial or otherwise adversely affected a substantial 
right of the appellant. 

Sexual Assault: Lesser-Included Offenses: Minors. Sexual assault of a child is 
not a lesser-included offense of first degree sexual assault. 

Lesser-Included Offenses: Proof: Words and Phrases. A lesser-included 
offense is one which is necessarily established by proof of the greater offense. 
Sexual Assault: Lesser-Included Offenses: Minors. The application of the defi- 
nitions in Neb. Rev. Stat. § 28-318 (Reissue 1995) makes the offense specified in 
Neb. Rev. Stat. § 28-320.01 (Cum. Supp. 2000) not a lesser-included offense of 
that specified in Neb. Rev. Stat. § 28-319(1)(c) (Reissue 1995). 

Witnesses: Rules of Evidence: Prior Statements. Inconsistent statements made 
by a victim are relevant and would be admissible if offered in accordance with the 
rules of evidence. 

Trial: Evidence: Appeal and Error. Error may not be predicated upon a ruling 
which excludes evidence unless a substantial right of the party is affected and, in 
case the ruling is one excluding evidence, the substance of the evidence was made 
known to the judge by offer or was apparent from the context within which ques- 
tions were asked. 

Evidence: Witnesses: Impeachment: Prior Statements. Extrinsic evidence of a 
prior inconsistent statement by a witness is not admissible unless the witness is 
afforded an opportunity to explain or deny the same and the opposite party is 
afforded an opportunity to interrogate him or her thereon. 

Constitutional Law: Convictions: Due Process: Proof. The Due Process Clause 
requires the government to prove a criminal defendant’s guilt beyond a reasonable 
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doubt, and trial courts must avoid defining reasonable doubt so as to lead the jury 
to convict on a lesser showing than due process requires. 
12. Jury Instructions: Appeal and Error. The correctness of jury instructions must 
be judged as a whole. 
13. Jury Instructions: Proof: Words and Phrases. There is no reasonable possibil- 
ity that a jury could interpret an instruction on the meaning of reasonable doubt 
to decrease the State’s burden below that of proof beyond a reasonable doubt 
merely because the instruction would allow conviction if the jury is “firmly con- 
vinced” of the defendant’s guilt when the jury is also instructed to give the 
defendant the “benefit of the doubt” if there is a reasonable possibility that the 
defendant is not guilty. 
pee ee . When a jury instruction defining reasonable doubt is taken as 
a whole, the phrases “firmly convinced” (of a defendant’s guilt) and “hesitate to 
act” (connoting doubt sufficient to cause a person to hesitate) are essentially two 
ways of conveying the same definition, and in considering the instructions as a 
whole, the use of that language does not indicate to the jury that the prosecutor 
has a lesser burden. 


14. 


Appeal from the District Court for Sarpy County: WILLIAM B. 
ZASTERA, Judge. Affirmed. 


James Martin Davis, of Davis & Finley Law Offices, for 
appellant. 


Don Stenberg, Attorney General, and Martin W. Swanson for 
appellee. 


HANNON, SIEVERS, and Moore, Judges. 


HANNON, Judge. 
INTRODUCTION 

On the basis of one event, Victor B. Putz was convicted of 
first degree sexual assault (count I) and sexual assault of a child 
(count II), and he was sentenced to concurrent terms of impris- 
onment of 2 to 6 years on count I and 1 to 2 years on count II. 
Putz appeals, alleging the court erred in allowing him to be con- 
victed of two crimes for one act, in excluding testimony that the 
victim made inconsistent statements and recantations, and in 
instructing the jurors that proof beyond a reasonable doubt is 
proof that leaves them “ ‘firmly convinced’ ” of Putz’ guilt, but 
that if they thought there was a “ ‘real possibility’” he was not 
guilty, they should give him the benefit of the doubt. We find no 
merit in Putz’ position and affirm. 
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BACKGROUND 

An information filed June 12, 2000, charged Putz with first 
degree sexual assault, a Class II felony in violation of Neb. Rev. 
Stat. § 28-319(1)(c) (Reissue 1995), and with sexual assault of 
a child, a Class IIIA felony in violation of Neb. Rev. Stat. 
§ 28-320.01 (Cum. Supp. 2000). 

The evidence shows that the female victim, M.M., was 12 
years old and that Putz was 56 years old in the summer of 1998, 
when the crimes took place. He ran a riding club, and she was 
among a group of children who regularly rode his horses. On the 
day of the crimes, the other children had left after a water-skiing 
event and M.M. was alone with Putz at his home. She was 
dressed in swimwear and shorts, and Putz assaulted her at that 
time. We relate only the details which are necessary to establish 
elements of the crimes charged. She testified that after he 
removed her swimsuit, he fondled and kissed her breast and her 
vagina. He also penetrated her vagina with his fingers. A knock 
on the door by his wife ended the assault. A short time later, he 
took M.M. home, and at that time, he told her to keep the event 
a secret. She did not disclose the event until April 27, 2000, 
when she told a therapist, Kimberly Plummer, about the assault. 

The State’s case in chief consisted of M.M.’s testimony of the 
background and events of the crimes, formal proof of the ages 
of Putz and M.M., and Plummer’s opinion that the common 
reactions of minors who are victims of sexual assault are guilt, 
shame, self-blame, and embarrassment. 

After the State rested, Putz moved for a dismissal of the 
charges, specifically of count II, on the grounds that the State 
had failed to prove a prima facie case and that there was not a 
touching and then a separate act of penetration, but, rather, one 
continuous act. The court denied the motion. 

Putz called as witnesses several children and parents that 
were familiar with the operation of Putz’ horse riding club and 
the water-skiing he had sponsored. This testimony appears to 
have been an indirect manner of demonstrating Putz’ legitimate 
interest in children, his kindness to them, his routines which 
apparently did not present him with opportunities to be alone 
with the children he associated with, and their continued associ- 
ation with Putz after the crime occurred and even after it was 
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reported. There were also some minor differences between the 
children’s memories of collateral events and M.M.’s testimony 
regarding those events. 

Plummer, an independent therapist with a master’s degree, 
was recalled during Putz’ case in chief. She testified that she 
started her therapy sessions with M.M., M.M.’s mother, and 
M.M.’s brother in January 2000 because M.M. had problems 
getting along with her family. The first time that M.M. disclosed 
the sexual assault was to Plummer on the following April 27. At 
that time, Plummer asked M.M. whether Putz had molested her, 
because M.M. had made reference to this possibility in a previ- 
ous session. M.M. then told Plummer about the assault. The 
events she related to Plummer were quite similar to those M.M. 
later testified to at trial. Following the above testimony by 
Plummer, Putz’ counsel asked Plummer, “Isn’t it true that 
[M.M.] told you about more than just this one incident on this 
particular day?” An objection based upon relevance was made, 
and at a sidebar, Putz’ counsel stated that M.M. had told 
Plummer and another forensic interviewer that she was molested 
twice, on two separate occasions, which issue would go to 
M.M.’s credibility. The State argued that there were never any 
questions posed to M.M. regarding any statements that she may 
or may not have made and that the defense could not recall her 
just for credibility issues. The court sustained the objection. 

A child interview specialist associated with a child protection 
center was called as an adverse witness. She had interviewed 
M.M. for the State, and she testified essentially that M.M. told 
her the same story as M.M. testified to at trial, with minor vari- 
ations. We will not repeat the details. 

Finally, a doctor testified that he had treated M.M. on 
September 13, 2000, and that according to his dictated office 
notes, M.M. told him that the molestation occurred 6 months 
prior to July 2000. 

The defense renewed its motion to dismiss both counts for 
failure to make a prima facie case in that the State should not 
be allowed to obtain a conviction on both counts from the sin- 
gle event. 

At the jury instructional conference, Putz’ counsel objected to 
the court’s proposed reasonable doubt instruction on the basis 
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that the term “firmly convinced” was used. The court overruled 
the objection, and the court’s proposed instruction was given. 
The jury found Putz guilty of both counts, and he was sentenced 
as set forth above. Putz’ motion for new trial, which raised sub- 
stantially the same issues as he raises in this appeal, was denied. 


ASSIGNMENTS OF ERROR 

Putz alleges that the district court erred in (1) convicting him 
for both an offense and a lesser-included offense based upon the 
same alleged act; (2) overruling his motion to dismiss, at the 
close of the State’s case, as to the charge of sexual assault of a 
child by contact; (3) excluding testimony regarding prior state- 
ments and recantations made by M.M.,; and (4) submitting, over 
his counsel’s objection, a jury instruction which (a) lowered the 
State’s burden of proof from proving each element beyond a rea- 
sonable doubt to allowing a conviction if the jury is “ ‘firmly 
convinced’” of the defendant’s guilt and (b) shifted the burden 
of proof to the defendant to prove there was a “ ‘real possibil- 
ity’” of his innocence. 


STANDARD OF REVIEW 

[1,2] Whether a crime is a lesser-included offense is deter- 
mined by a statutory elements approach and is a question of 
law. See State v. Williams, 243 Neb. 959, 503 N.W.2d 561 
(1993). Regarding questions of law, an appellate court is obli- 
gated to reach a conclusion independent of those determina- 
tions reached by the trial court. State v. White, 254 Neb. 566, 
577 N.W.2d 741 (1998). 

[3] In proceedings where the Nebraska Evidence Rules 
apply, admissibility of evidence is controlled by such rules and 
not judicial discretion, except in those instances under the 
rules when judicial discretion is a factor involved in the admis- 
sibility of evidence. State v. Kula, 260 Neb. 183, 616 N.W.2d 
313 (2000). 

[4] In an appeal premised upon a claim of an erroneous jury 
instruction, the appellant has the burden to show that the ques- 
tioned instruction was prejudicial or otherwise adversely 
affected a substantial right of the appellant. State v. Wright, 261 
Neb. 277, 622 N.W.2d 676 (2001). Whether a jury instruction 
given by a trial court is correct is a question of law. Id. 
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ANALYSIS 
Can Defendant Be Convicted of Two Crimes on 
Basis of One Continuous Course of Conduct? 

Putz refers to sexual assault under § 28-320.01 as a 
lesser-included offense of § 28-319(1)(c). This is the basic fal- 
lacy of his argument on this issue. As will be explained, estab- 
lished case law clearly holds that neither of these statutes is a 
lesser-included offense of the other. 

Section 28-319(1)(c) provides that first degree sexual assault 
of a child is committed by “[a]ny person who subjects another 
person to sexual penetration .. . when the actor is nineteen years 
of age or older and the victim is less than sixteen years of age.” 
Subsection (1) of § 28-320.01 provides, “A person commits sex- 
ual assault of a child if he or she subjects another person four- 
teen years of age or younger to sexual contact and the actor is at 
least nineteen years of age or older.” In addition to the slight dif- 
ferences in age for the victims of the two crimes, sexual contact 
is defined in Neb. Rev. Stat. § 28-318(5) (Reissue 1995) to 
“include only such conduct which can be reasonably construed 
as being for the purpose of sexual arousal or gratification of 
either party.” The definition for sexual penetration contained in 
subsection (6) of that statute has no similar intent requirement. 

{5,6] The Nebraska Supreme Court has held that the sexual 
assault of a child is not a lesser-included offense of first degree 
sexual assault because first degree sexual assault could be proved 
by showing the defendant was 19 years of age and the victim was 
15 years of age, whereas sexual assault of a child could not be 
proved where a victim was 15 because that statute requires that 
the victim be 14 years of age or younger. State v. Beermann, 231 
Neb. 380, 436 N.W.2d 499 (1989). This holding was based upon 
the holding in State v. Arthaloney, 230 Neb. 819, 433 N.W.2d 545 
(1989), that a lesser-included offense is one which is necessarily 
established by proof of the greater offense. Under this rule, the 
Beermann court concluded that § 28-320.01 (Reissue 1985) was 
not a lesser-included offense of the crime specified in 
§ 28-319(1)(c) (Reissue 1985) in spite of the fact that the defend- 
ant was 35 years old and the victim was 10. 

There is another reason why § 28-320.01 (Cum. Supp. 
2000) is not a lesser-included offense of the crime specified in 
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§ 28-319(1)(c) (Reissue 1995), and the analysis and definitions 
in State v. Schmidt, 5 Neb. App. 653, 562 N.W.2d 859 (1997), 
supply the precedent, although the statutes involved in Schmidt 
are different. In Schmidt, the defendant maintained that the court 
should have instructed that attempted sexual assault in both the 
second and third degrees under Neb. Rev. Stat. § 28-320(1) 
(Reissue 1989) was a lesser-included offense of attempted sex- 
ual assault in the first degree under § 28-319(1)(a) (Cum. Supp. 
1994). Section 28-320(1) (Reissue 1995), the version applicable 
in the instant case, makes it a crime to subject another person to 
“sexual contact” without the victim’s consent, and subsection 
(2) of that statute makes the crime a second degree offense if the 
assault causes serious bodily injury to the victim. The definition 
of the term “sexual contact” as used in § 28-320 and in 
§ 28-320.01 (Cum. Supp. 2000) is given in § 28-318(5), and the 
part of that definition significant for the issue we are consider- 
ing is that the sexual contact must be “for the purpose of sexual 
arousal or gratification.” Section 28-318(6) defines sexual pene- 
tration, and that definition includes several types of penetration 
of the human body as sexual penetration, but it includes no 
intent element. The Schmidt court stated: 
In examining the elements of each crime, it is possible to 
have sexual penetration as defined [in § 28-318(6) 
(Reissue 1989)] without having sexual contact as defined 
[in § 28-318(5)]. Whereas the latter requires that the sex- 
ual contact be “for the purpose of sexual arousal or gratifi- 
cation,” the former does not require the same. 
5 Neb. App. at 675-76, 562 N.W.2d at 875-76. The Schmidt court 
cited State v. Williams, 243 Neb. 959, 503 N.W.2d 561 (1993), for 
the rule that “for an offense to be a lesser-included offense, it must 
be impossible to commit the greater offense without also com- 
mitting the lesser offense.” 5 Neb. App. at 675, 562 N.W.2d at 
875. (This is the same definition from State v. Arthaloney, supra, 
used by the court in State v. Beermann, supra.) The Schmidt court 
stated that “ ‘there may be sexual contact without sexual penetra- 
tion, but, ordinarily, sexual penetration does not exist without 
some form of sexual contact.’” 5 Neb. App. at 676, 562 N.W.2d 
at 876. It reasoned that “ordinarily” (emphasis omitted) was not 
the test under Williams and that “[w]hile our conclusion is not 
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consistent with the idea of sexual penetration in its customary 
sense, it is a result mandated by our reading of Williams, which 
we are compelled to follow.” State v. Schmidt, 5 Neb. App. at 676, 
562 N.W.2d at 876. 

[7] Upon the same reasoning, we conclude that the applica- 
tion of the definitions in § 28-318 (Reissue 1995) makes the 
offense specified in § 28-320.01 not a lesser-included offense of 
that specified in § 28-319(1)(c) (Reissue 1995). Therefore, the 
trial court did not err when it submitted the two separate crimes 
to the jury in spite of the fact that both crimes resulted from the 
same course of conduct. Putz argues that to convict him of two 
crimes as a result of one continuous course of conduct is unfair. 
We observe that the trial court sentenced Putz to concurrent sen- 
tences, thus considerably alleviating the effect of Putz’ being 
convicted of two crimes. 


Did Trial Court Improperly Exclude Testimony Regarding Prior 
Statements and Recantations Made by Minor Victim? 

Putz alleges he was prejudiced by the trial court’s exclusion 
of “evidence pertaining to the credibility of [M.M.’s] uncorrob- 
orated testimony.” Brief for appellant at 10. This refers to a 
question attempted to be asked of Plummer, the therapist who 
counseled M.M. and the first person whom M.M. told of the 
sexual assault. Plummer was called as a witness by the defense. 
Without objection, she testified about what M.M. told her of the 
assault. She was asked, “Isn’t it true that [M.M.] told you about 
more than just this one incident on this particular day?” The 
State objected, and in a sidebar conference, Putz’ counsel stated 
that M.M. had separately told Plummer and another interviewer 
she had been molested on two separate occasions and that this 
evidence would go to M.M.’s credibility. In the sidebar, defense 
counsel stated in effect that he understood the court’s ruling to 
be that he was to stay away from the subject. No further offer of 
proof was made. 

[8] Putz cites U.S. v. Demarrias, 876 F.2d 674 (8th Cir. 1989), 
for the proposition that testimony regarding a minor victim of sex- 
ual abuse was admissible only with regard to the victim’s credi- 
bility, and U.S. v. Waters, 194 F.3d 926 (8th Cir. 1999), for the 
proposition that courts look upon recantations with suspicion. 
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Upon that authority, Putz’ counsel argues the inconsistencies in 
the instant case could lead to a reasonable doubt. The State 
answers this argument by pointing out that the record does not 
show that M.M. recanted her story. At the time the question was 
asked of Plummer, her testimony was consistent with the testi- 
mony that M.M. had given when she testified. If Plummer testi- 
fied that M.M. had told her of other assaults or had recanted 
something she had testified to, there would be an inconsistency 
which would go to M.M.’s credibility as a witness. We agree that 
inconsistent statements made by a victim such as M.M. are rel- 
evant and would be admissible if offered in accordance with the 
rules of evidence. We conclude that this alleged error cannot be 
considered, for two reasons. First, the record does not contain 
enough information for the trial court or this court to judge 
whether M.M. did in fact make an inconsistent statement. 
Second, Putz did not seek to produce the evidence in the 
required manner. 

[9] If an offer of proof had been made, we could then judge 
whether M.M. had made inconsistent statements or recanted her 
story so as to put her credibility at issue. The controlling rule on 
this question is Neb. Rev. Stat. § 27-103(1) (Reissue 1995), 
which provides: 

Error may not be predicated upon a ruling which. . . 
excludes evidence unless a substantial right of the party is 
affected, and . . . (b) In case the ruling is one excluding evi- 
dence, the substance of the evidence was made known to 
the judge by offer or was apparent from the context within 
which questions were asked. 
Since this rule was not followed at least to the extent of 
informing this court of the evidence that would have been pro- 
duced if the objection had not been sustained, we cannot con- 
sider this issue. 

[10] Even if we assume that Putz’ counsel’s statement was a 
satisfactory offer of proof, such inconsistent statements of a wit- 
ness must be offered in the manner legal experience teaches is 
fair. The controlling rule is Neb. Rev. Stat. § 27-613(2) (Reissue 
1995), which provides, “Extrinsic evidence of a prior inconsist- 
ent statement by a witness is not admissible unless the witness 
is afforded an opportunity to explain or deny the same and the 
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opposite party is afforded an opportunity to interrogate him [or 
her] thereon.” 

The subject of inconsistent statements was not touched upon 
in the examination of M.M., and she was therefore not given an 
opportunity to explain or deny any prior inconsistent statements. 
Consequently, any extrinsic evidence, such as Plummer’s testi- 
mony, of prior inconsistent statements was not admissible. The — 
quoted rules do not give the judge discretion in applying them, 
and therefore, the rules control admissibility of the evidence. 
See State v. Kula, 260 Neb. 183, 616 N.W.2d 313 (2000). This 
assignment of error is without merit. 


Was Trial Court’s Instruction to Jury on 
Reasonable Doubt Erroneous? 

Putz claims that jury instruction No. 6 both lowered the State’s 
burden of proof from that of beyond a reasonable doubt, by allow- 
ing a conviction if the jury is “ ‘firmly convinced’” of his guilt, 
brief for appellant at 6, and shifted the burden to him to prove 
there was a “ ‘real possibility’ ” of his innocence, id. at 7. 

In instruction No. 3, the trial court instructed the jury that the 
State must prove each of the material elements of the crimes 
beyond a reasonable doubt and then listed those elements. In 
instruction No. 5, it instructed the jury that the State’s burden to 
prove the material elements beyond a reasonable doubt never 
shifts. The court then defined reasonable doubt in instruction 
No. 6, as follows: 

The State has the burden of proving the Defendant 
guilty beyond a reasonable doubt. In civil cases, it is only 
necessary to prove that a fact is more likely true than not 
true, but, in criminal cases, the State’s proof must be more 
powerful than that. It must be beyond a reasonable doubt. 

Proof beyond a reasonable doubt is proof that leaves you 
firmly convinced of the defendant’s guilt. There are very 
few things in this world that we know with absolute cer- 
tainty, and, in criminal cases, the law does not require 
proof that overcomes every possible doubt. If, based on 
your consideration of the evidence, you are firmly con- 
vinced that the Defendant is guilty of the crime charged, 
you must find the Defendant guilty. If, on the other hand, 
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you think there is a real possibility that the defendant is not 
guilty, you must give the Defendant the benefit of the 
doubt and find the Defendant not guilty. 
(Emphasis supplied.) The emphasis added is to point out the 
phrases Putz claims made the instruction erroneous. 

During the past decade, defendants have questioned several 
instructions that have been previously used to define reasonable 
doubt. In State v. Morley, 239 Neb. 141, 474 N.W.2d 660 (1991), 
the Nebraska Supreme Court considered the jury instruction 
defining reasonable doubt. The instruction in Morley defined 
reasonable doubt as 

“such a doubt as would cause a reasonable and prudent man, 
in one of the graver and more important transactions of life, 
to pause and hesitate before taking the represented facts as 
true and relying and acting thereon. It is such a doubt as will 
not permit you, after full, fair, and impartial consideration of 
all the evidence, to have an abiding conviction, to a moral 
certainty, of the guilt of the accused. At the same time, abso- 
lute or mathematical certainty is not required. You may be 
convinced of the truth of a fact beyond reasonable doubt and 
yet be fully aware that possibly you may be mistaken. The 
jury may find an accused guilty upon the strong probabili- 
ties of the case, provided such probabilities are strong 
enough to exclude any doubt of his guilt that is reasonable. 
A reasonable doubt is an actual and substantial doubt rea- 
sonably arising from the evidence, from the facts and cir- 
cumstances shown by the evidence, or from the lack of evi- 
dence on the part of the State, as distinguished from a doubt 
arising from mere possibility, from bare imagination, or 
from fanciful conjecture.” 
239 Neb. at 154-55, 474 N.W.2d at 669-70. 

That instruction was further considered by the Eighth Circuit 
Court of Appeals in Morley v. Stenberg, 25 F.3d 687 (8th Cir. 
1994) (affirming instruction on basis of decision in Victor v. 
Nebraska, 511 U.S. 1, 114 S. Ct. 1239, 127 L. Ed. 2d 583 
(1994), which came down during consideration of Morley v. 
Stenberg appeal). 

Victor involved an instruction on reasonable doubt that was 
identical to the instruction given in Morley v. Stenberg except 
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that it substituted the word “person” for “man” at one point, 
“you” for “jury” at another, and “facts or circumstances” for 
“facts and circumstances” at a third. In Victor, the U.S. Supreme 
Court upheld the conviction, but it did state, “Though we reiter- 
ate that we do not countenance its use, the inclusion of the ‘moral 
certainty’ phrase did not render the instruction given in [the 
plaintiff’s] case unconstitutional.” 511 U.S. at 22. That opinion 
would convince anyone that the instruction, although approved, 
should be changed to pass Constitutional muster in the future. 
Apparently, the questioned jury instruction here was the trial 
judge’s attempt to use a new one that would pass muster. 

[11] The wording of the jury instructions in the Morley and 
Victor cases is considerably different from that in the case at 
hand, but these cases certainly give clear authority on the stan- 
dard we should use in considering whether a given instruction 
purporting to define reasonable doubt meets the requirement: 
“The Due Process Clause requires the government to prove a 
criminal defendant’s guilt beyond a reasonable doubt, and trial 
courts must avoid defining reasonable doubt so as to lead the 
jury to convict on a lesser showing than due process requires.” 
Victor v. Nebraska, 511 U.S. at 22. In Victor, it was concluded 
that “ ‘taken as a whole, the instructions correctly conveyed the 
concept of reasonable doubt to the jury.’ ” Jd. It also concluded 
there was no reasonable likelihood that the jurors who deter- 
mined Victor’s guilt applied the instruction in a way that vio- 
lated the Constitution. 

[12,13] Putz cites and discusses cases which hold in various 
ways that instructions which misdefine the State’s burden of 
proof or the defendant’s presumption of innocence are prejudi- 
cial. As the above-cited authorities hold, this is clearly correct. 
Putz asserts that the phrases “ ‘firmly convinced’” and “ ‘real 
possibility’”” make the instruction at issue erroneous. Brief for 
appellant at 9. The above authority teaches that the correctness 
of this jury instruction must be judged as a whole. The full sen- 
tence in which “firmly convinced” appears is: “If, based on your 
consideration of the evidence, you are firmly convinced that the 
Defendant is guilty of the crime charged, you must find the 
Defendant guilty.” This sentence follows and is clearly intended 
to be connected to the phrase “the law does not require proof 
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that overcomes every possible doubt.” It is also limited by the 
sentence that follows it, which states, “If, on the other hand, you 
think there is a real possibility that the defendant is not guilty, 
you must give the Defendant the benefit of the doubt and find 
the Defendant not guilty.” There is no reasonable possibility that 
the jury could interpret an instruction on the meaning of reason- 
able doubt to decrease the State’s burden below that of proof 
beyond a reasonable doubt merely because the instruction would 
allow conviction if the jury is “firmly convinced” of the defend- 
ant’s guilt when the jury is also instructed to give the defendant 
the “benefit of the doubt” if there is a reasonable possibility that 
the defendant is not guilty. 

We find we are not alone in that conclusion. The instruction 
the trial court used is identical in substance to that which is 
included in instruction No. 21 of the Federal Judicial Center’s 
pattern criminal jury instructions. In Justice Ginsburg’s concur- 
rence in Victor v. Nebraska, 511 U.S. 1, 27, 114 S. Ct. 1239, 127 
L. Ed. 2d 583 (1994), she quotes the Federal Judicial Center’s 
pattern instruction and subsequently states: 

This instruction plainly informs the jurors that the prosecu- 
tion must prove its case by more than a mere preponderance 
of the evidence, yet not necessarily to an absolute certainty. 
The “firmly convinced” standard for conviction, repeated 
for emphasis, is further enhanced by the juxtaposed pre- 
scription that the jury must acquit if there is a “real possi- 
bility” that the defendant is innocent. This model instruc- 
tion surpasses others I have seen in stating the reasonable 
doubt standard succinctly and comprehensibly. 

A number of federal courts have addressed a jury instruction 
substantially similar to, if not the same as, that at issue in this 
case. In United States v. Hunt, 794 F.2d 1095, 1100 (5th Cir. 
1986), the court found the appellant’s argument that the language 
“firmly convinced of a defendant’s guilt’” provided no mean- 
ingful delineation of the concept to be without merit. The court 
agreed with the government that “ ‘firmly convinced’” seemed 
little different from “‘‘a real doubt,’ ” which language had earlier 
been approved. /d. The appellant also alleged that the instruc- 
tion’s “ ‘real possibility that a Defendant is not guilty, you must 
give that Defendant the benefit of the doubt’” language shifted 
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the burden of proof to him. /d. at 1101. The court found that 
interpretation to be “ridiculous” because nowhere did the court 
impose the duty on the defendant to show his or her innocence. 
The instruction discussed only the consequences should that real 
possibility exist. 

In United States v. McBride, 786 F.2d 45, 51-52 (2d Cir. 
1986), the court suggested caution in the use of the “ ‘real pos- 
sibility’” language because it could cause confusion and “may 
be misinterpreted by jurors as unwarrantedly shifting the burden 
of proof to the defense.” That court, however, did not find the 
use of the “ ‘real possibility’ ” language to constitute reversible 
error. Id. at 52. 

(14] In U.S. v. Velasquez, 980 F.2d 1275, 1278 (9th Cir. 1992), 
the court noted that the phrase “ ‘firmly convinced’” in a rea- 
sonable doubt instruction had been held not to be plain error in 
United States v. Bustillo, 789 F.2d 1364 (9th Cir. 1986). The 
Velasquez court found no indication in other Ninth Circuit deci- 
sions that the circuit had any “qualms” about the “ ‘firmly con- — 
vinced’ ” language. 980 F.2d at 1278. It further reasoned that the 
phrases “ ‘firmly convinced’ ” and “ ‘hesitate to act’” (connoting 
doubt sufficient to cause a person to hesitate) were essentially 
two ways of conveying the same definition of reasonable doubt 
and that in considering the instructions as a whole, the use of 
that language did not indicate to the jury that the prosecutor had 
a lesser burden. Jd. 

In United States v. Gibson, 726 F.2d 869, 874 (1st Cir. 1984), 
cert. denied 466 U.S. 960, 104 S. Ct. 2174, 80 L. Ed. 2d 557, the 
court stated that although “the sentence beginning with ‘If, on the 
other hand’ might possibly engender some confusion as to the 
burden of proof if it stood by itself, it is clear that when the 
charge is read as a whole, there was no error.” The court reasoned 
that since the district court had also instructed the jury that the 
burden of proving guilt beyond a reasonable doubt was upon the 
government, that the burden never shifts throughout trial, and 
that the law does not require a defendant to prove his or her inno- 
cence, the instructions as a whole were sufficient to dispel any 
possible confusion arising from the reasonable doubt definition. 
The jury in this case was similarly instructed, and we conclude 
that the jury instruction on reasonable doubt was without error. 
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10. 


CONCLUSION 
For the reasons stated, we find no error and affirm. 
AFFIRMED. 


MICHAEL B., APPELLEE, V. 
DONNA M., APPELLANT. 
652 N.W.2d 618 
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Child Custody: Visitation: Appeal and Error. Child custody determinations, 
and visitation determinations, are matters initially entrusted to the discretion of the 
trial court, and although reviewed de novo on the record, the trial court’s determi- 
nation will normally be affirmed absent an abuse of discretion. 

Judges: Words and Phrases. A judicial abuse of discretion requires that the rea- 
sons or rulings of the trial court be clearly untenable insofar as they unfairly 
deprive a litigant of a substantial right and a just result. 

Evidence: Appeal and Error. Where credible evidence is in conflict on a mate- 
rial issue of fact, an appellate court considers, and may give weight to, the fact that 
the trial judge heard and observed the witnesses and accepted one version of the 
facts rather than another. 

Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction 
over the matter before it. 

Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire 
jurisdiction of an appeal, there must be a final order entered by the court from 
which the appeal is taken; conversely, an appellate court is without jurisdiction to 
entertain appeals from nonfinal orders. 

Jurisdiction: Appeal and Error. When an appellate court is without jurisdiction 
to act, the appeal must be dismissed. 

Final Orders: Appeal and Error. The three types of final orders which may be 
reviewed on appeal under Neb. Rev. Stat. § 25-1902 (Reissue 1995) are (1) an 
order which affects a substantial right in an action and which determines the action 
and prevents a judgment, (2) an order affecting a substantial right made during a 
special proceeding, and (3) an order affecting a substantial right made on summary 
application in an action after a judgment is rendered. 
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§ 25-1902 (Reissue 1995) must meet two requirements: a substantial right must be 
affected, and the court’s order must be made in a special proceeding. 

Actions: Statutes. A special proceeding entails civil statutory remedies not 
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Child Custody. Custody determinations, which are controlled by Neb. Rev. Stat. 
§ 42-364 (Reissue 1998), are considered special proceedings. 
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11. Constitutional Law: Parental Rights. A parent has a liberty interest in raising his 
or her child, a concept which encompasses the child’s custody, care, and control. 

12. Constitutional Law: Parent and Child. The relationship between parent and 
child is constitutionally protected. 

13. Contempt: Appeal and Error. In determining whether contempt orders are 
appealable, the Nebraska Supreme Court has distinguished between civil, or coer- 
cive, sanctions and punitive sanctions. 

14. Contempt. When a coercive sanction is imposed, the contemnor holds the keys to 
his or her jail cell because the sentence is conditioned upon the contemnor’s con- 
tinued noncompliance with the court’s order. 


15. ____. An order imposing a coercive sanction in a civil contempt proceeding is 
always subject to modification by the contemnor’s conduct and thus is not a final, 
appealable order. 

16. Contempt: Coilateral Attack. A coercive sanction can only be attacked collater- 
ally by habeas corpus. 


17. Contempt: Appeal and Error. A punitive contempt sanction is like a criminal 
sentence, because it is not subject to mitigation should the contemnor comply with 
the court order. A punitive contempt sanction thus is a final, appealable order. 

18. Contempt: Costs: Attorney Fees. In a civil contempt proceeding, costs, includ- 
ing a reasonable attorney fee, may be assessed against a contemnor. 

19. Attorney Fees: Appeal and Error. When an attorney fee is authorized, the 
amount of the fee is addressed to the discretion of the trial court, whose ruling will 
not be disturbed on appeal in the absence of an abuse of discretion. 

20. Child Custody. Ordinarily, legal custody of children should not be placed in the 
court unless both parents are unfit or the best interests of the children, in regard to 
custody, are not clear. 

21. Rules of the Supreme Court: Appeal and Error. A cross-appeal must be prop- 
erly designated, pursuant to Neb. Ct. R. of Prac. 9D(4) (rev. 2000), if affirmative 
relief is to be obtained. 


Appeals from the District Court for Sherman County: RONALD 
D. OLBERDING, Judge. Affirmed in part, and in part dismissed. 


Charles R. Maser, of Truell, Murray & Maser, P.C., for 
appellant. 


Mark L. Eurek, of Law Office of Mark L. Eurek, PC., for 
appellee. 


IRwIN, Chief Judge, and INBopy and CarLson, Judges. 


CARLSON, Judge. 
INTRODUCTION 
’ This case involves two appeals that have been consolidated 
for our review. In case No. A-01-938, Donna M. appeals from an 
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order of the district court for Sherman County, in which order 
the court took legal custody of her daughter, Taylor M. In case 
No. A-01-1044, Donna appeals from the same order of the dis- 
trict court, again challenging the court’s taking legal custody of 
Taylor, but also challenging the court’s finding that Donna was 
in contempt for failing to allow Michael B., Taylor’s biological 
father, his court-ordered visitation. 


BACKGROUND 

Taylor was born May 12, 1995, and was the result of an extra- 
marital affair between Donna and Michael. At the time of Taylor’s 
birth, Donna was married, and still is, to Richard M. On March 5, 
1998, the district court for Sherman County found Michael to be 
the biological father of Taylor. After such finding, Michael moved 
for an order granting him temporary visitation. The court 
appointed Alana Anderson as guardian ad litem to investigate and 
negotiate a visitation schedule. 

At the request of Donna, the parties and Anderson consulted 
with Dr. Michael Kelley, a psychologist, in order to establish a 
visitation plan in Taylor’s best interests. In Kelley’s report, he 
stated that Taylor exhibited mixed evidence of excessive separa- 
tion anxiety from Donna, and he found 

strong evidence that Taylor has a significant behavior 
problem, related to the lack of limits placed on her behav- 
ior, which if untreated, will lead to significant adjustment 
problems for Taylor as she gets older. . . . This behavior 
problem, if left untreated, will also interfere with the 
implementation of a reasonable visitation arrangement 
between Taylor and her biological father. 
Kelley recommended that Taylor, and those responsible for her 
care, be treated by a mental health professional to address 
Taylor’s behavior disorder and that the focus of the treatment 
would be for the parents to learn limit-setting skills that are firm 
and nonabusive. Kelley’s report also included a recommended 
visitation arrangement. 

On September 11, 1998, following a hearing on visitation, 
the trial court ordered a specific visitation schedule in accord- 
ance with the recommendations of Kelley. The visitation plan 
consisted of frequent visits of increasing duration. The trial 
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court further ordered, based on Kelley’s recommendation, that 
Taylor was to begin counseling immediately and that all parties 
were to participate. 

On December 30, 1998, Michael filed a motion for contempt 
alleging that Donna failed to abide by the visitation schedule set 
forth in the court’s order of September 11. On January 22, 1999, 
the trial court found that Donna was not in willful contempt. 

On April 11, 1999, at the end of a visit, Michael returned 
Taylor to Donna’s son, who took Taylor to her maternal grand- 
parents’ home. Shortly thereafter, emergency medical person- 
nel were called to the grandparents’ home due to a report that 
Taylor was not physically responding. Taylor was not taken to 
the hospital by the emergency personnel at that time because 
they did not feel that Taylor was in any immediate danger. 
Subsequently, Donna’s son took Taylor to the emergency room, 
where he reported that Taylor had been unconscious and possi- 
bly had had a seizure. The emergency room notes state that 
“there has been some allegation that there may be some abuse 
from [Taylor’s] biological father as there was some visitation 
this afternoon and this evening.” Taylor was examined at the 
hospital, wherein no specific abnormalities or indications of 
abuse were found. Hospital personnel referred Taylor to a pedi- 
atric neurologist, who examined Taylor and found normal 
brainwave activity. 

On July 15, 1999, Taylor had her first counseling session pur- 
suant to the trial court’s order of September 11, 1998. Taylor 
met with Doris Harman, a professional counselor, and continued 
counseling with her until December 1999. Harman testified that 
before Taylor started her sessions, Donna told her about the vis- 
itations with Michael and about behavior problems that were 
occurring with Taylor, such as Taylor’s wetting the bed and not 
wanting to sleep by herself. Donna also told Harman that Donna 
was concerned about possible abuse. Harman testified that while 
counseling Taylor between July and December 1999, Harman 
saw no signs of physical or sexual abuse. 

On March 16, 2000, Taylor began seeing Dr. Cynthia Topf, a 
clinical psychologist. Donna testified that Taylor started coun- 
seling with Topf due to some financial issues and because it was 
more convenient, since Topf was already counseling the foster 


350 11 NEBRASKA APPELLATE REPORTS 


children living in Donna and Richard’s home. Topf testified that 
prior to Taylor’s session with her on March 16, Donna told her 
that Taylor does not want to go on visits with Michael and that 
Taylor exhibits certain behaviors after visits, such as wetting the 
bed, having nightmares, and not wanting to take a bath. Taylor 
met with Topf for the second time on March 17. 

Also on March 17, 2000, after Taylor met with Topf, Donna 
took Taylor to meet Michael for a weekend visitation exchange. 
Donna had someone with her who videotaped the exchange, 
pursuant to Topf’s recommendation. The videotape shows that 
Donna did not directly prevent or discourage the visitation, but 
she allowed Taylor to repeatedly refuse to put her shoes on and 
to remain inside Donna’s vehicle for an hour after Michael 
arrived. The videotape clearly shows Donna’s failure to place 
limits on the child. 

On March 20, 2000, the day after the weekend visitation 
ended, Taylor met with Topf again. Topf testified that at this ses- 
sion, Taylor acted differently than she did at the first two ses- 
sions, and that Taylor “said something like ‘he touched me down 
here’ ‘down there,’ and she grabbed her crotch and she wet her- 
self.” Topf testified that at that point, she terminated the session 
and told Richard, who had brought Taylor to the session, to take 
Taylor to the hospital to have her examined. Donna and Richard 
took Taylor to the hospital, where she was referred to “Project 
Harmony” and was examined. The examination results were 
inconclusive. Based on the possibility of abuse, the hospital 
called the police, and the Nebraska State Patrol and the office of 
the Attorney General began an investigation regarding allega- 
tions that Michael had abused Taylor. In May, the Sherman 
County Attorney and the office of the Attorney General con- 
cluded that there was insufficient evidence to charge Michael 
with a crime relating to sexual abuse of Taylor. 

In March 2000, after the sexual abuse investigation began, a 
criminal complaint against Michael was filed in the county court 
for Douglas County, based on Donna’s assertion that Michael 
had assaulted her by grabbing her arm. In August, following a 
hearing, the trial court dismissed the charge. 

Also in March 2000, in the district court for Douglas County, 
Donna filed and was granted a protection order against Michael 


MICHAEL B. v. DONNA M. 351 
Cite as 11 Neb. App. 346 


on behalf of herself and Taylor. After a hearing in April, the pro- 
tection order was dismissed. 

On April 17, 2000, Michael filed a motion for contempt alleg- 
ing that Donna had failed to abide by the court’s order regarding 
visitation. His affidavit stated that he was denied visitation on 
March 4 and 5, March 31 through April 2, and April 14 through 
April 16. A hearing on the motion was set for May 19, but pur- 
suant to a continuance granted at the request of Donna, the hear- 
ing was rescheduled for June 12. The continuance was granted 
contingent upon Donna’s allowing Michael to have his sched- 
uled visitations until the hearing date. Michael’s next visitation 
was scheduled for the weekend of May 19. 

At the May 19, 2000, visitation exchange, Donna was not 
present and the relatives who brought Taylor would not get her 
out of the car or hand her to Michael. Michael called the police, 
and when they arrived, Michael was handcuffed and taken to jail 
on a warrant for his arrest based on Donna’s assault allegations. 

On June 2, 2000, a juvenile petition was filed by the Douglas 
County Attorney’s office based on affidavits of Topf and Donna 
stating that Taylor should be placed in the custody of the 
Department of Health and Human Services (Department) in order 
to protect her from Michael. Taylor was removed from Donna and 
Richard’s home and taken into custody by the Department and 
placed in foster care. Donna testified that Taylor was voluntarily 
placed in the custody of the Department. Michael was granted 
rights of supervised visitation while Taylor was in foster care. 

On June 5, 2000, the hearing on Michael’s motion for contempt 
was continued on the court’s own motion, and Anderson was 
reappointed as guardian ad litem to investigate the circumstances 
regarding the contempt motion. Anderson was given the authority 
to order Michael, Donna, Richard, and Taylor to undergo psycho- 
logical evaluations. Dr. Patricia Sullivan was appointed by the 
trial court to perform the psychological evaluations. The evalua- 
tions took place from July through September. 

In July 2000, Anderson terminated Topf as Taylor’s therapist. 
Taylor returned to Harman in August for therapy and was still 
counseling with her at the time of trial. 

The Douglas County Attorney’s office moved the court to dis- 
miss the pending juvenile case regarding Taylor, and on November 
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29, 2000, the case was dismissed. The dismissal was based on affi- 
davits of Topf and Harman, in which each stated that it is in 
Taylor’s best interests to be returned to Donna’s custody. 

On December 6, 2000, Michael filed a petition for change of 
custody of Taylor. On January 11, 2001, the Douglas County 
Attomey’s office filed another juvenile petition regarding Taylor. 
The petition was filed based on affidavits of Topf and Donna ask- 
ing the court to file another petition. The hearing for Michael’s 
contempt and custody motions was continued, and the district 
court determined that it should abate all further action concern- 
ing the custody and visitation of Taylor awaiting completion of 
the action pending in the juvenile court. The Douglas County 
Attomey’s office subsequently filed a motion to dismiss the sec- 
ond juvenile case, and the court dismissed it. 

In May and June 2001, a trial was held on Michael’s motion 
for contempt, which had been filed on April 17, 2000, and his 
motion for change of custody, which had been filed on December 
6. At the time of trial, Michael had not had a court-ordered visi- 
tation since March 17, 2000, and he had not had any visitation 
with Taylor, including supervised visitation, since November. 

Donna testified that Michael had asked for visitation on 
numerous occasions since March 20, 2000, and that she had 
denied him visitation. She admitted that the only visitation 
Michael had had since March 2000 was when Taylor was in fos- 
ter care and he got supervised visitations. She testified that she 
had denied Michael visitations based on the recommendations 
of Topf and Harman. 

Michael testified that when Donna was allowing him visita- 
tions, she would call his home late at night to check on Taylor, 
and that she had the sheriff’s office go to his house on two occa- 
sions in 1999 to see if Taylor was okay. One of these occurrences 
took place at 2:30 a.m. Michael testified that his last visitation 
pursuant to the court order was the weekend of March 17, 2000. 
He testified that he had tried to get visitation with Taylor after the 
determination that the abuse allegations were unfounded, but that 
Donna had denied him visitation. He testified that he had had 
supervised visits when Taylor was in foster care, but that he had 
not seen Taylor since November. 


MICHAEL B. v. DONNA M. 353 
Cite as 11 Neb. App. 346 


Sullivan testified regarding the results of the psychological 
evaluations she performed on Michael, Donna, Richard, and 
Taylor. In regard to Taylor’s interaction with Michael, Sullivan 
testified that Taylor enjoyed being with him, that they played 
well together, and that Taylor had no fear of him. Sullivan testi- 
fied that an attachment exists between Taylor and Michael. 
Sullivan testified that when all four parties were together, Taylor 
looked to Donna and Richard for approval to have a good time 
with Michael. 

Sullivan diagnosed Taylor with oppositional defiant disorder. 
She testified that at times, Taylor can be noncompliant and 
ill-mannered and have an aggressive posture. Sullivan testified 
that Taylor is a child “who desperately needs parenting.” Sullivan 
testified that Taylor is attached to all three parental figures in her 
life, but that she needs to spend significantly more time with 
Michael because he is the most psychologically adjusted of the 
three parental figures, has the least rancor toward the other 
parental figures, and is very focused on Taylor’s developmental 
needs. In Sullivan’s opinion, it would be in Taylor’s best interests 
for Michael to have custody of Taylor. 

Anderson testified that she was first appointed as guardian ad 
litem in 1998 and that her involvement ended in January 2001. 
She testified that she believes that Donna and Richard provided 
Topf, Harman, and the juvenile court with distorted and inaccu- 
rate information regarding Taylor’s behaviors following visita- 
tions with Michael. Anderson testified that many of the behav- 
iors reported to Topf and Harman existed before visitations with 
Michael began. Anderson testified that she has more confidence 
in Michael than in Donna regarding the recognition of Taylor’s 
needs and the ability to permit the other parent to have a rela- 
tionship with Taylor. 

Topf testified that in her opinion, Taylor needs to remain in 
Donna’s custody and have either supervised or therapeutic visi- 
tations with Michael. Topf further testified that if custody was 
granted to Michael, Taylor would regress, be traumatized, and 
likely require hospitalization. 

Harman testified that it was apparent to her Donna did not 
want Michael’s visitations to occur and that Harman was sure 
there were legal maneuvers done to prevent visitation. Harman 
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was of the opinion that it would be detrimental to Taylor to 
have custody changed to Michael and that his visitations should 
be supervised. 

In a July 10, 2001, order, the trial court found that Donna was 
in willful contempt for failing to allow Michael visitation as 
ordered. The trial court further ordered that a hearing would be 
held on August 17 to determine the appropriate sanctions for 
contempt. Regarding the motion for change of custody, the trial 
court granted it to the extent that the court took legal custody of 
Taylor “in order to immediately change custody to [Michael] if 
[Donna] continues to thwart [Michael’s] visitation rights.” The 
trial court allowed Donna to keep physical custody of Taylor. 
Michael’s visitation, as previously ordered, was to commence 
immediately. On August 9, Donna filed a notice of appeal from 
the trial court’s July 10 order (case No. A-01-938). In Donna’s 
appellate brief, she challenges the trial court’s decision to take 
legal custody of Taylor and argues that the trial court should 
have ordered Michael’s visitations to be supervised or that the 
court should have ordered no visitations at all. 

On September 12, 2001, following the August 17 hearing to 
determine Donna’s contempt sanctions, the trial court filed its 
order sentencing Donna to 90 days in the county jail, but 
allowed her to purge her contempt by letting Michael have visi- 
tation as previously ordered. She was also ordered to pay costs 
of the matter in the amount of $5,969.67 and Michael’s attorney 
fees in the amount of $7,000. On September 18, Donna filed a 
notice of appeal from the September 12 order (case No. 
A-01-1044). In Donna’s appellate brief, she assigns the same 
errors as in the first appeal and raises two additional assign- 
ments of error, challenging the trial court’s finding of contempt 
and its assessment of attorney fees and costs. We consolidated 
the two appeals for our review. 


ASSIGNMENTS OF ERROR 
Donna assigns that the trial court erred in (1) taking legal cus- 
tody of Taylor, (2) not ordering visitations with Michael to be 
supervised and in ordering visitations at all, (3) finding that 
Donna was in willful contempt of a court order, and (4) assess- 
ing her $7,000 in Michael’s attorney fees and $5,969.67 in costs. 
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SCOPE OF REVIEW 

[1,2] Child custody determinations, and visitation determina- 
tions, are matters initially entrusted to the discretion of the trial 
court, and although reviewed de novo on the record, the trial 
court’s determination will normally be affirmed absent an abuse 
of discretion. Vogel v. Vogel, 262 Neb. 1030, 637 N.W.2d 611 
(2002); Jack v. Clinton, 259 Neb. 198, 609 N.W.2d 328 (2000). 
A judicial abuse of discretion requires that the reasons or rulings 
of the trial court be clearly untenable insofar as they unfairly 
deprive a litigant of a substantial right and a just result. Jd. 

[3] Where credible evidence is in conflict on a material issue 
of fact, an appellate court considers, and may give weight to, the 
fact that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another. State ex 
rel. Reitz v. Ringer, 244 Neb. 976, 510 N.W.2d 294 (1994), over- 
ruled in part on other grounds, Cross v. Perreten, 257 Neb. 776, 
600 N.W.2d 780 (1999); Hansen v. Hansen, 240 Neb. 31, 480 
N.W.2d 204 (1992). 


ANALYSIS 
Jurisdiction. 

[4-6] Before reaching the legal issues presented for review, it 
is the duty of an appellate court to determine whether it has 
jurisdiction over the matter before it. Scottsdale Ins. Co. v. City 
of Lincoln, 260 Neb. 372, 617 N.W.2d 806 (2000); Billingsley v. 
BFM Liquor Mgmt., 259 Neb. 992, 613 N.W.2d 478 (2000). For 
an appellate court to acquire jurisdiction of an appeal, there 
must be a final order entered by the court from which the appeal 
is taken; conversely, an appellate court is without jurisdiction to 
entertain appeals from nonfinal orders. Scottsdale Ins. Co. v. 
City of Lincoln, supra; Chief Indus. v. Great Northern Ins. Co., 
259 Neb. 771, 612 N.W.2d 225 (2000). When an appellate court 
is without jurisdiction to act, the appeal must be dismissed. 
Scottsdale Ins. Co. v. City of Lincoln, supra. 

Donna filed her first appeal, case No. A-01-938, after the trial 
court filed its order taking legal custody of Taylor and finding 
Donna in contempt, but before the trial court held the hearing to 
determine the contempt sanctions. Donna’s first appeal chal- 
lenges only the trial court’s taking legal custody and ordering 
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visitation, but it does not challenge the court’s finding of con- 
tempt. Therefore, we must determine whether the court’s order 
taking legal custody of Taylor, in and of itself, constitutes a 
final, appealable order. 

[7-12] The three types of final orders which may be reviewed 
on appeal under Neb. Rev. Stat. § 25-1902 (Reissue 1995) are 
(1) an order which affects a substantial right in an action and 
which determines the action and prevents a judgment, (2) an 
order affecting a substantial right made during a special pro- 
ceeding, and (3) an order affecting a substantial right made on 
summary application in an action after a judgment is rendered. 
Nebraska Nutrients v. Shepherd, 261 Neb. 723, 626 N.W.2d 472 
(2001); Jacobson v. Jacobson, 10 Neb. App. 622, 635 N.W.2d 
272 (2001). Orders which fall into the second category of 
§ 25-1902 must meet two requirements: a substantial right must 
be affected, and the court’s order must be made in a special pro- 
ceeding. Hernandez v. Blankenship, 257 Neb. 235, 596 N.W.2d 
292 (1999); Jacobson v. Jacobson, supra. The Nebraska 
Supreme Court has construed the phrase “special proceeding” to 
mean civil statutory remedies not encompassed in chapter 25 of 
the Nebraska Revised Statutes. See, In re Estate of Peters, 259 
Neb. 154, 609 N.W.2d 23 (2000); State ex rel. Reitz v. Ringer, 
244 Neb. 976, 510 N.W.2d 294 (1994), overruled in part on 
other grounds, Cross v. Perreten, 257 Neb. 776, 600 N.W.2d 780 
(1999). Under this definition, custody determinations, which are 
controlled by Neb. Rev. Stat. § 42-364 (Reissue 1998), are con- 
sidered special proceedings. State ex rel. Reitz v. Ringer, supra. 
Accordingly, if the trial court’s order affected a substantial right 
of Donna, it would be considered a final order. The Nebraska 
Supreme Court has stated that a parent “ ‘has a liberty interest in 
raising her or his child, a concept which encompasses the child’s 
custody, care, and control.’” /d. at 980, 510 N.W.2d at 299, 
quoting Jn re Interest of R.G., 238 Neb. 405, 470 N.W.2d 780 
(1991). “‘[T]he relationship between parent and child is consti- 
tutionally protected.’” State ex rel. Reitz v. Ringer, 244 Neb. at 
980-81, 510 N.W.2d at 299, quoting Quilloin v. Walcott, 434 
USS. 246, 98 S. Ct. 549, 54 L. Ed. 2d 511 (1978). It is thus clear 
that the trial court’s order regarding custody affected a substan- 
tial right of Donna and is a final order. 
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The fact that the trial court scheduled a hearing to determine 
the contempt sanctions for a later date, thus making the contempt 
portion of the order not final, is of no consequence under the cir- 
cumstances of this case. The court was presented with two sepa- 
rate issues, a motion for contempt and a motion for change of cus- 
tody. The court simply chose to address the two motions at the 
same trial. The court’s order that took legal custody of Taylor 
decided all of the issues before it regarding custody and visitation 
and did not reserve ruling on any issues related to custody or vis- 
itation. The court’s order taking legal custody of Taylor was an 
order affecting a substantial right made during a special proceed- 
ing and thus was a final, appealable order. Therefore, in case No. 
A-01-938, we have jurisdiction to address Donna’s appeal. 

Donna’s second appeal, case No. A-01-1044, raises the 
same issues concerning custody and visitation as the first 
appeal and also challenges the court’s finding of contempt and 
its assessment of attorney fees and costs. The custody and vis- 
itation issues are already before us as previously determined. 
In addition, we determine that the court’s finding of contempt 
is not appealable. 

(13-17] In determining whether contempt orders are appeal- 
able, the Nebraska Supreme Court has distinguished between 
civil, or coercive, sanctions and punitive sanctions. See, e.g., 
Maddux v. Maddux, 239 Neb. 239, 475 N.W.2d 524 (1991); 
Hammond v. Hammond, 3 Neb. App. 536, 529 N.W.2d 542 
(1995). When a coercive sanction is imposed, the contemnor 
holds the keys to his or her jail cell because the sentence is con- 
ditioned upon the contemnor’s continued noncompliance with 
the court’s order. Jd. An order imposing a coercive sanction in a 
civil contempt proceeding is always subject to modification by 
the contemnor’s conduct and thus is not a final, appealable 
order. Dunning v. Tallman, 244 Neb. 1, 504 N.W.2d 85 (1993); 
Hammond v. Hammond, supra. Rather, a coercive sanction can 
only be attacked collaterally by habeas corpus. Maddux v. 
Maddux, supra; Hammond v. Hammond, supra. On the other 
hand, a punitive contempt sanction is like a criminal sentence, 
because it is not subject to mitigation should the contemnor 
comply with the court order. A punitive contempt sanction thus 
is a final, appealable order. Jd. 
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In the present case, the trial court found that Donna was in con- 
tempt and sentenced her to 90 days in jail, but allowed her to 
avoid the contempt sanction of jail time by letting Michael have 
visitation as previously ordered by the court. Donna’s sentence 
was conditioned upon her continued noncompliance with the 
court’s visitation order. Therefore, the nature of the imposed sanc- 
tion was coercive and is not an appealable order. 


Attorney Fees and Costs. 

[18,19] Donna also argues in case No. A-01-1044 that the trial 
court erred in assessing her $7,000 in Michael’s attorney fees and 
$5,969.67 in costs for the action. In a civil contempt proceeding, 
costs, including a reasonable attorney fee, may be assessed 
against a contemnor. Dunning v. Tallman, supra. See Kasparek v. 
May, 174 Neb. 732, 119 N.W.2d 512 (1963). “ ‘When an attorney 
fee is authorized, the amount of the fee is addressed to the dis- 
cretion of the trial court, whose ruling will not be disturbed on 
appeal in the absence of an abuse of discretion.’” Dunning v. 
Tallman, 244 Neb. at 13-14, 504 N.W.2d at 94, quoting Young v. 
Dodge Cty. Bd. of Supervisors, 242 Neb. 1, 493 N.W.2d 160 
(1992). At the contempt sanction hearing, Michael presented evi- 
dence to show that he has incurred nearly $20,000 in attorney 
fees since March 2000 as a result of preparing for the contempt 
hearing, challenging the protection order, defending against the 
criminal complaint, and defending against the first juvenile 
action. The record also shows that Sherman County has paid 
costs in the amount of $5,969.67 during the time period of June 
2000 to February 2001. Therefore, the amount of attorney fees 
and costs awarded by the trial court are supported by sufficient 
evidence, and the trial court’s ruling was not an abuse of discre- 
tion. As such, we affirm the trial court’s judgment assessing 
Michael’s attorney fees and costs in the matter to Donna. 


Legal Custody. 

[20] Donna assigns that the trial court abused its discretion in 
taking legal custody of Taylor. Ordinarily, legal custody of chil- 
dren should not be placed in the court unless both parents are 
unfit or the best interests of the children, in regard to custody, 
are not clear. Petrashek v. Petrashek, 232 Neb. 212, 440 N.W.2d 
220 (1989). 
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In Ensrud v. Ensrud, 230 Neb. 720, 433 N.W.2d 192 (1988), 
the Nebraska Supreme Court found that § 42-364 authorizes a 
court, in proceedings to dissolve a marriage, to place the cus- 
tody of minor children in the court, to determine custody on the 
basis of the best interests of the children, and to make subse- 
quent changes when required. Although the present case does 
not involve a marriage dissolution, it does involve the custody 
determination of a minor child between the biological parents, 
and therefore, § 42-364 and the relevant case law is applicable. 
The Ensrud court stated: 

“When the best interests of the children, in regard to cus- 
tody, is not clear, the court may, and should, place custody 
in the court.... 

“Tt is evident that when a court finds it necessary to 
place custody of minor children in the court, it does so 
because it is doubtful that it is cognizant of the full story 
relating to the best interests of the children and of the pro- 
priety of awarding custody to one of the parties. Such an 
order is ordinarily temporary and probationary in nature 
and reserves in the court the power to make further sum- 
mary disposition of minor children when it becomes appar- 
ent that their best interests require it. There has not been a 
final determination of fitness in regard to either party. That 
question remains open and subject to determination after 
further notice and hearing.” 

230 Neb. at 725, 433 N.W.2d at 196, quoting Bartlett v. Bartlett, 
193 Neb. 76, 225 N.W.2d 413 (1975). 

The holding in Ensrud was somewhat refined by the Nebraska 
Supreme Court’s decision in State ex rel. Reitz v. Ringer, 244 
Neb. 976, 982-83, 510 N.W.2d 294, 300 (1994), overruled in 
part on other grounds, Cross v. Perreten, 257 Neb. 776, 600 
N.W.2d 780 (1999), when it held: 

Although in Ensrud we suggested that a court must always, 
prior to acquiring custody of a minor, make a preliminary 
determination as to parental fitness, there can be no such 
requirement when the court wishes to take custody so that 
it can acquire further information on parental fitness. Here, 
the trial court acknowledged that it needed more informa- 
tion in order to make an informed decision regarding 
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parental fitness. Requiring the trial court to rule on parental 
fitness before that information is obtained would put the 
“cart before the horse.” Ensrud is, therefore, inapplicable. 
We conclude that the trial court did not abuse its discretion in 
taking legal custody of Taylor. At the time of the trial court’s 
order, the best interests of Taylor in regard to custody were 
unclear. The trial court took legal custody so it could acquire 
further information before making a decision regarding the per- 
manent custody of Taylor. The evidence at trial showed that 
Donna had been denying Michael visitations with Taylor and 
that she did not want Michael to have visitations. Following 
trial, the court’s order taking legal custody of Taylor was con- 
current with its finding that Donna was in contempt for failing 
to abide by the court-ordered visitation schedule. The finding of 
contempt provided a method to enforce visitation. If Donna con- 
tinued to deny Michael visitation going forward, she would go 
to jail. The trial court took legal custody so it could wait and see 
what effect the finding of contempt would have on Donna in 
regard to Michael’s visitation. If Donna were to allow visitations 
going forward, Taylor and Michael could restart building the 
relationship they had begun to establish and Taylor could remain 
living in the home she has always known. If this occurs, it may 
be in Taylor’s best interests to continue custody with Donna. 
However, if Donna continues to deny Michael visitation, 
thereby denying Taylor a relationship with her father, it may be 
in Taylor’s best interests to change custody to Michael and allow 
Donna visitation, so that Taylor would have both parents in her 
life. The trial court took legal custody temporarily so it could 
see what effect the finding of contempt would have on Donna 
and could then make a final determination as to what is in 
Taylor’s best interests as far as custody. Accordingly, the trial 
court did not abuse its discretion in taking legal custody of 
Taylor, and Donna’s assignment of error is without merit. 


Visitation. 

Next, Donna assigns that the trial court erred in not ordering 
that Michael’s visitations be supervised and in ordering visita- 
tions at all. Her argument is based on Topf’s and Harman’s testi- 
monies that visitations with Michael should be supervised. 
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However, these opinions were based on the belief shared by Topf 
and Harman that Michael has abused Taylor. The opinions of Topf 
and Harman must also be considered in light of the fact that they 
were both of the opinion that it was in Taylor’s best interests that 
custody remain with Donna. The opinions of Topf and Harman 
must also be weighed against the opinions of Anderson and 
Sullivan, who believed that it would be in Taylor’s best interests 
to give custody to Michael. The record also demonstrates that the 
sexual abuse allegations against Michael are no longer being pur- 
sued by the authorities, and all other legal maneuvers against 
Michael have been dismissed. Based on the evidence presented, 
we conclude that the trial court did not abuse its discretion in not 
ordering that visitations be supervised and in ordering visitations 
to commence immediately as previously ordered. 


Cross-Appeal. 

The last section of Michael’s brief is entitled “CROSS 
APPEAL,” in which he asserts that the trial court should have 
given him custody of Taylor. Regarding cross-appeals, Neb. Ct. R. 
of Prac. 9D(4) (rev. 2000) provides: 

Where the brief of appellee presents a cross-appeal, it shall 
be noted on the cover of the brief and it shall be set forth in 
a separate division of the brief. This division shall be headed 
“Brief on Cross-Appeal” and shall be prepared in the same 
manner and under the same rules as the brief of appellant. 

[21] The appellate courts of this state have repeatedly indicated 
that a cross-appeal must be properly designated, pursuant to rule 
9D(4), if affirmative relief is to be obtained. See, Schindler v. 
Walker, 256 Neb. 767, 592 N.W.2d 912 (1999); Osborn vy. 
Kellogg, 4 Neb. App. 594, 547 N.W.2d 504 (1996); Ainslie v. 
Ainslie, 4 Neb. App. 70, 538 N.W.2d 175 (1995), affirmed 249 
Neb. 656, 545 N.W.2d 90 (1996). Michael has failed to fulfill the 
requirements of rule 9D(4), and thus, he has failed to properly 
cross-appeal. Therefore, we do not address his argument. 


CONCLUSION 
We conclude that the trial court did not abuse its discretion in 
taking legal custody of Taylor and in ordering that Michael’s vis- 
itations with Taylor were to commence as previously ordered. We 
also conclude that the trial court did not abuse its discretion in 
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assessing Donna $7,000 in Michael’s attorney fees and $5,969.67 
in costs. 
AFFIRMED IN PART, AND IN PART DISMISSED. 


JANET L. PAULSEN, APPELLEE, V. 
RICHARD S. PAULSEN, APPELLANT. 
650 N.W.2d 497 


Filed September 3, 2002. No. A-00-1246. 


1. Divorce: Property Division: Alimony: Attorney Fees: Appeal and Error. In 
actions for dissolution of marriage, an appellate court reviews the case de novo on 
the record to determine whether there has been an abuse of discretion by the trial 
judge. This standard of review applies to the trial court’s determinations regarding 
division of property, alimony, and attorney fees. 

2. Appeal and Error. In a review de novo on the record, an appellate court reappraises 
the evidence as presented by the record and reaches its own independent conclusions 
with respect to the matters at issue. 

3. Judges: Words and Phrases. A judicial abuse of discretion exists when the rea-_ 
sons or rulings of a trial judge are clearly untenable, unfairly depriving a litigant 
of a substantial right and denying just results in matters submitted for disposition. 

4. Divorce: Judgments: Waiver: Appeal and Error. In a dissolution of marriage 
action, one who accepts any part of a judgment in his or her favor forfeits the right 
to challenge by appeal any issue but those affecting the interests and welfare of 
such children as may be involved. 

5. Alimony: Appeal and Error. In reviewing an alimony award, an appellate court 
does not determine whether it would have awarded the same amount of alimony as 
did the trial court, but whether the trial court’s award is untenable such as to 
deprive a party of a substantial right or just result. 

6. Alimony. In considering the specific criteria of Neb. Rev. Stat. § 42-365 (Reissue 
1998) concerning an award of alimony, a court’s polestar must be fairness and rea- 
sonableness as determined by the facts of each case. 


7. . In determining whether alimony should be awarded, in what amount, and 
over what period of time, the ultimate criterion is reasonableness. 
8. . In awarding alimony, a court should consider, in addition to the specific cri- 


teria listed in Neb. Rev. Stat. § 42-365 (Reissue 1998), the income and earming 
capacity of each party as well as the general equities of each situation. 

9. Alimony: Appeal and Error. An appellate court is not inclined to disturb the trial 
court’s award of alimony unless it is patently unfair on the record. 


Appeal from the District Court for Lancaster County: EArt J. 
WittuHoFr, Judge. Affirmed. 
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Bernard J. Glaser, Jr., for appellant. 
Mark J. Krieger, of Bowman & Krieger, for appellee. 
HANNON, SIEVERS, and Moore, Judges. 


Mookrg, Judge. 
INTRODUCTION 
The marriage of Janet L. Paulsen and Richard S. Paulsen was 
dissolved by a decree of dissolution in the district court for 
Lancaster County, Nebraska, on November 15, 2000. Richard 
has appealed, alleging error only with respect to the award of 
alimony to Janet. Finding no abuse of discretion, we affirm. 


BACKGROUND 

Janet and Richard were married on March 26, 1972. Three 
children were born during the course of the marriage, all of 
whom had reached the age of majority prior to this action. At the 
time of the marriage, Janet had obtained her cosmetology 
license; however, she was not employed for approximately 1 
year after the marriage. The parties moved to Lincoln, Nebraska, 
in 1973, and Richard began his employment with the city of 
Lincoln as a firefighter on January 2, 1974. Richard has been 
continuously employed by the Lincoln Fire Department, with 
his current position being fire apparatus operator. Although 
Richard had had various additional part-time jobs in the past, he 
had not engaged in such employment for the last few years. 
After moving to Lincoln, Janet became employed as a hair- 
dresser, which profession she maintained throughout the mar- 
riage, with the exception of an interruption after the birth of 
their third child. While the children were young, Janet worked 
on a part-time basis in order to be available to meet the needs of 
the children. Janet’s employment alternated between working 
for others and being self-employed. Both parties participated in 
the upbringing of the children, although Janet described herself 
as the primary caretaker. In approximately 1986, Janet opened 
her present beauty salon, which is located in one-half of a 
duplex purchased by the parties; the other one-half of the duplex 
is rented to one of the parties’ sons for $300 per month. 
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At the time of trial, Richard earned $16.27 per hour and aver- 
aged 56 hours per week. Richard’s gross income in 1999 was 
$48,598; and in 2000, through October 11, he had earned $41,331 
in gross income, having received a 4-percent raise for the year 
2000. Janet works 4 days a week, averaging 10 to 12 hours per 
day. In 1999, Janet’s gross income from her self-employment was 
$21,631, with a net profit, before taxes, of $15,522. Janet’s annual 
earnings for 2000 were expected to reach approximately $18,000. 
Richard submitted a list of monthly expenses totaling $4,540, and 
Janet’s personal monthly expenses submitted into evidence were 
$2,952, which did not include her expenses for operating the 
salon, such as the mortgage payment on the duplex, utilities, and 
supplies. Janet will be required to obtain her own health insurance 
following the dissolution at the approximate monthly cost of 
$300. Janet has experienced medical problems, including a recent 
hysterectomy and a bleeding ulcer, and she suffers from depres- 
sion. She was on medication for the bleeding ulcer and depression 
at the time of the trial and may require surgery in the future for 
the bleeding ulcer. Janet had been hospitalized on more than one 
occasion in the past for the bleeding ulcer. 

The parties have been separated since 1994, except for a 
1'h-year period between August 1996 and February 1998, when 
they were reconciled. Several dissolution actions had been pre- 
viously filed and dismissed, with Janet filing the operative peti- 
tion on April 1, 1999. During the period of separation, Richard 
voluntarily paid $450 per month toward the mortgage on the 
family home in which Janet resided. 

The parties were able to reach a property settlement agree- 
ment for approval by the court, whereby the marital estate was 
divided. Janet was awarded the marital home and duplex, 
together with a vehicle, savings bonds, and an annuity. Richard 
was awarded real estate owned by the parties in Franklin, 
Nebraska, together with three older vehicles, a boat, and his 
entire pension from the city of Lincoln. In order to equalize the 
division, Richard was required to pay Janet the sum of $35,000, 
although the schedule of payment was left for the court to deter- 
mine. The parties were unable to agree on alimony, which issue 
was also submitted to the court for determination. In the decree 
of dissolution, the district court ordered that the equalization 
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payment be made in the following manner: $25,000 payable 
within 60 days and the balance payable at $2,000 per year for 5 
years, with interest as set by the court. The court further 
awarded Janet alimony in the sum of $400 per month for 120 
months. It is from the award of alimony that Richard appeals. 

After Richard filed his notice of appeal, Janet executed and 
delivered to Richard a quitclaim deed involving the Franklin real 
estate awarded to Richard in the decree. Thereafter, the Franklin 
State Bank took a mortgage from Richard on the real estate in 
the sum of $15,000. On January 10, 2001, Richard paid into the 
district court the sum of $25,000, pursuant to the decree. Janet 
filed a motion for summary dismissal, asserting that Richard had 
accepted the benefit of the judgment and had therefore waived 
his right to appeal. We overruled Janet’s motion for summary 
dismissal, indicating that we would consider the issue of the 
acceptance of benefits at oral argument. 


ASSIGNMENT OF ERROR 
Richard alleges error in the award of alimony to Janet in the 
amount of $400 per month for 120 months. 


STANDARD OF REVIEW 

[1-3] In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether there 
has been an abuse of discretion by the trial judge. This standard 
of review applies to the trial court’s determinations regarding 
division of property, alimony, and attorney fees. Tyma v. Tyma, 
263 Neb. 873, 644 N.W.2d 139 (2002). In a review de novo on the 
record, an appellate court reappraises the evidence as presented 
by the record and reaches its own independent conclusions with 
respect to the matters at issue. Jd. A judicial abuse of discretion 
exists when the reasons or rulings of a trial judge are clearly 
untenable, unfairly depriving a litigant of a substantial right and 
denying just results in matters submitted for disposition. Id. 


ANALYSIS 
Acceptance of Benefits. 
[4] Janet argues that Richard’s refinancing of the Franklin 
property and treatment of the property as his exclusive property 
amounts to a waiver of his appeal, citing Giese v. Giese, 243 Neb. 
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60, 497 N.W.2d 369 (1993). In Giese, a cleaning business was 
owned jointly by the parties, and the husband was awarded the 
entire asset upon the dissolution of marriage. The husband there- 
after paid personal debts and made other personal expenditures 
with funds or assets of the business. In holding that the husband 
had accepted the benefit of the property awarded to him and thus 
forfeited his right to appeal that judgment, the Giese court fol- 
lowed the general rule that in a dissolution of marriage action, one 
who accepts any part of a judgment in his or her favor forfeits the 
right to challenge by appeal any issue but those affecting the inter- 
ests and welfare of such children as may be involved. /d. 

One exception to the general rule stated in Giese was set forth 
by the Nebraska Supreme Court in Kassebaum yv. Kassebaum, 
178 Neb. 812, 135 N.W.2d 704 (1965). The Kassebaum case 
involved a situation where the husband had paid the court costs, 
attorney fees, and all amounts of child support required by the 
decree. He had also withdrawn the sum of $200 from a joint sav- 
ings account awarded to him in the decree. In denying the wife’s 
motion to dismiss, the court stated that “‘[i]f the outcome of the 
appeal could have no effect on the appellant’s right to the bene- 
fit accepted, its acceptance does not preclude the appeal.’” /d. at 
815, 135 N.W.2d at 706, quoting 4 Am. Jur. 2d Appeal and 
Error § 253 (1962). As stated in Shiers v. Shiers, 240 Neb. 856, 
485 N.W.2d 574 (1992), there was no judgment in favor of the 
Kassebaum appellant; he had accepted no benefit conferred 
upon him, but, rather, had merely discharged, pending the out- 
come of the appeal, the obligations imposed upon him. 

In the instant case, while Richard accepted receipt of the quit- 
claim deed to the Franklin property and refinanced the same, 
this property was not at issue in the appeal. Rather, the only 
issue relative to property division at trial was the timing of the 
receipt of the property judgment by Janet, with Janet urging 
payment of the entire $35,000 immediately and suggesting that 
the Franklin real estate could provide Richard with substantial 
funds to contribute toward the payment. The only issue raised by 
Richard on appeal is the award of alimony to Janet. Therefore, 
the outcome of this appeal relative to the only assigned error, 
namely, alimony, could have no effect on Richard’s right to the 
benefits accepted, namely, the Franklin real estate. Under these 
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circumstances, we find that Richard has not forfeited his right to 
appeal the issue of alimony. 


Alimony. 

Richard asserts that the district court abused its discretion in 
awarding Janet alimony in the amount of $400 per month for 
120 months. 

[5] In reviewing an alimony award, an appellate court does 
not determine whether it would have awarded the same amount 
of alimony as did the trial court, but whether the trial court’s 
award is untenable such as to deprive a party of a substantial 
right or just result. Bauerle v. Bauerle, 263 Neb. 881, 644 
N.W.2d 128 (2002). 

Neb. Rev. Stat. 42-365 (Reissue 1998) states: 

When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
other and division of property as may be reasonable, hav- 
ing regard for the circumstances of the parties, duration of 
the marriage, a history of the contributions to the marriage 
by each party, including contributions to the care and edu- 
cation of the children, and interruption of personal careers 
or educational opportunities, and the ability of the sup- 
ported party to engage in gainful employment without 
interfering with the interests of any minor children in the 
custody of such party. ... 

... The purpose of alimony is to provide for the contin- 
ued maintenance or support of one party by the other when 
the relative economic circumstances and the other criteria 
enumerated in this section make it appropriate. 

[6,7] In considering the specific criteria of § 42-365 concern- 
ing an award of alimony, a court’s “‘polestar’” must be “ ‘fair- 
ness and reasonableness as determined by the facts of each 
case.’” Bauerle v. Bauerle, 263 Neb. at 889, 644 N.W.2d at 135, 
quoting Meints v. Meints, 258 Neb. 1017, 608 N.W.2d 564 
(2000). Stated another way, in determining whether alimony 
should be awarded, in what amount, and over what period of 
time, the ultimate criterion is reasonableness. Bauerle, supra. 

Janet and Richard’s marriage was one of long duration, having 
lasted approximately 28 years. While the parties were separated 
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for approximately 3') of the 5 years preceding the filing of the 
petition for dissolution, Richard voluntarily paid $450 per month 
toward the residential mortgage, for Janet’s benefit, during the 
separation. Neither party has a degree beyond high school, 
although each took college courses at various times during the 
marriage. Both parties were involved in caring for the children 
during their minorities; however, Janet made employment adjust- 
ments following the birth of each of the children and worked part 
time while the children were young. At the time of the trial, Janet 
was 47 years old; however, Richard’s age is not provided in the 
record. Both parties were fully employed at the time of trial, 
although Richard claims that Janet is not realizing her earning 
capacity in that she does not advertise her business and does not 
rent space to or employ other hairdressers. Janet has experienced 
various medical problems prior to the dissolution action, which 
problems have required her to miss work a couple of times a year 
for approximately 2 weeks at a time. 

(8] Richard asserts that Janet’s earning capacity actually 
exceeds his and that therefore, the award of alimony was in- 
appropriate. In awarding alimony, a court should consider, in 
addition to the specific criteria listed in § 42-365, the income 
and earning capacity of each party as well as the general equi- 
ties of each situation. Bauerle, supra. However, there must be 
some evidence of a party’s earning capacity before it may be 
considered. See State v. Porter, 259 Neb. 366, 610 N.W.2d 23 
(2000) (when earning capacity is used as basis for initial deter- 
mination of child support, there must be some evidence that par- 
ent is capable of realizing such capacity through reasonable 
effort). Richard argues that Janet’s earning capacity is approxi- 
mately $60,000 per year, which he computes using the price she 
charges per haircut ($12), the length of time each haircut takes 
(15 to 30 minutes), and the total number of hours she works 
each week (40 to 48). There was no evidence presented to indi- 
cate that Janet works in such a continuous fashion. Further, there 
is no evidence that Janet has ever realized an earning capacity as 
suggested by Richard. The tax returns in the record reveal that 
Janet’s net profit from her self-employment between the years 
1993 and 1999 never exceeded $20,000. We reject Richard’s 
argument concerning Janet’s earning capacity. 


PAULSEN v. PAULSEN 369 
Cite as 11 Neb. App. 362 


The record reveals that for the last full tax year, 1999, 
Richard’s gross income was $48,598 and Janet’s was $21,631. In 
2000, Richard’s projected gross income was approximately 
$47,370 and Janet’s was approximately $18,000. “‘ “Disparity of 
income or potential income may partially justify an award of 
alimony.”’” Bauerle v. Bauerle, 263 Neb. 881, 891, 644 N.W.2d 
128, 136 (2002), quoting Ainslie v. Ainslie, 249 Neb. 656, 545 
N.W.2d 90 (1996). Both parties claim monthly expenses which 
exceed their respective net monthly incomes. Richard claims fur- 
ther hardship by virtue of having refinanced the Franklin real 
estate in order to pay the property judgment. However, Richard 
was awarded his entire pension with the city of Lincoln, valued by 
him at $65,000 at the time of the filing of the petition, which 
award presumably necessitated the equalization payment. Richard 
also argues that Janet was awarded all of the income-producing 
assets; however, this consisted only of the duplex, out of which 
she operated her business and received rent from their son. 

[9] In reviewing an alimony award, an appellate court does 
not determine whether it would have awarded the same amount 
of alimony as did the trial court, but whether the trial court’s 
award is untenable such as to deprive a party of a substantial 
right or just result. Kalkowski v. Kalkowski, 258 Neb. 1035, 607 
N.W.2d 517 (2000). Furthermore, an appellate court is not 
inclined to disturb the trial court’s award of alimony unless it is 
patently unfair on the record. Priest v. Priest, 251 Neb. 76, 554 
N.W.2d 792 (1996). Considering the circumstances and the dis- 
parity in income in this case, we determine that the award of 
alimony by the district court was not an abuse of discretion. 
Richard’s assignment of error is without merit. 


CONCLUSION 
For the foregoing reasons, the district court’s award of alimony 
in the decree of dissolution is affirmed. 


AFFIRMED. 
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THE Five J’s, INC., A NEBRASKA CORPORATION, APPELLEE, V. 
B & S Properrtigs, INc., A NEBRASKA 
CORPORATION, APPELLANT. 

650 N.W.2d 257 


Filed September 3, 2002. No. A-01-357. 


1. Appeal and Error. A generalized and vague assignment of error that does not 
advise an appellate court of the issue submitted will not be considered. 

2. ___. Errors argued but not assigned will not be considered on appeal. 

3. Judgments: Appeal and Error. In a bench trial of an action at law, the trial 
court’s findings of fact have the effect of a jury verdict and will not be set aside 
unless clearly wrong. 

4. Damages. The cost of repair or replacement is a fair representation of damages 
under the benefit of the bargain rule and is a proper method for measuring damages. 

5. Damages: Property: Evidence: Proof. The burden of establishing the cost of 
repair shall be upon the party seeking recovery. If the party against whom recov- 
ery is sought believes that the cost of repair exceeds the market value of the prop- 
erty just before damage, then the burden shall be upon such party to introduce evi- 
dence to establish that fact. 

6. Damages: Property: Evidence: Presumptions, Absent evidence that the cost of 
repair or restoration exceeds the market value of the property just before damage, 
it will be presumed that the cost of repair or restoration does not exceed the mar- 
ket value of the property just before damage. 


Appeal from the District Court for Douglas County, Mary G. 
Likes, Judge, on appeal thereto from the County Court for 
Douglas County, STEPHEN M. Swartz, Judge. Judgment of 
District Court affirmed. 


Jay A. Ferguson for appellant. 
Dennis P. Lee, of Lee, Bucchino & Jones, for appellee. 
HANNON, SIEVERS, and Moore, Judges. 


HANNON, Judge. 
INTRODUCTION 

This case involves an action for damages brought by The 
Five J’s, Inc. (Purchaser), who purchased real estate and 
improvements thereon from B & S Properties, Inc. (Seller), on 
account of alleged misrepresentations made by Seller or its 
agent, Multi-Vest Realty Company (Agent), that the real estate 
was free of water seepage problems. Following a bench trial, 
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the county court entered judgment in favor of Purchaser, and 
the district court affirmed. Seller’s only issue properly raised 
for consideration by this court is the sufficiency of the evi- 
dence in view of the fact that Purchaser introduced evidence 
only of the cost of repairs but not on the value of the real estate 
with and without the seepage problems. We conclude that 
under the facts in this case, Purchaser’s proof of the cost of 
repair was sufficient. We therefore affirm. 


BACKGROUND 

On or about August 1, 1997, Seller sold a nine-plex located in 
Omaha, Nebraska, to Purchaser for $144,000. In April 1999, 
Purchaser filed a petition in county court seeking damages for the 
cost of repair made necessary by reason of water seeping into the 
lower-level apartments of the nine-plex. The suit was based upon 
the allegations of latent defects, of misrepresentations made by 
Agent in representing Seller in the sale, and that Purchaser bought 
the property in reliance on those representations. Damages were 
sought from Seller and Agent. Agent was dismissed upon a 
demurrer and is no longer a party to this action. The case ulti- 
mately went to a bench trial, and Purchaser obtained a judgment 
of $7,285. 

As will be explained later in the assignments of error section 
of this opinion, there are no properly assigned errors that were 
argued and preserved other than the issue of the adequacy of the 
evidence on damages. We shall therefore not summarize the evi- 
dence on the subject of liability. 

Purchaser contacted Mark Dorner of Jerry’s Basement 
Waterproofing, Inc., a business that waterproofs basements and 
structures, to secure an estimate of the cost of repair, but at the 
time of trial, the repairs had not been accomplished. Dorner’s 
qualification to estimate the cost of repair is not questioned, and 
therefore, we will summarize neither his testimony on the work 
which he opined was necessary to eliminate the seepage problem 
nor the foundation for his testimony on the cost of the necessary 
repairs. He opined that the cost of repair within a reasonable time 
after discovery of the defect was $7,285. He also testified that 
since his inspection in March 1998, no work had been done by his 
company, and that there would be an increase in cost if the repairs 
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were done at the time of trial. The trial court rejected evidence on 
the increase in the cost of repairs due to the repairs’ not having 
been made shortly after discovery. 

The trial court’s judgment was entered on January 13, 2000. In 
it, the court made several specific findings to support its conclu- 
sion that Seller was liable. Judgment was entered for Purchaser 
against Seller in the amount of $7,285. 

Seller appealed to the district court, alleging that the trial 
court erred, abused its discretion, and acted contrary to law (1) 
in failing to dismiss Purchaser’s action or in awarding Purchaser 
judgment in the amount of $7,285 plus court costs and (2) in 
finding that “ ‘the value of the real estate has been damaged by 
the amount of repair required’ and/or that ‘representations by 
[Agent] would have caused a reasonable individual to believe 
that what [Purchaser’s] representative had been told were not 
facts at all.’ The district court affirmed and specifically found 
that the trial court did not err in drawing the inferences that it 
did. Seller timely appealed to this court. 


ASSIGNMENTS OF ERROR 

Seller alleges that the district court erred in affirming the 
judgment of the county court and in finding that the county court 
did not (1) abuse its discretion, (2) err in failing to dismiss the 
action, (3) enter a judgment contrary to law, and (4) err in draw- 
ing inferences in its decisionmaking process. 

[1,2] A generalized and vague assignment of error that does 
not advise an appellate court of the issue submitted will not be 
considered. McLain v. Ortmeier, 259 Neb. 750, 612 N.W.2d 217 
(2000). We find that all of Seller’s assignments of error are too 
broad to inform anyone of the issues it is contesting. The argu- 
ment contained in Seller’s brief spoke only of proof of damages 
and inquiry notice. Errors argued but not assigned will not be 
considered on appeal. Harris v. Harris, 261 Neb. 75, 621 N.W.2d 
491 (2001). Furthermore, only issues properly presented to and 
passed upon by the district court may be raised on appeal to a 
higher court. Wolgamott v. Abramson, 253 Neb. 350, 570 N.W.2d 
818 (1997). In the argument in its brief, Seller raised the issue of 
the sufficiency of the evidence on damages to support the verdict 
in one respect, that is, whether the failure of Purchaser to prove 
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the decrease in the value of the apartment complex due to the 
seepage problem made Purchaser’s evidence on damages inade- 
quate as a matter of law. 


STANDARD OF REVIEW 

(3] In a bench trial of an action at law, the trial court’s find- 
ings of fact have the effect of a jury verdict and will not be set 
aside unless clearly wrong. Henriksen v. Gleason, 263 Neb. 840, 
643 N.W.2d 652 (2002). An appellate court does not reweigh the 
evidence and considers the judgment in a light most favorable to 
the successful party, resolving evidentiary conflicts in favor of 
the successful party and giving that party every reasonable infer- 
ence deducible from the evidence. Id. 

On appeal, the fact finder’s determination of damages is given 
great deference, and its action in this respect will not be disturbed 
if it is supported by evidence and bears a reasonable relationship 
to the elements of the damages proved. Eledge v. Farmers Mut. 
Home Ins., 6 Neb. App. 140, 571 N.W.2d 105 (1997). 


ANALYSIS 
Seller cites Flakus v. Schug, 213 Neb. 491, 329 N.W.2d 859 
(1983), overruled on other grounds, Nielsen v. Adams, 223 Neb. 
262, 388 N.W.2d 840 (1986), for the proposition that where 
there has been a misrepresentation in the sale of real estate, the 
measure of damages is the costs of repair not exceeding the dif- 
ference in value of the property conveyed and the value of the 
property if it had been as represented. The Flakus court stated: 
[PJerhaps a clearer statement of the rule is that where there 
has been a misrepresentation in the sale of real estate, the 
measure of damages is the cost of placing the property 
conveyed in the condition represented, not exceeding the 
difference in value of the property conveyed and the value 
of the property if it had been as represented. 

213 Neb. at 497, 329 N.W.2d at 864. 

The Flakus case concerned the correctness of a jury instruction 
on the issue of damages, where the court instructed that the meas- 
ure of damages was the difference between the value of the prop- 
erty purchased and its actual value but did not limit recovery to 
the lesser of the cost of repair or the diminished value. There was 
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testimony by the purchaser that the property was worth $10,000 
less than if it had been as represented. An expert testified that he 
could not be sure a draintile system would solve the problem, but 
that such a system would cost $3,458. Other evidence showed the 
cost of repairing the water damage resulting from the problem to 
be $1,018. A jury verdict of $3,500 was affirmed because the 
Flakus court concluded that the faulty jury instruction was not 
prejudicial. Although Flakus set forth a rule on the measure of 
damages in a case involving a misrepresentation in the sale of real 
estate, its holding does not supply precedent relative to the issue 
in the instant case. 

In this case, the apartment complex sold for $144,000 and the 
undisputed evidence is that it will cost Purchaser $7,285 to cor- 
rect the problems for which Seller was legally responsible. 
Someone is going to have to pay $7,285 to repair the water dam- 
age. It is difficult to understand why property such as this apart- 
ment complex would not decrease in value by at least as much 
as it would cost to repair it. In the Flakus case, the need for evi- 
dence on the decrease in value was solved in the traditional 
manner, that is, the owner gave his opinion. Such testimony is 
not always readily available and is often a guess by the owner. It 
takes no great insight to realize that nonowner testimony of the 
decrease in the value of such property could be expensive when 
the property to be valued is an apartment complex. It seems 
unfair to impose that burden on a purchaser who has been 
injured by someone’s fraud or misrepresentation. We find that 
cases in other jurisdictions have found a fair solution to the 
problem, that one Nebraska case adopted a sensible rule in the 
case of a negligent injury to real estate improvements, and that 
a similar rule should be applied to this case. 

[4] In Noble v. Mandalin, 104 Ohio App. 3d 11, 660 N.E.2d 
1231 (1995), the seller was legally responsible for a wet base- 
ment. To establish damages, the purchaser offered two written 
estimates to repair the basement and testified that it would cost 
between $4,800 and $6,500 to fix that area. The trial court ruled 
against the purchaser because the purchaser did not offer any tes- 
timony as to the value of the property with a dry basement as 
opposed to its value with a wet basement. The Noble court quoted 
Brewer v. Brothers, 82 Ohio App. 3d 148, 154, 611 N.E.2d 492, 
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496 (1992), where that court recognized that Ohio courts have 
held that the proper measure of damages where there is fraud 
inducing the purchase of real estate is known as the “ ‘benefit of 
the bargain’ ” rule. The Brewer court further stated: 
Courts have also held that the cost of repair or replacement 
is a fair representation of damages under the benefit of the 
bargain rule and is a proper method for measuring dam- 
ages. ... Given the practical difficulties of establishing the 
value of the property with and without the defects in these 
types of cases, we accept the proposition that repair or 
replacement cost is an adequate measure of damages, par- 
ticularly given that the goal is to compensate the owner for 
the loss sustained. 
Id. The Noble court applied the above-stated rule and held that 
the purchaser was not required to present “ ‘testimony as to the 
value of the property with a dry basement as opposed to the 
value of the property with a wet basement.’” 104 Ohio App. 3d 
at 14, 660 N.E.2d at 1233. 

The Nebraska Supreme Court has applied a similar judicious 
approach to the cost of repair for negligent damage to real 
estate. In “L” Investments, Ltd. v. Lynch, 212 Neb. 319, 322 
N.W.2d 651 (1982), the defendant had struck a building with an 
automobile. The owner of the building sued to recover the cost 
of repair, and the trial court had based its decision on the cost of 
repair. Upon appeal to the district court, that court concluded 
that the applicable measure of damages was the cost of repair, if 
less than the diminution in value of the real estate measured by 
the difference in value of the premises before the accident and 
immediately after the accident. Since there was no evidence on 
the diminution of value, the district court reversed the judgment 
in favor of the plaintiff and dismissed the case. The Nebraska 
Supreme Court reversed the district court’s decision and 
remanded the cause with a provision allowing the defendant 20 
days to introduce evidence that damages determined in the trial 
exceeded the pretort value of the property. 

[5,6] The “L” Investments, Ltd. court recognized that existing 
case law seemed to support the district court’s decision, and it 
reexamined the reasons for the rule in light of the purpose for 
recovery in tort. It recognized the situation where an automobile 
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may damage a building and the building would still have the 
same value after the tort as before, but stated that the owner of 
the building should still be entitled to have the damage done by 
the automobile repaired. It also recognized that an owner of a 
tortiously damaged building should not be able to recover more 
when a building is damaged than what that owner could have 
recovered if that property had been destroyed. After discussing 
the problems in that area, the court held: 

The burden of establishing the cost of repair shall be 
upon the party seeking recovery. If the party against whom 
recovery is sought believes that the cost of repair exceeds 
the market value of the property just before damage, then 
the burden shall be upon such party to introduce evidence 
to establish that fact, and it will then be up to the trier of 
fact to determine which of the two measures of damages 
should be employed. Absent evidence that the cost of repair 
or restoration exceeds the market value of the property just 
before damage, it will be presumed that the cost of repair or 
restoration does not exceed the market value of the property 
just before damage. 

212 Neb. at 328-29, 322 N.W.2d at 657. 

We realize that “L” Investments, Ltd. is distinguishable from 
the instant case in that it involved a negligent tort, but we see no 
reason why the same reasoning with respect to damages should 
not be applied to a case where it has been determined that a 
seller’s misrepresentation entitled a buyer to recover the cost of 
placing the property purchased into the condition it would have 
been in if it were as the seller represented it. In such a situation, 
both buyer and seller have the right to the benefit of their bargain, 
and therefore, the value of the property if it were as represented 
is clearly, if not conclusively, established. In the instant case, evi- 
dence was adduced that the cost of repairing the nine-plex was 
$7,285, and it was purchased for $144,000. This is not a situation 
where the cost of repair was nearly as much as the value of the 
property. We adopt the reasoning of “L” Investments, Ltd. and 
hold that absent contrary evidence, it can be presumed in this 
case that the cost of repair does not exceed the property’s value. 
We therefore affirm the court’s award of damages representing 
the cost of repair in the amount of $7,285. 
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CONCLUSION 
We conclude that under the facts of this case, Purchaser’s evi- 
dence of the cost to repair the apartment complex, so as to place 
it in the condition it would have been in absent any misrepresen- 
tations, was sufficient to support the court’s award of damages. 
AFFIRMED. 


WASHINGTON COUNTY BOARD OF EQUALIZATION, APPELLANT, 
v. RUSHMORE BORGLUM MINISTRIES, INC., APPELLEE. 
650 N.W.2d 504 


Filed September 10, 2002. No. A-01-771. 


1. Taxation: Appeal and Error. A decision of the Tax Equalization and Review 
Commission is reviewed for errors appearing on the record. 

2. Judgments: Appeal and Error. When reviewing an order for errors appearing on 
the record, an appellate court's inquiry is whether the decision conforms to the 
law, is supported by competent evidence, and is neither arbitrary, capricious, nor 
unreasonable. 

3. Jurisdiction: Appeal and Error. Whether a question is raised by the parties con- 
ceming jurisdiction, it is not only within the power but the duty of an appellate 
court to determine whether such appellate court has jurisdiction over the subject 
matter. 

4. Administrative Law: Judgments: Time: Appeal and Error. An administrative 
agency has the power to reconsider its decisions until the aggrieved party files an 
appeal or the statutory appeal period has expired. 

5. Motions for New Trial: Time: Appeal and Error. In some cases, a motion to 
reconsider may be treated as a motion for new trial that would toll the time for fil- 
ing a notice of appeal. 


Appeal from the Nebraska Tax Equalization and Review 
Commission. Appeal dismissed. 


Edmond E. Talbot III, Washington County Attorney, for 
appellant. 


Jim R. Titus, of Morris & Titus Law Firm, P.C., L.L.O., for 
appellee. 


Irwin, Chief Judge, and Insopy and Car_son, Judges. 
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IRWIN, Chief Judge. 

I. INTRODUCTION 

Rushmore Borglum Ministries, Inc. (Rushmore), applied for 
tax-exempt status with the Washington County Board of 
Equalization (Board), claiming that status as a religious organi- 
zation under Neb. Rev. Stat. § 77-202(d) (Cum. Supp. 1998). 
Rushmore’s application was denied by the Board. Thereafter, 
Rushmore appealed to the Nebraska Tax Equalization and 
Review Commission (the TERC). After a hearing, the TERC 
held that Rushmore’s application should have been granted, and 
it reversed the determination of the Board and vacated its order. 
The Board appealed the decision of the TERC. 

An administrative agency has the power to reconsider its 
decisions until the aggrieved party files an appeal or the statu- 
tory appeal period has expired. The Board reconsidered its deci- 
sion beyond this timeframe and issued an order, and Rushmore 
appealed from this order. We find that the Board did not have 
jurisdiction to reconsider the matter and issue a subsequent 
order. As such, Rushmore did not have the power to appeal from 
the Board’s order following its reconsideration. For the reasons 
stated herein, we find that Rushmore’s appeal must be dismissed 
for lack of jurisdiction. 


II. BACKGROUND 

The property at issue is a residence and a partially completed 
garage built on approximately 10 acres located in Fort Calhoun, 
Nebraska. Rushmore purchased the property in 1998. The resi- 
dence was built in 2000, but as of the time of the hearings, the 
garage was not finished. Rushmore applied for tax-exempt sta- 
tus in 1998 for tax year 1999. This application was granted. 
Rushmore then reapplied in 1999 for tax year 2000. Rushmore’s 
1999 application is the subject of this appeal. 

On May 23, 2000, the Board denied Rushmore’s application. 
It is undisputed that Rushmore was not given notice prior to 
May 23 that the Board was reviewing Rushmore’s application, 
and as such, Rushmore was not present on May 23 when the 
Board denied its application. Rushmore was informed of the 
Board’s decision by letter dated May 26, 2000. In this letter, the 
Board notified Rushmore that its application was denied and 
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that Rushmore had 30 days from the final order to appeal the 
matter to the TERC. This matter was “reconsidered” on June 27, 
and the Board again denied Rushmore’s application. Dr. Lonnie 
Hofer, the minister for Rushmore, testified at the hearing on 
June 27 that he received the letter from the Board denying his 
application on May 26. The record also contains a certified mail 
receipt signed by Hofer’s wife on May 27 indicating she 
received the May 26 letter. We note the record does not reflect 
that any written or oral motion for reconsideration was ever 
made by Rushmore. On July 25, Rushmore appealed the deter- 
mination resulting from the June 27 proceedings of the Board to 
the TERC. 

A hearing was held before the TERC on January 11, 2001. At 
this hearing, the TERC questioned whether it had subject matter 
jurisdiction to decide this matter. The TERC’s concern involved 
the timeliness of the appeal. In its March 14 order, the TERC 
determined that it had subject matter jurisdiction and allowed 
the case to proceed. 

The TERC held a hearing on June 6, 2001, to decide the mer- 
its of this case. In a written order, the TERC reversed the deter- 
mination of the Board and vacated its order. Thereafter, the 
Board filed a petition on appeal with this court. 


Ill. ASSIGNMENT OF ERROR 
For its assigned errors, the Board generally contends that the 
TERC erred in vacating and reversing the Board’s denial of 
Rushmore’s application. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 

[1,2] We review the decision of the TERC for errors appearing 
on the record. See Neb. Rev. Stat. § 77-5019(5) (Supp. 1999). 
When reviewing an order for errors appearing on the record, an 
appellate court’s inquiry is whether the decision conforms to the 
law, is supported by competent evidence, and is neither arbi- 
trary, capricious, nor unreasonable. Harrison Square v. Sarpy 
Cty. Bd. of Equal., 6 Neb. App. 454, 574 N.W.2d 180 (1998); In 
re Conservatorship of Estate of Marsh, 5 Neb. App. 899, 566 
N.W.2d 783 (1997). 
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2. JURISDICTIONAL QUESTION 

(3] Whether a question is raised by the parties concerning 
jurisdiction, it is not only within the power but the duty of an 
appellate court to determine whether such appellate court has 
jurisdiction over the subject matter. State v. Schmailzl, 248 Neb. 
314, 534 N.W.2d 743 (1995); State v. Grant, 9 Neb. App. 919, 
623 N.W.2d 337 (2001). As such, we are compelled to address 
whether this appeal is properly before us. 

On May 23, 2000, the Board entered its order denying 
Rushmore’s application for an exemption for being a religious 
organization. On June 27, the Board conducted a hearing where 
it “reconsidered” Rushmore’s application. In its June 27 order, 
the Board again denied Rushmore’s application. Rushmore filed 
its notice of appeal to the TERC on July 25. 

A hearing was held before the TERC on January 11, 2001. 
The TERC raised, on its own motion, the question of subject 
matter jurisdiction. In its order, the TERC noted that there is 
“‘no “presumption” that the [TERC] has jurisdiction.” See 
Arcadian Fertilizer v. Sarpy Cty. Bd. of Equal., 7 Neb. App. 499, 
583 N.W.2d 353 (1998). After the hearing, the parties submitted 
briefs on the issue of jurisdiction. The parties also entered into 
a Stipulation regarding jurisdiction. In this stipulation, the par- 
ties agreed that no notice was given by the Board to Rushmore 
that a hearing would be held on May 23, 2000. The parties stip- 
ulated that Rushmore had notice of the June 27 hearing. The 
parties agreed their stipulation could be “used as evidence in 
determining subject matter jurisdiction.” On March 14, 2001, 
the TERC entered an order finding it had jurisdiction and 
allowed the case to proceed on the merits. In so finding, the 
TERC stated, “[BJased on the Stipulation and the Briefs filed by 
the Parties the [TERC] finds that it has subject matter jurisdic- 
tion in this appeal.” 

Based on the above facts, we must decide whether the Board 
had jurisdiction to reconsider its May 23, 2000, order on June 
27, and subsequently whether the TERC had jurisdiction to hear 
Rushmore’s appeal. 

Before we decide the jurisdictional question, we note that the 
Board did not comply with the statute requiring Rushmore to be 
given at least 10 days’ notice before a hearing is held. See Neb. 
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Rev. Stat. § 77-202.02 (Cum. Supp. 1998). In the parties’ stipu- 
lation, the Board agreed that Rushmore was not given notice that 
a hearing would be held on May 23, 2000. We do not condone 
the actions of the Board in this opinion. The Board should have 
complied with § 77-202.02 and given Rushmore the proper 
notice. Even so, in deciding this case, we are required to adhere 
to the strict construction of the jurisdictional statutes. See 
Nebraska Dept. of Health & Human Servs. v. Struss, 261 Neb. 
435, 623 N.W.2d 308 (2001). 

[4] Case law provides that an administrative agency has the 
power to reconsider its decisions until the “ ‘aggrieved party files 
an appeal or the statutory appeal period has expired.’” City of 
Omaha y. Wade, | Neb. App. 1168, 1172, 510 N.W.2d 564, 567 
(1993). This provision applies to the Board because it is an 
administrative agency. See Ev. Luth. Soc. v. Buffalo Cty. Bd. of 
Equal., 243 Neb. 351, 500 N.W.2d 520 (1993) (stating that 
county board of equalization is administrative agency). 

(5] To perfect an appeal to the TERC, one must file his or her 
notice of appeal within 30 days of the Board’s final order. See 
Neb. Rev. Stat. § 77-1510 (Cum. Supp. 2000). Case law has held 
that in some cases, a motion to reconsider may be treated as a 
motion for new trial that would toll the time for filing a notice 
of appeal. See, Breeden v. Nebraska Methodist Hosp., 257 Neb. 
371, 598 N.W.2d 441 (1999); Neb. Rev. Stat. § 25-1912 (Supp. 
1999). However, the record in the instant case contains no 
motion to reconsider. See Jackson v. Board of Equal. of City of 
Omaha, 10 Neb. App. 330, 630 N.W.2d 680 (2001). Thus, the 
time to file an appeal was not tolled. See id. 

Rushmore should have filed its notice of appeal by June 22, 
2000. Rushmore did not file its notice of appeal by June 22, that 
is, within 30 days of the May 23 decision. The Board had juris- 
diction only until that day to reconsider its decision. See City of 
Omaha v. Wade, supra. Therefore, the Board did not have juris- 
diction to reconsider its May 23 order on June 27. Even so, the 
Board held a hearing and entered a decision on June 27. 

The only valid order that existed was the May 23, 2000, order, 
and Rushmore’s notice of appeal was filed on July 25, well 
beyond the 30-day time limit set out in § 77-1510. Therefore, the 
TERC did not have jurisdiction to hear Rushmore’s appeal, since 
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the appeal was untimely. Because the TERC was without juris- 
diction, we likewise do not have jurisdiction to decide the merits 
of this case. See Jackson v. Board of Equal. of City of Omaha, 
supra. Because Rushmore did not comply with the jurisdictional 
requirements, this appeal must be dismissed for lack of jurisdic- 
tion. See Creighton St. Joseph Hosp. v. Tax Eq. & Rev. Comm., 
260 Neb. 905, 620 N.W.2d 90 (2000). 


V. CONCLUSION 

The Board did not have jurisdiction to enter its order of June 
27, 2000. Rushmore did not perfect its appeal within 30 days of 
the Board’s May 23 order, not filing its notice of appeal until July 
25. Therefore, this appeal is dismissed for lack of jurisdiction. 

APPEAL DISMISSED. 

CARLSON, Judge, dissenting. 

I respectfully dissent from the majority’s determination that 
we do not have jurisdiction in this matter and the conclusion that 
this appeal should be dismissed. 


Jurisdiction. 

The rationale of the majority’s opinion that this court does not 
have jurisdiction is based on the incorrect premise that the key 
date in any analysis is the first Board “hearing” of May 23, 2000. 
The gravamen of the jurisdictional question in this case is the stip- 
ulated and agreed-upon fact that Rushmore was not given notice 
that a hearing would be held on May 23. This notice requirement 
is clearly spelled out and mandated in § 77-202.02 (“county board 
of equalization . . . after a hearing on ten days’ notice to the appli- 
cant... shall certify its decision to the applicant’’). The failure to 
comply with this notice requirement to the taxpayer-applicant, 
Rushmore, violates Rushmore’s due process rights. 

The effect of the majority decision is to deny Rushmore a 
hearing. As stated, this lack of notice and a hearing to challenge 
Rushmore’s tax assessment constitutes a denial of due process. 
“Procedural due process” limits the ability of the government to 
deprive people of interests which constitute liberty or property 
interests within the meaning of the Due Process Clause and 
requires that parties deprived of such interests be provided ade- 
quate notice and an opportunity to be heard. Marshall v. Wimes, 
261 Neb. 846, 626 N.W.2d 229 (2001). The central meaning of 
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“procedural due process” is that parties whose rights are to be 
affected are entitled to be heard, and, in order that they may 
enjoy that right, they must first be notified. In re Interest of 
Natasha H. & Sierra H., 258 Neb. 131, 602 N.W.2d 439 (1999). 
The majority’s result is untenable when the facts and the intent 
of the parties clearly dictate June 27, 2000, as the operative 
hearing date. 

Case law provides that an administrative agency has the power 
to reconsider its decisions until the “ ‘aggrieved party files an 
appeal or the statutory appeal period has expired.’” City of 
Omaha v. Wade, | Neb. App. 1168, 1172, 510 N.W.2d 564, 567 
(1993). This provision applies to the Board because it is an 
administrative agency. See Ev. Luth. Soc. v. Buffalo Cty. Bd. of 
Equal., 243 Neb. 351, 500 N.W.2d 520 (1993) (stating that county 
board of equalization is administrative agency). It is clear that 
when the Board agreed to reconsider Rushmore’s application, it 
implicitly vacated its May 23, 2000, order. As such, there was no 
order in effect and the Board retained jurisdiction to reconsider 
the matter on June 27 and subsequently enter its order. 

To perfect an appeal to the TERC, one must file his or her 
notice of appeal within 30 days of the Board’s final order. See 
§ 77-1510. Rushmore filed its notice of appeal to the TERC on 
July 25, 2000. Rushmore’s appeal to the TERC was timely, and 
the TERC had jurisdiction to hear Rushmore’s appeal. Therefore, 
this court had jurisdiction to hear the Board’s appeal and the case 
should be decided on its merits. 


Merits. 

The TERC held a hearing on June 6, 2001, to decide the mer- 
its of this case. At the hearing, Hofer testified and offered exhibits 
containing information about Rushmore and its ministries. Hofer 
testified that he has worked for Rushmore for 23 years. Hofer 
stated that he has traveled for 17 years, ministering in 20 states 
and several countries. Hofer testified that the residence at issue 
was built because Rushmore needed more space to entertain 
guests for fundraising and ministry. Hofer stated that the garage 
was being built to provide a place for the ministry’s van, recre- 
ational vehicle, and other equipment. The garage would also con- 
tain office space where Hofer would prepare his ministry. Hofer 
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testified that Rushmore requires him to live in the residence and 
provide security for the equipment mentioned above. 

Hofer provided detailed information about how the residence 
is used to promote Rushmore’s ministry. Specifically, Hofer said 
that in 2000, he had about 75 people at the residence for Bible 
study, 15 people for counseling, and about 84 people for “evan- 
gelism and fellowship.” Hofer stated that he had 140 overnight 
guests during 2000. These people were supporters, potential 
supporters, and people he was ministering to. 

Hofer testified that there was no sale of alcohol on the 
premises. Hofer also testified that Rushmore did not discrimi- 
nate on the basis of race, color, or national origin. Hofer stated 
that there is a mortgage on the residence, which Rushmore pays. 
The warranty deed entered into evidence named Rushmore as 
the grantee of the property that is the subject of this lawsuit. 
Hofer also stated that no rent is received from this property. 
Hofer further testified that all money received from “love offer- 
ings” or other contributions goes through the secretary-treasurer 
of Rushmore. 

Sidney Penke, a Washington County assessor, testified 
regarding why she denied Rushmore’s application. Penke stated, 
“[I]t was the fact that we had nothing to show us there was an 
actual affiliation with a church like we had [with] the other par- 
sonages where we could see this.” Penke testified that there was 
no evidence to show that the residence was used for church pur- 
poses. Penke reiterated several times that Rushmore could not 
be granted tax-exempt status because there was no affiliation 
with a particular church. 

Two members of the Board testified on the Board’s behalf. 
Both members testified that if there were a church with a con- 
gregation close to the residence, it would have made a difference 
as to their decisions. They also testified that the residence was 
used predominantly for a religious purpose. 

After hearing the evidence, the TERC took the matter under 
advisement. In a written order, the TERC reversed the Board’s 
determination and vacated its order. The TERC found that 
Rushmore “presented sufficient clear and convincing evidence 
to support its contention that the subject property satisfies the 
five-part test for exemption.” The TERC concluded as a matter 


WASHINGTON CTY. BD. OF EQUAL. v. RUSHMORE BORGLUM 385 
Cite as 11 Neb. App. 377 


of law that based on the record before it, the decision of the 
Board to deny Rushmore’s application for tax-exempt status for 
the tax year 2000 was unreasonable and arbitrary. Thereafter, 
the Board appealed. 

The Board’s assignments of error are as follows: (1) The 
TERC failed to apply the proper standard of review, (2) the 
TERC improperly placed the burden of proof on the Board, and 
(3) the TERC erred in finding that the decision of the Board was 
unreasonable or arbitrary. 

The first error addresses whether the TERC employed the 
proper standard of review. The Board argues that the TERC 
“expressly rejected the mandatory presumption” afforded to the 
Board. Brief for appellant at 8. The Board argues that Rushmore 
did not present sufficient evidence to allow the TERC to reverse 
the decision of the Board. , 

Regarding the proper standard of review, Neb. Rev. Stat. 
§ 77-1511 (Reissue 1996) provides that the TERC 

shall hear appeals and cross appeals . . . as in equity and 
without a jury and determine anew all questions raised 
before the [Board] which relate to the liability of the prop- 
erty to assessment, or the amount thereof. The [TERC] 
shall affirm the action taken by the [BJoard unless evi- 
dence is adduced establishing that the action of the [B]oard 
was unreasonable or arbitrary... . 

The Nebraska Supreme Court has dealt with whether a rebut- 
table presumption exists regarding the decision of a board of 
equalization. The court held, under a predecessor to the present 
§ 77-1511, that there is a presumption that a board of equaliza- 
tion has properly performed its official duties and that in mak- 
ing an assessment it has acted upon sufficient competent evi- 
dence to justify its action. However, the court further held that 
““‘It]he presumption disappears when there is competent evi- 
dence to the contrary ....’” Boss Hotels Co. y. County of Hall, 
183 Neb. 19, 21, 157 N.W.2d 868, 869 (1968). 

In this case, the TERC determined that Rushmore presented 
evidence proving that the Board’s denial of Rushmore’s appli- 
cation was incorrect. Therefore, the presumption of correctness 
was rebutted, and the reasonableness of the Board’s denial of 
Rushmore’s application became a question of fact. The Board’s 
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allegation that the TERC ignored a rebuttable presumption of 
correctness is without merit. It is apparent from its written order 
that the TERC employed the proper standard of review. In its 
order, the TERC specifically concluded, as a matter of law based 
on the record before it, that the decision of the Board to deny 
Rushmore’s application for tax-exempt status for the tax year 
2000 was unreasonable and arbitrary. 

The Board also assigns that the TERC improperly placed the 
burden of proof on the Board rather than Rushmore. The Board 
argues that from the TERC’s findings of fact, it can be inferred 
that the TERC shifted the burden to the Board. According to the 
Board, the TERC improperly required the Board to “prove a dis- 
qualifying use of the property.” Brief for appellant at 8. 

It is well established that the burden of proving exemption 
from taxation is on the party claiming such exemption. Jndian 
Hills Comm. Ch. v. County Bd. of Equal., 226 Neb. 510, 412 
N.W.3d 459 (1987); United Way v. Douglas Co. Bd. of Equal., 
215 Neb. 1, 337 N.W.2d 103 (1983). 

A review of the TERC’s order and the record shows that the 
TERC did not place the burden of proof on the Board. Instead, 
after Rushmore presented evidence rebutting the presumption 
that the Board’s denial of Rushmore’s application was correct, 
the TERC determined the reasonableness of the Board’s evalua- 
tion based on the evidence before it. This assigned error is with- 
out merit. 

The Board’s remaining assigned errors may be summarized 
as asserting that the TERC erred in determining that the Board’s 
decision was unreasonable or arbitrary. In its argument, the 
Board contends that the TERC erred in finding that the resi- 
dence was a parsonage. The Board also contends that the TERC 
ignored evidence adduced at the hearing that the use of the res- 
idence was for financial gain. 

This court reviews the decision of the TERC for error appear- 
ing on the record. See § 77-5019(5). When reviewing an order for 
errors appearing on the record, an appellate court’s inquiry is 
whether the decision conforms to the law, is supported by com- 
petent evidence, and is neither arbitrary, capricious, nor unrea- 
sonable. Harrison Square v. Sarpy Cty. Bd. of Equal., 6 Neb. App. 
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454, 574 N.W.2d 180 (1998); In re Conservatorship of Estate of _ 
Marsh, 5 Neb. App. 899, 566 N.W.2d 783 (1997). 
Section 77-202(1)(c) exempts property from taxation if the 
property is 
owned by educational, religious, charitable, or cemetery 
organizations and used exclusively for educational, reli- 
gious, charitable, or cemetery purposes, when such property 
is not (i) owned or used for financial gain or profit to either 
the owner or user, (ii) used for the sale of alcoholic liquors 
for more than twenty hours per week, or (iii) owned or used 
by an organization which discriminates in membership or 
employment based on race, color, or national origin. 
In this case, the Board does not dispute that the property was 
not used for the sale of alcoholic liquor. Nor does the Board 
contend that Rushmore discriminated on the basis of race, 
color, or national origin. The only issues in this appeal are 
whether Rushmore used the property exclusively for religious 
purposes and whether Rushmore used the property for financial 
gain or profit. 
The Nebraska Supreme Court has held that “exclusive use” 
means the primary or dominant use of property, as opposed to 
incidental use. Neb. Unit. Meth. Ch. v. Scotts Bluff Cty. Bd. of 
Equal., 243 Neb. 412, 499 N.W.2d 543 (1993). An exemption 
will not be lost if the property claimed to be exempt is used in 
an incidental manner that is not religious as long as the pre- 
dominant or primary use of the property is one or more of the 
exempt uses. Id. 
The Nebraska Supreme Court has defined religious purpose 
as follows: 
“*Prayer is always worship. Reading the Bible and singing 
may be worship. * * * If these exercises of reading the 
Bible, joining in prayer and in the singing of hymns were 
performed in a church there would be no doubt of their 
religious character, and that character is not changed by the 
place of their performance.’ . ..” 

Id. at 418, 499 N.W.2d at 547-48. Additionally, the Nebraska 

Supreme Court has found that the tax exemption for religious 

purposes is not restricted to property used exclusively for public 
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worship; rather, the exemption embraces all property primarily 
used for religious purposes. /d. 

As set forth above, Hofer testified that the primary purpose of 
the residence is to entertain guests for fundraising and ministry. 
Hofer specifically testified regarding the amount of ministry 
performed at the residence. Hofer stated that the garage was 
being built to provide a place for the ministry’s van, recreational 
vehicle, and other equipment. The garage would also contain 
office space where Hofer would prepare his ministry. Rushmore 
requires Hofer to live in the residence and provide security for 
the equipment mentioned above. 

With regard to the Board’s contention that Rushmore used 
the property for financial gain, this argument is without merit. 
Hofer testified about the financial layout of Rushmore. He 
stated that all money went to Rushmore’s secretary-treasurer 
and that Rushmore did not receive any rent for the use of the 
property. There was no evidence presented to suggest that 
Rushmore was profiting financially from the construction of 
the residence and garage. 

Given the expertise of the members of the TERC, the TERC 
is authorized by Neb. Rev. Stat. § 77-5016(5) (Supp. 1999) to 
“utilize its experience, technical competence, and specialized 
knowledge in the evaluation of the evidence presented to it.” It 
is apparent that Rushmore’s evidence provided a basis for the 
TERC’s conclusion that Rushmore rebutted any presumption 
that the Board’s decision was correct. As a result, the reason- 
ableness of the Board’s decision became a question of fact. 
Based upon the evidence presented, the TERC did not act arbi- 
trarily or capriciously in determining that the decision of the 
Board was unreasonable and arbitrary. The TERC also did not 
act arbitrarily or capriciously in granting Rushmore’s applica- 
tion for tax exemption. The TERC’s decision is supported by 
competent evidence and conforms to the law. These assigned 
errors are without merit. 

As indicated earlier, I find that the Board had jurisdiction to 
enter its June 27, 2000, order and that the TERC had jurisdiction 
to hear Rushmore’s appeal. On the merits, I find that the TERC 
applied the correct standard of review and did not place the bur- 
den of proof on the Board. Finally, I find that the TERC did not 
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err when it reversed the Board’s decision denying Rushmore’s 
application for tax exemption. Accordingly, I would affirm. 


STATE OF NEBRASKA, APPELLEE, V. 
ARLO G. GRIESS, APPELLANT. 
651 N.W.2d 859 


Filed September 17, 2002. No. A-01-1126. 


1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Judgments: Appeal and Error. A trial court’s ruling on a motion to sup- 
press evidence, apart from determinations of reasonable suspicion to conduct 
investigatory stops and probable cause to perform warrantless searches, is to be 
upheld on appeal unless its findings of fact are clearly erroneous. In making this 
determination, an appellate court does not reweigh the evidence or resolve con- 
flicts in the evidence, but, rather, recognizes the trial court as the finder of fact and 
takes into consideration that it observed the witnesses. 

2. Motions to Suppress: Search and Seizure: Police Officers and Sheriffs: 
Probable Cause: Appeal and Error. In considering a trial court’s ruling on a 
motion to suppress evidence obtained by a search, an appellate court first deter- 
mines whether there is an initial illegality involved in the search. If such determi- 
nation involves a consideration of whether an officer acted with reasonable suspi- 
cion or probable cause, that determination will be reviewed de novo. 

3. Constitutional Law: Search and Seizure: Warrantless Searches. Warrantless 
searches and seizures are per se unreasonable under the Fourth Amendment to the 
U.S. Constitution, subject only to a few specifically established and well-delineated 
exceptions. 

4. Search and Seizure: Warrantless Searches: Proof. In the case of a search and 
seizure conducted without a warrant, the State has the burden of showing the appli- 
cability of one or more of the exceptions to the warrant requirement. 

5. Warrantless Searches. The warrantless search exceptions recognized by the 
Nebraska Supreme Court include (1) searches undertaken with consent or with 
probable cause, (2) searches under exigent circumstances, (3) inventory searches, 
(4) searches of evidence in plain view, and (5) searches incident to a valid arrest. 

6. Search and Seizure: Motor Vehicles. The possession of a motor home, even if 
the motor home is viewed as a motor vehicle, has at least a limited expectation of 
privacy in it. 

7. Constitutional Law: Search and Seizure: Warrantless Searches. As a general 
rule, searches and seizures inside a home without a warrant are presumptively 
unreasonable and in violation of an individual’s rights guaranteed under the Fourth 
Amendment to the U.S. Constitution. 

8. Judgments: Property: Police Officers and Sheriffs. A writ of execution is not a 
legal justification for law enforcement officers to be in someone’s home. 


390 


10. 


I. 


14. 


18. 


L. 


11 NEBRASKA APPELLATE REPORTS 


Constitutional Law: Judgments: Search and Seizure. A writ of execution can- 
not justify an inventory search that is otherwise prohibited by the 4th and 14th 
Amendments to the U.S. Constitution. 

Judgments: Statutes: Attachments. There is no justification for applying statutes 
on attachments to procedures for writs of execution. 

Judgments: Property: Police Officers and Sheriffs. A manual interference with 
chattels is not essential to a valid levy thereon. It is sufficient if the property is present 
and subject for the time being to the control of the officer holding the writ, and that the 
officer in express terms asserts his or her dominion over it by virtue of such writ. 
Judgments: Statutes: Debtors and Creditors: Notice. Neb. Rev. Stat. § 25-1516 
(Reissue 1995) provides that upon being served a writ of execution, a judgment 
debtor must be given notice of his or her exemptions and rights in regard thereto. 
Judgments: Debtors and Creditors: Police Officers and Sheriffs: Motor 
Vehicles: Warrantless Searches. A sheriff may not adopt an execution procedure 
against a motor home which deprives a judgment debtor of the right to be free from 
a warrantless search of his or her home. 

Judgments: Property: Debtors and Creditors: Police Officers and Sheriffs. A 
judicial hearing held before a sheriff takes possession of a residence would give 
the judgment debtor a chance to protect his or her rights and would not deprive the 
judgment creditor of his or her rights. 

Constitutional Law: Probable Cause. Consent is an exception to the probable 
cause requirement of the Fourth Amendment to the U.S. Constitution. 

Search and Seizure. The general rule is that mere submission to authority is insuf- 
ficient to establish consent to a search. 

Searcb and Seizure: Prosecuting Attorneys: Proof. When a prosecutor seeks 
to rely upon consent to justify the lawfulness of a search, he or she has the bur- 
den of proving that the consent was, in fact, freely and voluntarily given. This 
burden cannot be discharged by showing no more than acquiescence to a claim 
of lawful authority. 

Constitutional Law: Search and Seizure: Police Officers and Sheriffs: Waiver. 
Orderly submission to law enforcement officers who, in effect, represented to a 
defendant that they had the authority to enter and search a house, against the 
defendant’s will if necessary, is not such consent as constitutes an understood, 
intentional, and voluntary waiver by the defendant of his or her fundamental rights 
under the Fourth Amendment to the U.S. Constitution. 


Appeal from the District Court for Fillmore County: ORVILLE 


Coapy, Judge. Reversed, sentences vacated, and cause 


remanded for a new trial. 


Vicky L. Johnson, of Johnson & Kalkwarf, Fillmore County 


Public Defender, for appellant. 


Don Stenberg, Attorney General, and George R. Love for 


appellee. 
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HANNON, SIEVERS, and Moore, Judges. 


HANNON, Judge. 
INTRODUCTION 

Arlo G. Griess appeals his convictions and sentences for pos- 
session of a controlled substance and attempted unlawful distri- 
bution of a controlled substance. The controlling issue on this 
appeal is whether contraband and drug paraphernalia found and 
seized during an “inventory search” of Griess’ motor home 
should have been suppressed. This search was conducted with- 
out a warrant immediately after a writ of execution upon a civil 
judgment against Griess was levied upon a motor home owned 
and lived in by him. We find that the trial court improperly 
denied Griess’ motion to suppress, because Griess had a legiti- 
mate expectation of privacy in the motor home as it was his res- 
idence, that a writ of execution does not authorize a warrantless 
search and seizure of a home, and that Griess did not waive his 
rights by not resisting a sheriff’s action of taking the motor 
home. We therefore reverse, and remand for a new trial. 


BACKGROUND 

Griess’ motor home was located on farm property a mile west 
and 2 miles north of Fairmont, Nebraska, on land owned by Dan 
Softley. For some time before June 27, 2000, the Nebraska State 
Patrol had been conducting a surveillance of the Softley property 
based upon information that methamphetamine was being manu- 
factured at that location. The State Patrol had discovered certain 
chemicals and items commonly used in the manufacture of 
methamphetamine in a ravine or ditch on the Softley property, 
near the location under surveillance. The State Patrol had advised 
the sheriff of Fillmore County of its investigation and asked the 
sheriff to contact it if anything suspicious occurred. 

On March 27, 2000, an order of execution was issued by the 
clerk of the Fillmore County District Court to the sheriff to be 
levied upon Griess’ property to enforce a civil judgment held 
against Griess. On June 27, the sheriff, in the company of a State 
Patrol officer, went to levy the execution against the motor home, 
which the sheriff had found was registered in Griess’ name. The 
sheriff told Griess that he was levying the execution on the motor 
home. Griess asked to remove some of his things from the motor 
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home and was allowed to do so. At some point, Griess gave the 
sheriff his keys to the motor home. A tow truck was called, and 
the motor home was towed to the impound yard in Geneva, 
Nebraska, where its contents were inventoried by the State 
Patrol. The contraband and drug paraphernalia which support the 
criminal charges against Griess were found at that time. 

At the hearing on the motion to suppress, the sheriff and 
Investigator Shane Flynn testified, and two surveillance reports 
and one interview report in connection with the investigation of 
possible drug activity on the Softley property were introduced. 
The relevant details of that evidence will be summarized below. 
After the hearing, the trial court took the matter under advise- 
ment and later made a trial docket entry in which the court stated 
that its reading of the law indicated that the “motive of the 
police is not a factor to be considered in these circumstances.” 
The trial court also found that the police and public are entitled 
to be protected and that therefore, the sheriff and his agents 
“were entitled to look and find.” The motion was overruled, and 
the case was set for trial. After trial before the court, Griess was 
found guilty and sentenced to 20 months’ to 3 years’ imprison- 
ment for possession of a controlled substance and to 20 months’ 
to 4 years’ imprisonment for attempted unlawful distribution of 
a controlled substance. Griess appeals. 


ASSIGNMENTS OF ERROR 
Griess argues that the trial court erred (1) in overruling his 
motion to suppress evidence; (2) in finding sufficient evidence 
to convict him of the offenses, because the trial court improperly 
considered certain evidence; and (3) in sentencing him to exces- 
sive terms of imprisonment. 


STANDARD OF REVIEW 

[1] A trial court’s ruling on a motion to suppress evidence, 
apart from determinations of reasonable suspicion to conduct 
investigatory stops and probable cause to perform warrantless 
searches, is to be upheld on appeal unless its findings of fact are 
clearly erroneous. In making this determination, an appellate 
court does not reweigh the evidence or resolve conflicts in the 
evidence, but, rather, recognizes the trial court as the finder of 
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fact and takes into consideration that it observed the witnesses. 
State v. Manning, 263 Neb. 61, 638 N.W.2d 231 (2002). 

[2] In considering a trial court’s ruling on a motion to suppress 
evidence obtained by a search, an appellate court first determines 
whether there is an initial illegality involved in the search. If such 
determination involves a consideration of whether an officer 
acted with reasonable suspicion or probable cause, that determi- 
nation will be reviewed de novo. See, Ornelas v. United States, 
517 US. 690, 116 S. Ct. 1657, 134 L. Ed. 2d 911 (1996); State 
v. Manning, supra; State v. Konfrst, 251 Neb. 214, 556 N.W.2d 
250 (1996). 


ANALYSIS 
[3,4] Griess alleges that the trial court erred in overruling his 
motion to suppress evidence, because the search was conducted 
without a search warrant. He relies upon the rules which have 
been summarized as follows: 
Warrantless searches and seizures are per se unreasonable 
under the Fourth Amendment [to the U.S. Constitution,] 
subject only to a few “‘“ ‘specifically established and 
well-delineated exceptions,’”’” [citation omitted], which 
“must be strictly confined by the exigencies which justify 
[their] initiation.” [Citation omitted.] “In the case of a 
search and seizure conducted without a warrant, the State 
has the burden of showing the applicability of one or more 
of the exceptions to the warrant requirement.” 

State v. Roberts, 261 Neb. 403, 409-10, 623 N.W.2d 298, 304-05 

(2001). That proposition must be the basis of our consideration 

of the issues of this case. 

The State argues that Griess does not have standing to ques- 
tion the search, because he did not have a legitimate expectation 
of privacy in the motor home. It bases that assertion upon the 
notions that the lawful execution of the writ ended Griess’ expec- 
tation of privacy; that when Griess surrendered the keys to the 
motor home to the sheriff, he therefore also surrendered his 
expectation of privacy; and that Griess must prove he had a legit- 
imate expectation of privacy. Under this argument, a determina- 
tion of the status of the motor home, that is, whether it was the 
place where Griess lived, is a very significant fact. 
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Motor Home Was Griess’ Home. 

Under our analysis, a major factual issue is whether the motor 
home was Griess’ residence. It was located on another person’s 
property. This record does not have an exact description of Griess’ 
motor home or specific evidence of how it was situated at the time 
of the levy. The parties called it a vehicle, a motor home, or a 
mobile home depending upon whether they wanted to stress its 
mobility or its use as a home. Because its registration document 
calls it a “motor home,” we have used that term exclusively. 

In order to give the reader the clearest possible picture from 
the record, we will summarize the evidence adduced at the hear- 
ing on the motion to suppress describing the motor home and its 
situation. The motor home’s registration document shows that it 
was registered in Griess’ name and that it was designated as a 
1985 Fleetwood motor home. It is shown to have had an RV 
(recreational vehicle) plate number and a registered weight of 
11,999 pounds. After an extensive study of the record, we were 
unable to learn whether the motor home was or could readily be 
self-propelled. Resorting to statutes on the registration of motor 
vehicles, we note that Neb. Rev. Stat. § 60-3004 (Cum. Supp. 
2000) established that some vehicles that are not self-propelled 
are still classified as recreational vehicles. Looking at the evi- 
dence, we conclude that the registration document does not indi- 
cate whether the motor home was or was not self-propelled. In 
any event, the sheriff called a tow truck to take the motor home 
to the impound yard. 

A State Patrol surveillance report entered into evidence stated 
that close to 2 a.m. on April 29, 1999, the State Patrol, using a 
thermal imaging device, observed that “a subject” was occupy- 
ing the motor home. In another report, Investigator Flynn noted 
that a confidential informant had told him on October 19 that 
Griess “stayed in his motor home.” There is also evidence that 
the motor home had been on the Softley land for many months 
as the property had been under surveillance by the State Patrol. 
There was a “Morton” building on this property, as well as 
Griess’ motor home. The State Patrol had information that the 
Morton building had construction work done on the interior 
which included an office, a bathroom, and a loft. Thermal 
surveillance did not indicate any abnormal heat signature in that 
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building. The surveillance report indicated that Griess helped 
with the construction of the interior of the Morton building 
while residing in his motor home. 

Investigator Flynn testified that when he inventoried the 
inside of the motor home after the sheriff seized it, he observed 
a couch, a sleeping bag, pillows, a chair, a saxophone, a televi- 
sion, videotapes, items used for cooking, clothing, shoes, toi- 
letries, food items in the pantry area, and personal papers. 

We find no evidence to indicate that the motor home was not 
Griess’ home, and such evidence on the subject as is contained 
in the record requires the conclusions that the motor home was 
and had been Griess’ home for some time and that it had been at 
the same location for many months prior to June 27, 2000, the 
day it was seized by the sheriff. We therefore conclude that the 
motor home was Griess’ home at the time the sheriff levied the 
execution on it. As it was Griess’ home, he had a great expecta- 
tion of privacy in the motor home. 


Effect of Writ of Execution. 

The State further argues that the sheriff acted in accordance 
with his statutory duties to enforce the execution and that he 
was required to inventory the motor home. The State argues, 
“‘An inventory search may be reasonable under the Fourth 
Amendment even though it is not conducted pursuant to a war- 
rant based upon probable cause.’” Brief for appellee at 9, quot- 
ing Colorado v. Bertine, 479 U.S. 367, 107 S. Ct. 738, 93 L. Ed. 
2d 739 (1987). 

[5,6] The warrantless search exceptions recognized by the 
Nebraska Supreme Court include “(1) searches undertaken with 
consent or with probable cause [citations omitted]; (2) searches 
under exigent circumstances [citation omitted]; (3) inventory 
searches [citation omitted]; (4) searches of evidence in plain 
view [citation omitted]; and (5) searches incident to a valid 
arrest [citations omitted].” State v. Roberts, 261 Neb. 403, 410, 
623 N.W.2d 298, 305 (2001). We think the State’s position that 
Griess did not have an expectation of privacy in the motor home 
is an erroneous approach to any analysis on the issues of this 
case. The writ of execution may or may not trump Griess’ 
expectation of privacy, or he may or may not have waived his 
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expectation of privacy, but he rather clearly had such an expec- 
tation before the sheriff came to his home on June 27, 2000. 
The possession of a motor home, even if the motor home is 
viewed as a motor vehicle, has at least a limited expectation of 
privacy in it. See State v. Konfrst, 251 Neb. 214, 556 N.W.2d 
250 (1996) (less rigorous requirements govern searches of 
automobiles because of diminished expectation of privacy). 
This court’s problem with the parties’ analyses is that they both 
ignore the legal authority of the Nebraska and U.S. Supreme 
Courts on the effect of a search made pursuant to civil process 
when that action results in a search that would otherwise be 
illegal under the 4th and 14th Amendments as an unreasonable 
search and seizure. This issue is the controlling legal issue in 
this case. 


Search Under Civil Process. 

[7] One of the leading cases on warrantless searches accom- 
plished under the authority of a writ of execution is State v. 
Hinchey, 220 Neb. 825, 374 N.W.2d 14 (1985). In Hinchey, a 
deputy sheriff, armed with a writ of execution issued by the clerk 
of the court under Neb. Rev. Stat. § 25-1516 (Reissue 1979), 
entered the home of the defendant to locate personal property 
upon which to levy execution under the writ. The State sought to 
justify this warrantless entry into a home upon the basis that that 
statute required the deputy sheriff to seek entry into the defend- 
ant’s home to search for the property upon which the execution 
could be levied. The Hinchey court stated: 

Although there are some recognized exceptions which 
may justify a warrantless search, [citations omitted], as a 
general rule, searches and seizures inside a home without 
a warrant are presumptively unreasonable and in violation 
of an individual’s rights guaranteed under the fourth 
amendment to the U.S. Constitution. [Citations omitted.] 
... “[T]he ‘physical entry of the home is the chief evil 
against which the wording of the Fourth Amendment is 
directed.’ [Citation omitted.] And we have long adhered to 
the view that the warrant procedure minimizes the danger 
of needless intrusions of that sort.” 
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... {T]he Fourth Amendment has drawn a firm line at the 
entrance to the house. Absent exigent circumstances, that 
threshold may not reasonably be crossed without a warrant.” 

220 Neb. at 828-29, 374 N.W.2d at 17. 

[8] The Hinchey court went on to discuss the plain view doc- 
trine which would have applied in that case if the deputy sheriff 
searching for property to levy execution upon had had lawful 
authority to enter the defendant’s home without a warrant and 
stated that the “legal justification for being in the [home] with- 
out a warrant is the critical issue.” Id. at 829, 374 N.W.2d at 18. 
In Hinchey, a writ of execution was clearly held not to be a legal 
justification for a deputy sheriff to be in someone’s home. 

What the Hinchey court found troublesome was the fact that 
the writ of execution which was used as a basis for the warrant- 
less search was not issued upon the action of any court, but 
“merely upon the filing of a praecipe with the clerk of the 
court.” Id. at 832, 347 N.W.2d at 19. This was a ministerial func- 
tion of the clerk and was held not to be the same as employing 
judicial process to obtain a search or arrest warrant. The 
Hinchey court, in finding that this violated the defendant’s con- 
stitutional rights, stated: 

We are unable to see how an officer armed with nothing 
more than a writ of execution issued by a clerk of the court 
may enter the premises of an individual, contrary to the indi- 
vidual’s direction and objection, on the basis that the officer 
has a duty to seek property upon which execution may be 
made. To be sure, the officer has such a duty and may take 
possession of property whenever possession can be obtained 
without violating the owner’s fourth amendment rights. 

220 Neb. at 833, 347 N.W.2d at 20. 

State v. Hinchey, 220 Neb. 825, 374 N.W.2d 14 (1985), is not 
the only case that considers the validity of searches of homes 
under civil process. See, G. M. Leasing Corp. v. United States, 
429 U.S. 338, 97 S. Ct. 619, 50 L. Ed. 2d 530 (1977) (where 
search during levy by U.S. Government for delinquent taxes was 
held to be invalid); Dorwart v. Caraway, 290 Mont. 196, 966 P.2d 
1121 (1998) (which relied heavily on Hinchey to support ruling 
that entry by deputy sheriff into private residence to execute writ 
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of execution violated federal and state constitutional rights 
against unreasonable searches). 

The Hinchey court concluded: 

We hold that the procedure to be followed to obtain an 
“execution warrant” should be similar to that prescribed by 
Neb. Rev. Stat. §§ 29-830 to 29-835 (Reissue 1979), which 
provide for the issuance of “inspection warrants.” Such an 
execution warrant should be issued only by a judge of a 
court of record upon reasonable cause supported by affi- 
davit setting out that a writ of execution has been issued 
and returned unsatisfied in whole or in part and that the 
affiant has reason to believe that there is property subject 
to execution in the possession of the debtor kept and main- 
tained within the debtor’s residence, not otherwise avail- 
able for execution, describing the property sought and the 
place and purpose of the execution. If the judge is satisfied 
that there is reasonable cause to believe that there is prop- 
erty of the debtor within the debtor’s possession and that 
other property is not available for levy and execution, the 
judge may then issue an execution warrant authorizing the 
officer to enter the premises and levy upon property sub- 
ject to execution. In this manner the fourth amendment 
prohibition against unreasonable searches and seizures 
will be satisfied. 
220 Neb. at 834, 374 N.W.2d at 20. 

Apparently, at the time of the levy in this case, the sheriff was 
not aware of Hinchey, because we find no indication of any pre- 
tense of his having followed it. 

[9] We find Hinchey to be controlling here in that the writ of 
execution cannot be the justification for entry into Griess’ 
motor home and in that the procedure outlined in the preceding 
quote could be easily modified for a motor home that is a resi- 
dence. In Hinchey, the State sought to use the writ of execution 
to justify the deputy sheriff’s presence in the defendant’s home 
so that the plain view doctrine could be applied. In this case, the 
State seeks to use the writ of execution to justify the sheriff’s 
taking possession of the motor home and then inventorying it 
under the inventory exception to the rule against warrantless 
searches. We conclude that a writ of execution cannot justify an 
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inventory search that is otherwise prohibited by the 4th and 
14th Amendments. 
[10] The situation in Hinchey is distinguishable from the case 
at hand in that in Hinchey, the deputy sheriff was searching for 
property, whereas in this case, the sheriff had located personal 
property which so far as he knew was subject to levy. In its brief, 
the State relies upon Neb. Rev. Stat. § 25-1008 (Reissue 1995), 
which, in summary, provides that a writ of attachment shall be 
executed by a sheriff without delay and that the sheriff shall go 
where the defendant’s property may be found, make an inven- 
tory of it, and take the same into custody. This statute applies to 
an order of attachment which is issued by a judge upon the 
plaintiff’s affidavit and not by a court clerk. The attachment pro- 
cedures are available against a defendant who has absconded, is 
hiding, or by some other means is avoiding authorized legal pro- 
cedures. See Neb. Rev. Stat. § 25-1001 (Reissue 1995). There is 
no justification for applying statutes on attachments to proce- 
dures for writs of execution. There are, after all, several statutes 
regulating a levy pursuant to a writ of execution. See, generally, 
Neb. Rev. Stat. §§ 25-1501 to 25-1580 (Reissue 1995 & Cum. 
Supp. 2000). 
[11] The State’s argument seems to assume that the sheriff 
makes a levy pursuant to a writ of execution on personal prop- 
erty by taking possession of the property levied upon. This 
assumption is wrong. The Nebraska Supreme Court has held: 
“*A manual interference with chattels is not essential to a 
valid levy thereon. It is sufficient if the property is present 
and subject for the time being to the control of the officer 
holding the writ, and that he in express terms asserts his 
dominion over it by virtue of such writ.” Battle Creek 
Valley Bank v. First Nat. Bank of Madison, 62 Neb. 825, 
88 N. W. 145 (1901); Boslow v. Shenberger, 52 Neb. 164, 
71 N. W. 1012 (1897). See, also, Miller v. Crosson, 131 
Neb. 88, 267 N. W. 145 (1936); Meyer v. Michaels, 69 
Neb. 138, 95 N. W. 63 (1903). 

Credit Bureau of Broken Bow, Inc. v. Moninger, 204 Neb. 679, 

683, 284 N.W.2d 855, 858 (1979). 

In Moninger, a deputy sheriff received a writ of execution on a 
judgment, found a motor vehicle registered in the judgment 
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debtor’s name, went to where the debtor and the vehicle were 
located, and attempted to levy execution upon the vehicle. The 
debtor told the deputy that a bank had a lien on the vehicle. The 
deputy gave the debtor a copy of the writ and then took “ ‘ahold’” 
of the vehicle and said he was executing upon it. Jd. at 680, 284 
N.W.2d at 857. The deputy then left the vehicle with the debtor. 
The Moninger court held this procedure to have been an effective 
levy at the time those things were accomplished, 

The Moninger court cited the case law quoted above to show 
that the approved procedure has long been recognized as proper 
for the levy of the execution of a judgment. The sheriff in the 
case at hand did not need to take possession of the motor home 
to perform his duty in the process of executing the writ. It seems 
clear that if in State v. Hinchey, 220 Neb. 825, 374 N.W.2d 14 
(1985), the deputy sheriff violated the defendant’s constitutional 
rights by entering the defendant’s home to find property upon 
which to levy execution, the sheriff in the case at hand violated 
Griess’ constitutional rights by taking the motor home and then 
searching it, particularly when the sheriff had no need to take 
the motor home in order to levy execution upon it. 

[12] Furthermore, the procedure used by the sheriff in this 
case violated statutory rights Griess enjoyed as a judgment 
debtor. Section 25-1516 provides that upon being served a writ 
of execution, a judgment debtor must be given notice of his or 
her exemptions and rights in regard thereto. The copy of the 
writ in evidence refers to the required notice, so we assume that 
notice was in accordance with the statute. Section 25-1516 pro- 
vides a notice that states to the debtor, “The law of Nebraska 
and the law of the United States provides [sic] that certain prop- 
erty cannot be taken from you and sold to pay a debt.” This 
notice gives citations to the statutes giving debtors the various 
exemptions, and it even tells them they may request a hearing 
on their exemption by checking a box on the notice and send- 
ing it to the clerk of the court within 20 days of their receipt of 
notice. Id. 

Under this statutory procedure, Griess’ judgment creditor’s 
rights would still have been protected if the sheriff had levied 
execution upon the motor home and then left it where it was. 
This procedure would have had the effect of protecting Griess’ 
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constitutional nghts to be free from a warrantless search of his 
home as well as his rights as a judgment debtor. 

[13,14] It seems clear that in view of the Hinchey decision, a 
sheriff may not adopt an execution procedure against a motor 
home which deprives a judgment debtor of the right to be free 
from a warrantless search of his or her home. The rights of the 
judgment creditor can be protected without depriving the judg- 
ment debtor of his or her constitutional rights. There is plenty of 
time for a sheriff levying execution against a debtor’s home to 
take possession of such home and inventory it after a judicial 
hearing and in accord with the Hinchey decision. It is possible, 
if not quite probable, that a motor home such as Griess’ would 
be exempt from execution, either as a homestead or as exempt 
property. The spirit, if not the letter, of § 25-1516 et seq. seems 
to require that such matters be determined before a person’s 
home is taken, and if not then, at least before the judgment 
debtor’s right to be free from a warrantless search of his or her 
home is violated. A judicial hearing held before a sheriff takes 
possession of a residence would give the judgment debtor a 
chance to protect his or her rights and would not deprive the 
judgment creditor of his or her rights. 


Did Griess Consent by His Action? 

[15] The State does not directly argue that Griess waived his 
expectation of privacy or that he consented to the sheriff’s taking 
the motor home, but it does argue that Griess waived his right of 
privacy when he surrendered the motor home’s keys to the sher- 
iff. When the sheriff told Griess that he was going to levy execu- 
tion on the motor home, he gave Griess a copy of the writ and 
Griess asked for and received permission to remove some per- 
sonal items from the motor home. He then gave the sheriff the 
keys to the motor home. We think this action is best analyzed as 
a possible waiver or consent. Consent is an exception to the prob- 
able cause requirement of the Fourth Amendment. State v. Claus, 
8 Neb. App. 430, 594 N.W.2d 685 (1999). See, also, Schneckloth 
v. Bustamonte, 412 U.S. 218, 93 S. Ct. 2041, 36 L. Ed. 2d 854 
(1973). The best expression of this issue is whether Griess con- 
sented to the sheriff’s taking the motor home, thereby consenting 
to the inventory search, by virtue of his actions—primarily his 
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not resisting lawful authority and his giving the sheriff the keys 
to the motor home. 

In State v. Hinchey, 220 Neb. 825, 374 N.W.2d 14 (1985), the 
defendant verbally objected to the search; here, Griess did not. 
In G. M. Leasing Corp. v. United States, 429 U.S. 338, 97 S. Ct. 
619, 50 L. Ed. 2d 530 (1977), the resident was not present when 
the illegal search was made under the guise of a levy, and in 
Dorwart v. Caraway, 290 Mont. 196, 966 P.2d 1121 (1998), the 
defendant was in jail when his home was illegally searched as 
part of the levy of a writ of execution. We find no cases which 
consider whether submission to civil process amounted to con- 
sent or a waiver. 

[16,17] We find the general rule to be that mere submission to 
authority is insufficient to establish consent to a search. State v. 
Tucker, 262 Neb. 940, 636 N.W.2d 853 (2001); State v. Walmsley, 
216 Neb. 336, 344 N.W.2d 450 (1984). The U.S. Supreme Court 
has held, “When a prosecutor seeks to rely upon consent to jus- 
tify the lawfulness of a search, he has the burden of proving that 
the consent was, in fact, freely and voluntarily given. This bur- 
den cannot be discharged by showing no more than acquiescence 
to a claim of lawful authority.” Bumper v. North Carolina, 391 
U.S. 543, 548-49, 88 S. Ct. 1788, 20 L. Ed. 2d 797 (1968). See, 
e.g., Amos v. United States, 255 U.S. 313, 41 S. Ct. 266, 65 L. 
Ed. 654 (1921). 

[18] The Bumper court, in a footnote, cited a federal case 
that held: 

“Orderly submission to law-enforcement officers who, 
in effect, represented to the defendant that they had the 
authority to enter and search the house, against his will if 
necessary, was not such consent as constituted an under- 
st[ood], intentional and voluntary waiver by the defend- 
ant of his fundamental rights under the Fourth Amendment 
to the Constitution.” 

391 U.S. at 549 n.14, quoting United States v. Elliott, 210 F. 
Supp. 357 (D. Mass. 1962). We conclude that submission to 
civil process being served by an officer is likely not voluntary. 

In this case, the sheriff and a State Patrol officer appeared and 
the sheriff told Griess he was levying execution on the motor 
home and gave him the writ of execution. He did not ask Griess’ 
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permission to do anything. Griess asked the sheriff for permis- 
sion to remove personal items from the motor home. The sher- 
iff’s actions demonstrate that he assumed the writ of execution 
gave him the authority to take the motor home. Griess was pre- 
sented with law enforcement officers doing what they thought 
they had a right to do, and Griess did nothing more than should 
be expected of a citizen: He submitted without resistance. Such 
peaceful submission is to be encouraged, not discouraged. 
Griess gave the sheriff the keys to the motor home. We conclude 
that Griess’ actions indicate nothing but a submission to author- 
ity and as such were insufficient to establish a waiver of his right 
to privacy or consent to unlock and search the motor home. 


CONCLUSION 

Since Hinchey, supra, held that a writ of execution did not jus- 
tify an entry which enabled law enforcement officers to take 
advantage of the plain view doctrine, we conclude that a similar 
writ does not authorize a seizure of a judgment debtor’s home so 
as to justify an inventory search of the home. We also find that 
Griess did not consent to the sheriff’s taking the motor home. We 
therefore find that the trial court incorrectly denied Griess’ 
motion to suppress the physical evidence found in the motor 
home as a result of a warrantless search by law enforcement offi- 
cers. The procedure undertaken in this case denied Griess a fun- 
damental constitutional right. Because we find that the motion to 
suppress should have been granted, we need not consider the 
other issues argued. See State v. Hochstein and Anderson, 262 
Neb. 311, 632 N.W.2d 273 (2001), which holds that an appellate 
court is not obligated to engage in an analysis which is not 
needed to adjudicate the case and controversy before it. Under 
State v. Anderson, 258 Neb. 627, 605 N.W.2d 124 (2000), we 
reverse Griess’ convictions, vacate the sentences, and remand the 
cause for a new trial. 

REVERSED, SENTENCES VACATED, AND 
CAUSE REMANDED FOR A NEW TRIAL. 
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ant’s age, mentality, education, experience, and social and cultural background, as 
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Sentences: Appeal and Error. Where a sentence imposed within statutory limits 
is alleged on appeal to be excessive, the appellate court must determine whether 
the sentencing court abused its discretion in considering and applying circumstan- 
tial factors as well as any applicable legal principles in determining the sentence to 
be imposed. 


Appeal from the District Court for Sarpy County, GEORGE A. 


THOMPSON, Judge, on appeal thereto from the County Court for 
Sarpy County, LARRY F. Fuair, Judge. Judgment of District Court 
affirmed. 


W. Randall Paragas, of Paragas Law Offices, for appellant. 
Don Stenberg, Attorney General, and Mark D. Raffety for 


appellee. 


SIEVERS, CARLSON, and Moore, Judges. 
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Moorg, Judge. 
INTRODUCTION 

William D. Miller appeals from a district court order that 
affirmed his conviction for driving under the influence of alco- 
hol (DUD), third offense. On appeal, Miller alleges that the trial 
court erred in finding that a prior DUI conviction in Iowa was a 
valid conviction for the purpose of enhancement under Neb. 
Rev. Stat. § 60-6,196 (Cum. Supp. 2000). For the reasons set 
forth herein, we affirm the judgment of the district court. 


STATEMENT OF FACTS 

On October 13, 2000, Miller was charged in the county court 
for Sarpy County, Nebraska, with DUI, third offense, and speed- 
ing. Miller was subsequently arraigned and pled guilty to the 
underlying charge of DUI, and the speeding violation was dis- 
missed. An enhancement proceeding was held on June 1, 2001, 
whereby the State introduced evidence of two prior convictions 
for DUI. Exhibit 1 consisted of numerous copies of documents 
in connection with a prior DUI conviction in 1993 from Polk 
County, Iowa, and exhibit 2 was a copy of the record of a prior 
DUI conviction in Otoe County, Nebraska, in 1995. The county 
court found Miller guilty of DUI, third offense; sentenced him 
to 90 days in jail; imposed a $600 fine; and revoked Miller’s 
driving privileges for 15 years. Miller appealed to the district 
court for Sarpy County and alleged that (1) the trial court erred 
in finding that his DUI conviction was a third offense, (2) the 
trial court erred in finding that the evidence of the Iowa convic- 
tion was valid for enhancement purposes, (3) the trial court 
erred in imposing a sentence consistent with a third-offense DUI 
conviction, and (4) there was insufficient evidence of a prior 
conviction in connection with the Iowa conviction. The district 
court affirmed the decision of the county court. This appeal 
timely followed. 


ASSIGNMENTS OF ERROR 
On appeal, Miller asserts that (1) the district court erred in 
affirming the trial court’s finding that the evidence of the Iowa 
conviction was valid for enhancement purposes under § 60-6,196 
and (2) the sentence imposed was excessive. 
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STANDARD OF REVIEW 

[1] Upon appeal from a county court in a criminal case, a dis- 
trict court acts as an intermediate appellate court, rather than as 
a trial court, and its review is limited to an examination of the 
county court record for error or abuse of discretion. Both a dis- 
trict court and a higher appellate court generally review appeals 
from a county court for error appearing on the record. State v. 
Cardona, 10 Neb. App. 815, 639 N.W.2d 653 (2002). 

[2] Interpretation of a statute presents a question of law, in 
connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision 
made by the court below. State v. Mather, 264 Neb. 182, 646 
N.W.2d 605 (2002). 

[3,4] Sentences within statutory limits will be disturbed by 
an appellate court only if the sentence complained of was an 
abuse of judicial discretion. State v. Timmens, 263 Neb. 622, 
641 N.W.2d 383 (2002). An abuse of discretion takes place 
when the sentencing court’s reasons or rulings are clearly 
untenable and unfairly deprive a litigant of a substantial right 
and a just result. /d. 


ANALYSIS 
Prior Out-of-State Conviction. 

Miller asserts that the evidence of his prior DUI conviction in 
Iowa was not valid for the purpose of enhancement under 
§ 60-6,196. At the outset, it should be noted that the 2000 amend- 
ment to the enhancement provision under § 60-6,196 added con- 
victions from other states as evidence of prior convictions. 

Section 60-6,196(2)(c) now provides that a person is guilty of 
a Class W misdemeanor 

[i]f such person has had two convictions in the twelve 
years prior to the date of the current conviction (i) under 
this section, (ii) under a city or village ordinance enacted 
pursuant to this section, (iii) under a law of another state, 
if at the time of the conviction under the law of such other 
state, the offense for which such person was convicted 
would have been a violation under this section . . . 
(Emphasis supplied.) 
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Further, § 60-6,196(3) provides: 

For each conviction under this section, the court shall as 
part of the judgment of conviction make a finding on the 
record as to the number of the defendant’s prior convictions 
in the twelve years prior to the date of the current convic- 
tion (a) under this section, (b) under a city or village ordi- 
nance enacted pursuant to this section, or (c) under a law of 
another state, if at the time of the conviction under the law 
of such other state, the offense for which the defendant was 
convicted would have been a violation under this section. In 
any case charging a violation under this section, the prose- 
cutor or investigating agency shall use due diligence to 
obtain the defendant’s driving record from the Department 
of Motor Vehicles and the defendant’s driving record from 
other states where he or she is known to have resided within 
the last twelve years. The prosecutor shall certify to the 
court, prior to sentencing, that such action has been taken. 
The prosecutor shall present as evidence for purposes of 
sentence enhancement under this section an authenticated 
copy of a prior conviction in another state. The authenti- 
cated copy shall be prima facie evidence of such prior con- 
viction. The defendant shall be given the opportunity to 
review the record of his or her prior convictions, bring mit- 
igating facts to the attention of the court prior to sentenc- 
ing, and make objections on the record regarding the valid- 
ity of such prior convictions. 
(Emphasis supplied.) 

By its plain language, § 60-6,196(3) states that in order to 
present prima facie evidence of a prior out-of-state conviction 
for enhancement purposes, the prosecutor is required to present 
an “authenticated” copy of the conviction. Thus, we must first 
determine whether the evidence of the Iowa conviction received 
by the court was properly authenticated. 

[5] Requirements of “authentication” are governed by Neb. 
Rev. Stat. § 27-901 (Reissue 1995). A document is authenticated 
when evidence is presented that is “sufficient to support a find- 
ing that the matter in question is what its proponent claims.” Id. 
Accord State v. Miles, 8 Neb. App. 844, 602 N.W.2d 666 (1999). 
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Under § 27-901, authentication can be accomplished in various 
ways, including by “[e]vidence that a writing authorized by law 
to be recorded or filed and in fact recorded or filed in a public 
office, or a purported public record, report, statement, or data 
compilation, in any form, is from the public office where items 
of this nature are kept.” 

Although not directly on point for the case at hand, the 
Nebraska Supreme Court held in Dugan v. Jensen, 229 Neb. 672, 
428 N.W.2d 504 (1988), that prior out-of-state traffic convictions 
were admissible in a proceeding to revoke a motorist’s operator’s 
license if they were authenticated in that the seal of the court 
appeared on the document sought to be introduced into evidence. 
In Dugan, the defendant’s motor vehicle license was revoked 
based on prior convictions in Nebraska, Kansas, and Iowa. On 
appeal to the district court, the defendant argued that the 
Department of Motor Vehicles’ reliance on the out-of-state con- 
victions was in violation of proper procedure. The district court 
ruled that the out-of-state convictions had not been authenticated 
and should not have been received into evidence. With the Kansas 
conviction bearing the seal of the court, and the Iowa conviction 
not, the Supreme Court found that that Iowa document was in- 
admissible and affirmed the decision of the district court. 

A review of the legislative history of the amendments allow- 
ing use of prior convictions in other states is also helpful in ana- 
lyzing the proof necessary for enhancement purposes. This his- 
tory reveals that if a prior conviction comes from within the 
state, a “certified” copy of the prior conviction from the keeper 
of the records, namely the clerk of the court, is sufficient proof 
for enhancement purposes, and that if a prior out-of-state con- 
viction is used, the prosecution must offer an “authenticated” 
copy of the conviction, which requires the signature of both the 
keeper of the records, e.g., the clerk of the court, and the judge. 
Floor Debate, L.B. 1004, Committee on Transportation and 
Telecommunications, 96th Leg., 2d Sess. 12857 (Apr. 6, 2000) 
(statement of Speaker Kristensen). The legislative intent of this 
amendment concerning prior out-of-state convictions was sum- 
marized as follows: 

{I]f we’re going to use out-of-state convictions, they 
merely need to be authenticated copies. . . . The other part 


STATE v. MILLER 409 
Cite as 11 Neb. App. 404 


is that the authenticated copy is prima facie evidence. That 
doesn’t mean that it is 100 percent valid, that means that it 
will admit itself and will establish the prior conviction, 
unless there is other credible evidence to dispute that. 

Id. 

In the instant case, the State offered into evidence exhibit 1, 
which was received by the court without any “foundational 
objection” by Miller, to support Miller’s prior lowa DUI con- 
viction. A review of the record indicates that exhibit 1 consists 
of 10 pages with the first page reflecting the seal of the court 
(three times) and the signatures of the clerk of the district court 
situated in Polk County, Iowa, and the judge of the Fifth Judicial 
District of Iowa. Therefore, we conclude that exhibit 1, contain- 
ing evidence of the Iowa conviction, was properly authenticated 
and admissible. 

Miller argues that the language of § 60-6,196(2)(c) requires 
that a comparison be made between “the law of such other 
state” and the law of this state. Brief for appellant at 5. Miller 
argues that the State failed to offer evidence of the law of Iowa 
that would have determined whether at the time of the Iowa 
conviction, the offense would have been a violation under 
§ 60-6,196, and that therefore, the evidence of the prior Iowa 
conviction was invalid. A review of the legislative history 
regarding this provision of the statute is also helpful, with the 
following comment being made during the floor debate on the 
amendment of § 60-6,196: 

[W]e must show the law of the foreign jurisdiction, if it 
doesn’t show right on the face of the conviction, the nature 
of the law in the foreign jurisdiction as to the percentage of 
blood alcohol. . .. [W]e cannot have a conviction enhance- 
ment if the violation was of a penalty greater than what 
Nebraska has. And so there would still be the necessity, not 
just of the record of the conviction, but also a record of 
what the law in that particular jurisdiction was at the time 
of the conviction. 
Floor Debate, supra at 12859 (statement of Senator Pederson). 

The record indicates that in addition to the first page of 
exhibit 1’s bearing the seal of the court and the signatures of the 
clerk and judge, pages three and four identify the specific Iowa 
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statute that Miller was charged with violating and reflect the fol- 
lowing language: 

Comes now John P. Sarcone, as County Attorney of Polk 
County, Iowa, and in the name and by the authority of the 
State of Iowa, accuses WILLIAM DOUGLAS MILLER of 
the crime of OPERATING WHILE UNDER THE INFLU- 
ENCE OF ALCOHOL OR A DRUG as defined in Section 
321J.2 Code of Iowa. 

And charges that the above named defendant on or 
about MARCH 19, 1993 in the County of Polk and State of 
Iowa did operate a motor vehicle while under the influence 
of an alcoholic beverage or other drug, or a combination of 
such substances, or while having ten hundredths (.10) or 
more alcohol concentration. 

In comparison, § 60-6,196, the law in effect at the time of 
Miller’s conviction in the case at hand, provided in pertinent part: 

(1) It shall be unlawful for any person to operate or be 
in the actual physical control of any motor vehicle: 

(a) While under the influence of alcoholic liquor or of 
any drug; 

(b) When such person has a concentration of ten- 
hundredths of one gram or more by weight of alcohol per 
one hundred milliliters of his or her blood; or 

(c) When such person has a concentration of ten- 
hundredths of one gram or more by weight of alcohol per 
two hundred ten liters of his or her breath. 

Based upon a review of exhibit 1, the authenticated copy of the 
prior Iowa DUI conviction, sufficient evidence was presented that 
the law which Miller was charged under and pled guilty to was 
similar to the applicable law in Nebraska at the time. That exhibit 
thus served as prima facie evidence of the conviction for the pur- 
pose of sentence enhancement. In addition, there is no evidence in 
the record that Miller was not given the opportunity to review the 
prior Iowa DUI conviction or bring any mitigating facts to the 
attention of the court prior to sentencing. The record further indi- 
cates that Miller made no objection to the evidence being offered 
or regarding the validity of the prior Iowa conviction. 

Therefore, based on the foregoing, we do not find that the trial 
court abused its discretion in finding that the prior out-of-state 
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DUI conviction was valid and could be used for enhancement 
purposes. 


Excessive Sentence. 

Miller was sentenced to 90 days in jail, was ordered to pay a 
$600 fine, and had his driving privileges revoked for 15 years. 
The penalty for third-offense DUI, a Class W misdemeanor, is a 
maximum of 1 year’s imprisonment and a $600 fine, with a 
mandatory minimum of 90 days’ imprisonment and a $600 fine. 
In addition, § 60-6,196(2)(c) requires that as part of the judg- 
ment of conviction, the court shall order the defendant not to 
drive any motor vehicle in the State of Nebraska for any purpose 
for a period of 15 years from the date ordered by the court and 
shall order that the operator’s license of the defendant be 
revoked for a like period. 

[6,7] In imposing a sentence, a judge should consider the 
defendant’s age, mentality, education, experience, and social and 
cultural background, as well as his or her past criminal record or 
law-abiding conduct, motivation for the offense, nature of the 
offense, and the amount of violence involved in the commission 
of the crime. State v. Timmens, 263 Neb. 622, 641 N.W.2d 383 
(2002). Where a sentence imposed within statutory limits is 
alleged on appeal to be excessive, the appellate court must deter- 
mine whether the sentencing court abused its discretion in con- 
sidering and applying these factors as well as any applicable 
legal principles in determining the sentence to be imposed. As 
stated above, an abuse of discretion takes place when the sen- 
tencing court’s reasons or rulings are clearly untenable and 
unfairly deprive a litigant of a substantial right and a just result. 
State v. Roeder, 262 Neb. 951, 636 N.W.2d 870 (2001). 

Miller’s sentence was within the statutory limits. Having 
reviewed the record, including the presentence investigation 
report, we conclude that the trial court did not abuse its discre- 
tion in the sentence imposed. 


CONCLUSION 
Finding no merit to the assigned errors, we affirm. 
AFFIRMED. 
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JOHN ALDERMAN ET AL., APPELLANTS, 
Vv. THE COUNTY OF ANTELOPE, 
NEBRASKA, ET AL., APPELLEES. 

653 N.W.2d 1 


Filed September 24, 2002. No. A-01-313. 


Actions: Equity: Public Meetings: Appeal and Error. Actions for relief under 
the public meetings laws are both tried by the trial court and reviewed by appellate 
courts as equitable cases, given that the relief sought is in the nature of a declara- 
tion that action taken in violation of the laws is void or voidable. 

Equity: Appeal and Error. On appeal from an equity action, an appellate court 
tries factual questions de novo on the record and, as to questions of both fact and 
law, is obligated to reach a conclusion independent of the conclusion reached by 
the trial court. 

Zoning: Appeal and Error. In reviewing a decision of a district court regarding 
a zoning appeal, the standard of review is whether the district court abused its dis- 
cretion or made an error of law. Where competent evidence supports the district 
court’s factual findings, an appellate court will not substitute its factual findings 
for those of the district court. 

Moot Question. A case becomes moot when the issues initially presented in liti- 
gation cease to exist or the litigants lack a legally cognizable interest in the out- 
come of litigation. 

Moot Question: Words and Phrases. A moot case is one which seeks to deter- 
mine a question which does not rest upon existing factors or rights, in which the 
issues presented are no longer alive. 

Public Meetings: Statutes. The public meetings laws are to be broadly interpreted 
and liberally construed to obtain the objective of openness in government. 

Public Meetings. Official reports of closed meetings, even if issued, will seldom fur- 
nish a complete summary of the discussion leading to a particular course of action. 
Appeal and Error. An appellate court is not obligated to engage in an analysis 
which is not necessary to adjudicate the case and controversy before it. 
Damages: Pleadings: Proof. Damages, like any other element of a plaintiffs cause 
of action, must be pled and proved, and the burden is on the plaintiff to offer evi- 
dence sufficient to prove the plaintiff's alleged damages. 

Attorney Fees. As a general rule, attorney fees and expenses may be recovered in 
a civil action only where provided for by statute or when a recognized and 
accepted uniform course of procedure has been to allow recovery of attorney fees. 
Attorney Fees: Appeal and Error. Discretionary decisions of the trial courts on 
attorney fees will be upheld on appeal absent a showing of abuse of discretion. 
Attorney Fees. In determining an award of attomey fees, appropriate considera- 
tions include the nature of the case, the results obtained, the amount involved in 
the controversy, the services performed, the length of time required for prepara- 
tion, the skill devoted to preparation and presentation of the case, and the novelty 
and difficulty of the questions raised, as well as customary charges of the bar for 
similar services. 
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Appeal from the District Court for Antelope County: RICHARD 
P. GARDEN, Judge. Affirmed in part, and in part reversed and 
remanded with directions. 


Gregory D. Barton and Karen Haase, of Harding, Shultz & 
Downs, and Bruce D. Curtiss, of Curtiss Law Office, P.C., for 
appellants. 


Michael L. Long, Antelope County Attorney, and Terri M. 
Weeks, of Boucher Law Firm, for County appellees. 


Mark A. Johnson, of Johnson, Morland & Easland, P.C., and 
Timothy E. Brogan for appellees te Velde. 


Irwin, Chief Judge, and HANNON and INsBopy, Judges. 


InBopy, Judge. 
I. INTRODUCTION 

John Alderman, Bobby Johnston, Randall Pedersen, and 
Hanging “L” Ranch, Inc., a Nebraska corporation (collectively 
the appellants), appeal the orders of the Antelope County 
District Court dismissing their petition requesting declaratory, 
injunctive, and other relief and denying their motion for new 
trial. The appellants had requested that the district court declare 
void the successive decisions of the Antelope County Board of 
Supervisors (Board) to issue conditional use permits to allow 
Todd teVelde and Chad teVelde, doing business as Summerhill 
Dairy, to expand the size of their dairy, which is located at the 
headwaters of the East Verdigre Creek, from 150 cows to 700 
cows. The appellants further contend that the amount of attorney 
fees awarded by the district court to them was insufficient. For 
the reasons set forth herein, we affirm in part, in part reverse, 
and remand with directions. 


Il. STATEMENT OF FACTS 
On June 11, 1999, Chad teVelde and Todd teVelde filed an 
application with the Board for a conditional use permit. The 
teVeldes sought to expand the size of their dairy operation from 
150 cows to 700 cows and included with their application a pro- 
posal to build a 1.3-acre wastewater lagoon. The teVeldes’ 
Summerhill Dairy facility is located on the “SE 1/4 of Section 
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1-27-7, in Antelope County,” Nebraska, in the watershed of the 
East Verdigre Creek, a cold-water Class A stream. East Verdigre 
Creek is the only cold-water stream of its kind in the Nebraska 
Game and Parks Commission system, in that it is ideal for rais- 
ing trout. East Verdigre Creek serves as a water supply to the 
Grove trout rearing station and Grove Lake, which are located 
within the Grove Lake wildlife management area. Forty percent 
of the trout stocked in Nebraska’s waterways are raised at this 
trout rearing station located on the creek. 

On August 10, 1999, the Board granted a request by the 
teVeldes for a loan in the amount of $158,000 to be used for the 
purpose of constructing two barns and an earthen lagoon waste 
facility on the above-described property. On August 24, a public 
meeting was held at which the Antelope County Planning 
Commission (Planning Commission) considered the teVeldes’ 
application for a conditional use permit. Although it was brought 
to the Planning Commission’s attention that public notice of the 
meeting was defective and the meeting was officially continued 
until September 7, the Planning Commission allowed persons 
present to give Opinions, both pro and con, regarding the pro- 
posed Summerhill Dairy expansion. 

Between the conclusion of the Planning Commission’s 
August 24, 1999, meeting and the scheduled September 7 meet- 
ing, Mark Smith, chairperson of the Planning Commission, and 
Todd teVelde discussed arranging a tour of a facility similar to 
that of the proposed dairy expansion or finding another way to 
acquire knowledge on the waste handling facility issue. Todd 
teVelde and Smith agreed to have Rick Koelsch, a livestock 
environmental engineer with the University of Nebraska, come 
to the Summerhill Dairy to “address the concerns that the board 
had from all the opposition that we heard.” This meeting was 
held on August 31 at the Summerhill Dairy and was attended by 
seven of the nine members of the Planning Commission and five 
of the seven members of the Board. No notice of this meeting 
was published, and the public was not otherwise notified of this 
meeting. 

On September 7, 1999, the Planning Commission resumed its 
meeting which had been continued from August 24. After the 
close of public comment, the Planning Commission voted six to 
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two to recommend that the Board grant the teVeldes’ application. 
The Board held its public hearing on September 14. Following 
public comment, the Board approved the teVeldes’ conditional 
use application. 

On September 28, 1999, the appellants filed their original peti- 
tion against Antelope County, the Board, the Planning Commis- 
sion, and the teVeldes. The appellants sought equitable relief 
from the district court based upon proceedings of the Board and 
Planning Commission which they contended deprived them of 
due process of law, violated the Nebraska public meetings law, 
and violated Antelope County zoning regulations. 

On October 1, 1999, the appellants filed a motion for prelim- 
inary injunction, seeking to prevent the teVeldes from taking any 
action pursuant to the initial conditional use permit. Following an 
evidentiary hearing on the motion, the district court filed an order 
on November 17, finding that the August 31 meeting at the 
Summerhill Dairy violated the public meetings law and that it 
was thus “clear that the conditional use permit should be 
declared void.” The district court temporarily enjoined Antelope 
County, the Board, the Planning Commission, and the teVeldes 
(hereinafter collectively the appellees) from recognizing the 
September 1999 conditional use permit as valid and temporarily 
enjoined the teVeldes “from taking any action to expand their 
existing dairy from 150 cows to 700 cows, until further order of 
this Court.” 

On November 18, 1999, 2 days after the district court issued 
the temporary injunction, the teVeldes filed a second application 
for a conditional use permit with the Board. On November 23, 
the teVeldes filed a motion requesting permission from the dis- 
trict court to file a new application for a conditional use permit 
with the Board. On January 6, 2000, the court granted the 
teVeldes leave to reapply to the Board. 

On January 24, 2000, the Planning Commission held a public 
meeting to consider the teVeldes’ second conditional use appli- 
cation. After the appellants’ representative at the public meeting 
pointed out fatal deficiencies in the second application, the hear- 
ing was adjourned, no evidence was received, and no action was 
taken by the Planning Commission. Subsequently, on February 3, 
the teVeldes caused their limited liability company, Royal View 
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Ranch L.L.C., to file a third application with the Board for a con- 
ditional use permit. 

On February 15 and 16, 2000, the Planning Commission held 
a public hearing to consider the third teVelde conditional use ap- 
plication. Following public comment, the Planning Commission 
voted seven to two to recommend approval of this application to 
the Board. On March 7, following a public hearing, the Board 
granted the teVeldes’ third application, authorizing them to 
expand their dairy from 150 to 700 cows. 

On June 1, 2000, the appellants received leave from the district 
court to file an amended petition to raise claims based on post- 
temporary injunction events. The amended petition restated the 
claims set forth in the original petition and sought additional equi- 
table relief from the district court based upon proceedings of the 
Board and Planning Commission in February and March 2000 
which they contend deprived them of due process of law, violated 
the Nebraska public meetings law, violated Antelope County zon- 
ing regulations, and were contrary to the public interest. 

Trial in this matter was held on October 30 and 31, 
November 10, and December 8, 2000. At trial, Planning 
Commission member Phyllis Perdew testified as follows during 
her cross-examination: 

Q. Ma’am, if I understand your testimony correctly, is it 
your testimony that you didn’t need to review all the infor- 
mation that was submitted at the February 15, 2000 meet- 
ing because it was — a lot of it was the same information 
that had been before the Planning Commission back on 
September 7th of 1999? 

A. That’s right, sir. 

Q. And if I understand your testimony in this case cor- 
rectly, ma’am, you originally were opposed to the teVeldes’ 
application back in August of 1999; is that correct? 

A. Yes. 

Q. ... And I believe you testified at the temporary 
injunction hearing before this court in October of 1999 that 
you changed your mind once the Nebraska Game and 
Parks Commission apparently indicated, at that point back 
in the fall of ’99, that they were not going to object, right? 
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A. That was part of it, yes. 

Q. What was the other part? 

A. Well, all the information that we gathered and all the 
testimony that people gave us. 

Q. Some of the information you gathered was at the 
August 31, 1999 meeting at the [Summerhill Dairy]? 

A. Yes, sit. 

Additionally, although Planning Commission member Terry 
Erb testified that he “didn’t figure [that he] was supposed to use 
any information [he] got from [the illegal] meeting,” he also 
admitted that he was “not sure” whether he considered informa- 
tion obtained at the illegal meeting and that he may have con- 
sidered the information “[t]o some extent.” Further, Board chair- 
person Jan Curtis testified that the Board members rely upon the 
findings and recommendations of the Planning Commission in 
deciding whether to grant a conditional use permit. Board mem- 
ber Steven Rix testified that in making his decision to vote for 
the teVeldes’ application, he “relied pretty heavily” on the find- 
ings and recommendations of the Planning Commission as they 
are reported to the Board. 

On December 18, 2000, the district court, in considering the 
meetings held by the Board and Planning Commission in 
September 1999, stated: 

The first four claims for relief center about action taken 
by the alleged illegal joint meeting of the County Board 
and Planning Commission on August 31, 1999. Such a 
meeting did in fact take place without the required compli- 
ance with the Nebraska Public Meetings Law. This Court 
entered a temporary injunction enjoining [the teVeldes] 
from proceeding further without prior permission of this 
Court. The [teVeldes] thereafter sought and received per- 
mission from this Court to proceed with a new application 
for a special use permit. This action by this Court makes 
the [appellees’] first four claims for relief moot. 

With regard to the meetings held by the Board and Planning 
Commission in February and March 2000, the district court 
found that these meetings satisfied the public meetings law and 
that “[t]he public was given proper notice and was allowed to 
comment. The members of each body carefully and thoughtfully 
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reviewed the evidence received at the respective public hearings 
and made their decisions solely on that evidence.” The court fur- 
ther found that these meetings did not violate due process and 
that the issuance of the second permit to the teVeldes was not 
contrary to the public interest. Thus, the court ordered the 
amended petition dismissed with prejudice and vacated the tem- 
porary injunction previously issued by the court. 

On December 28, 2000, the appellants filed a motion for new 
trial and a motion for an award of attorney fees and expenses. 
On February 12, 2001, the district court denied the motion for 
new trial and granted, in part, the appellants’ motion for attorney 
fees. Specifically, the court granted the appellants attorney fees 
and expenses of $6,216.87, which the court calculated as fol- 
lows: three attorneys, 20 hours each at $130, $80, and $95 (as 
per the requested rates set forth in the corresponding affidavits), 
plus mileage of 377 miles at 31 cents per mile (the then existing 
state rate). The court specifically stated that the hours allotted to 
each attorney include support staff and office expenses. The 
appellants have timely appealed to this court. 


III. ASSIGNMENTS OF ERROR 

Summarized and restated, the appellants’ assigned errors on 
appeal are as follows: (1) With regard to the September 1999 
grant of the teVeldes’ application for a conditional use permit, 
the district court erred in dismissing as moot the appellants’ 
public meetings law claim, civil rights claim, zoning regulations 
claim, and claim that issuance of the permit was contrary to the 
public interest; (2) with regard to the March 2000 grant of the 
teVeldes’ application for a conditional use permit, the district 
court erred in dismissing as moot the appellants’ public meet- 
ings law claim, civil rights claim, zoning regulations claim, and 
claim that issuance of the permit was contrary to the public 
interest; and (3) the trial court erred in failing to award $32,669 
in attorney fees and expenses incurred by the appellants. 


IV. STANDARD OF REVIEW 
[1] Actions for relief under the public meetings laws are 
both tried by the trial court and reviewed by appellate courts as 
equitable cases, given that the relief sought is in the nature of 
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a declaration that action taken in violation of the laws is void 
or voidable. Hansmeyer v. Nebraska Pub. Power Dist., 6 Neb. 
App. 889, 578 N.W.2d 476 (1998). See, Otey v. State, 240 Neb. 
813, 485 N.W.2d 153 (1992); Meyer v. Board of Regents, 1 
Neb. App. 893, 510 N.W.2d 450 (1993). 

[2] On appeal from an equity action, an appellate court tries 
factual questions de novo on the record and, as to questions of 
both fact and law, is obligated to reach a conclusion independent 
of the conclusion reached by the trial court. Burlington 
Northern Santa Fe Ry. Co. v. Chaulk, 262 Neb. 235, 631 N.W.2d 
131 (2001); White v. Board of Regents, 260 Neb. 26, 614 N.W.2d 
330 (2000). 

[3] In reviewing a decision of the district court regarding a 
zoning appeal, the standard of review is whether the district court 
abused its discretion or made an error of law. Where competent 
evidence supports the district court’s factual findings, an appel- 
late court will not substitute its factual findings for those of the 
district court. Eastroads v. Omaha Zoning Bd. of Appeals, 261 
Neb. 969, 628 N.W.2d 677 (2001); Fitzke v. City of Hastings, 255 
Neb. 46, 582 N.W.2d 301 (1998). 


V. ANALYSIS 


1. ALLEGED ERRORS RELATING TO TEVELDES’ INITIAL 
APPLICATION APPROVED ON SEPTEMBER 14, 1999 

The appellants’ first assignment of error is that the trial court 
erred in dismissing as moot their claims relating to the initial 
conditional use permit granted by the Board on September 14, 
1999. The appellants alleged violations of public meetings law, 
due process, and Antelope County zoning regulations and also 
claimed that the Board’s grant of the teVeldes’ request for a con- 
ditional use permit was contrary to the public interest. They 
sought the following relief: an order declaring the action of the 
Board in granting the initial teVelde application to be void and 
of no legal effect, a permanent injunction preventing the 
appellees from taking any action to implement the initial 
teVelde conditional use permit, an award of reasonable attorney 
fees and costs, and such additional relief as the district court 
deemed just and proper. 
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[4,5] A case becomes moot when the issues initially presented 
in litigation cease to exist or the litigants lack a legally cogni- 
zable interest in the outcome of litigation. Green v. Lore, 263 
Neb. 496, 640 N.W.2d 673 (2002); Putnam v. Fortenberry, 256 
Neb. 266, 589 N.W.2d 838 (1999). A moot case is one which 
seeks to determine a question which does not rest upon existing 
facts or rights, in which the issues presented are no longer alive. 
State ex rel. Lamm v. Nebraska Bd. of Pardons, 260 Neb. 1000, 
620 N.W.2d 763 (2001). 

The district court’s November 17, 1999, order granted the 
appellants’ requested relief in that the court declared void the 
Board’s September 14 grant of the teVelde’s request for a con- 
ditional use permit and issued a temporary injunction prohibit- 
ing the appellees from recognizing the September 1999 condi- 
tional use permit as valid and the teVeldes from taking any 
action to expand their existing dairy until further court order. 

Furthermore, because the teVeldes, and their limited liability 
company, Royal View Ranch L.L.C., have filed subsequent per- 
mit applications with the permission of the court, their initial 
application is no longer viable; thus, the appellants’ claims relat- 
ing to the teVeldes’ first application do not rest upon existing 
facts. This renders these claims moot, with the exception of the 
appellants’ claim regarding the inadequacy of attorney fees 
granted by the district court pursuant to the Nebraska public 
meetings law, which claim we address later in this opinion. See 
Neb. Rev. Stat. § 84-1414(3) (Reissue 1999) (plaintiff who has 
successfully brought lawsuit claiming violation of Nebraska 
public meetings law may be awarded reasonable attorney fees 
and court costs). Thus, the court properly considered the appel- 
lants’ claim for attorney fees pursuant to the public meetings law 
and properly dismissed the appellants’ remaining claims relating 
to the September 1999 grant of a conditional use permit as moot. 


2. ALLEGED ERRORS RELATING TO TEVELDES’ 
APPLICATION GRANTED IN MARCH 2000 
The appellants’ second assignment of error is that the trial 
court erred in dismissing their claims relating to the March 
2000 grant of the second conditional use permit. The appel- 
lants alleged violations of public meetings law, due process, 
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and zoning regulations and that the court erred in failing to 
find that the Board’s grant of the teVeldes’ request for a condi- 
tional use permit was contrary to the public interest. 


(a) Public Meetings Law 
We first address whether the district court erred in dismissing 
the appellants’ public meetings law claim relating to the March 
2000 grant of a conditional use permit to the te Veldes. 
[6] The declaration of intent of the Nebraska public meetings 
law provides, in part: 

It is hereby declared to be the policy of this state that the 
formation of public policy is public business and may not 
be conducted in secret. 

Every meeting of a public body shall be open to the pub- 
lic in order that citizens may exercise their democratic priv- 
ilege of attending and speaking at meetings of public bodies 


Neb. Rev. Stat. § 84-1408 (Reissue 1999). The public meetings 
laws are to be broadly interpreted and liberally construed to 
obtain the objective of openness in favor of the public. Grein v. 
Board of Education, 216 Neb. 158, 343 N.W.2d 718 (1984); 
Hansmeyer v. Nebraska Pub. Power Dist., 6 Neb. App. 889, 578 
N.W.2d 476 (1998). 

The district court denied the appellants’ public meetings law 
claim regarding the March 2000 approval of the te Veldes’ appli- 
cation for a conditional use permit, finding, “The public was 
given proper notice and was allowed to comment. The members 
of each body carefully and thoughtfully reviewed the evidence 
received at the respective public hearings and made their deci- 
sions solely on that evidence.” 

We have conducted a de novo review of the evidence, as we 
are required to do, and the evidence establishes that two Planning 
Commission members testified at trial that they considered evi- 
dence presented at the August 31, 1999, illegal meeting in decid- 
ing to vote to recommend granting the teVeldes’ application for 
a conditional use permit. Planning Commission member Perdew 
testified that in deciding to vote affirmatively for the teVeldes’ 
application at the Planning Commission hearing held on 
February 15 and 16, 2000, she considered “all the information 
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that we gathered and all the testimony that people gave us,” 
which included information gathered at the August 31, 1999, 
meeting at the Summerhill Dairy. Further, although Planning 
Commission member Erb testified that he “didn’t figure [that he] 
was supposed to use any information [he] got from [the illegal] 
meeting,” he also admitted that he was “not sure” whether he 
considered information obtained at the illegal meeting and that 
he may have considered the information “[t]o some extent.” 

Compounding this error is testimony by Board chairperson 
Curtis, who testified that the Board members rely upon the find- 
ings and recommendations of the Planning Commission in decid- 
ing whether to grant a conditional use permit. Furthermore, 
Board member Rix testified that in making his decision to vote 
for the teVeldes’ application, he “relied pretty heavily” on the 
findings and recommendations of the Planning Commission as 
they are reported to the Board. 

[7] It is unthinkable that after a court has voided a board’s 
action after determining that a meeting was held in violation of 
the public meetings law, the law would still allow members of 
that board to consider information obtained at that illegal meet- 
ing. To do so would completely contradict the stated intent of 
the public meetings law, which is to ensure that the formation of 
public policy is public business, not conducted in secret, and to 
allow citizens to exercise their democratic privilege of attending 
and speaking at meetings of public bodies. We simply do not 
know the content and extent of the information that was pre- 
sented at the illegal meeting. Furthermore, official reports of 
closed meetings, “‘even if issued, will seldom furnish a com- 
plete summary of the discussion leading to a particular course of 
action... .’” Grein v. Board of Education, 216 Neb. 158, 164, 
343 N.W.2d 718, 722 (1984). 

To allow board members to consider information obtained at a 
meeting that has been judicially determined to be in violation of 
the public meetings law would allow those board members to con- 
sider information that has not been brought before the public and 
thus would deprive citizens of both hearing said information and 
speaking either for or against it. Thus, we hold that once a meet- 
ing has been declared void pursuant to Nebraska’s public meet- 
ings law, board members are prohibited from considering any 
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information obtained at the illegal meeting. Consequently, having 
determined that information obtained at the illegal meeting in the 
case at hand was considered by two Planning Commission mem- 
bers, we have no choice but to declare void the actions taken by 
the Planning Commission at the February 15 and 16, 2000, meet- 
ing and by the Board at the subsequent March 7 meeting. 

Furthermore, because the invalidity of the Planning 
Commission’s and Board’s actions taken on the teVeldes’ third 
application cannot be cured, this matter is remanded to the dis- 
trict court with instructions to enter an order permanently 
enjoining the teVeldes from proceeding upon the grant of their 
third application for a conditional use permit. 


(b) Remaining Claims 

The appellants also claim that the district court erred in dis- 
missing their due process claim relating to the Board’s March 
2000 grant of a conditional use permit to the teVeldes and in 
failing to find that that grant violated Antelope County zoning 
regulations and was contrary to the public interest. 

[8] Because we have determined that the March 2000 grant of 
the teVeldes’ request for a conditional use permit was void, a 
determination of this assigned error is not necessary, as the 
appellants have already received their requested relief. An 
appellate court is not obligated to engage in an analysis which is 
not necessary to adjudicate the case and controversy before it. 
Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994). 

[9] Furthermore, to the extent that the appellants’ claims 
requested monetary damages, the evidence at trial was insuffi- 
cient to prove monetary damages sustained by the appellants. 
Damages, like any other element of a plaintiff’s cause of action, 
must be pled and proved, and the burden is on the plaintiff to 
offer evidence sufficient to prove the plaintiff’s alleged damages. 
Gagne v. Severa, 259 Neb. 884, 612 N.W.2d 500 (2000). See 
World Radio Labs. v. Coopers & Lybrand, 251 Neb. 261, 557 
N.W.2d 1 (1996). 


3. ATTORNEY FEES 
Finally, the appellants claim that the trial court erred in award- 
ing $6,216.87 instead of $32,669 in attorney fees and expenses 
incurred by the appellants. 
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[10] As a general rule, attorney fees and expenses may be 
recovered in a civil action only where provided for by statute 
or when a recognized and accepted uniform course of proce- 
dure has been to allow recovery of attorney fees. Salkin v. 
Jacobsen, 263 Neb. 521, 641 N.W.2d 356 (2002); In re 
Guardianship & Conservatorship of Donley, 262 Neb. 282, 
631 N.W.2d 839 (2001); Nebraska Nutrients v. Shepherd, 261 
Neb. 723, 626 N.W.2d 472 (2001). In the instant case, the rel- 
evant statutory provision is § 84-1414(3), which declares that 
citizens of this state may commence actions in district court 
for the purpose of requiring compliance with or preventing 
violations of the public meetings laws or for the purpose of 
declaring an action of a public body void. Section 84-1414(3) 
also provides that “[t]he court may order payment of reason- 
able attorney’s fees and court costs to a successful plaintiff in 
a suit brought under this section.” 

[11] Further, it is well established that discretionary decisions 
of the trial courts on attorney fees will be upheld on appeal absent 
a showing of abuse of discretion. Jn re Estate of Watkins, 243 Neb. 
583, 501 N.W.2d 292 (1993); Hansmeyer v. Nebraska Pub. Power 
Dist., 6 Neb. App. 889, 578 N.W.2d 476 (1998). 

[12] In determining an award of attorney fees, appropriate 
considerations include the nature of the case, the results 
obtained, the amount involved in the controversy, the services 
performed, the length of time required for preparation, the skill 
devoted to preparation and presentation of the case, and the nov- 
elty and difficulty of the questions raised, as well as customary 
charges of the bar for similar services. Hansmeyer v. Nebraska 
Pub. Power Dist., supra. 

In the instant case, it is apparent from the record that the 
amount of attorney fees requested by the appellants included 
amounts spent to advance the public meetings law violation 
claims, but also amounts spent to advance the appellants’ other 
claims. Considering the difficulty of the questions raised by the 
appellants’ public meetings law claim and the length of time and 
skill required for preparation of this claim, we cannot say that 
the district court abused its discretion in its award of attorney 
fees. Therefore, this assigned error is without merit. 
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VI. CONCLUSION 

The portion of the district court’s order finding that the appel- 
lants’ causes of action relating to the September 1999 grant of the 
teVeldes’ first application were moot is affirmed. Likewise, the 
district court’s award of attorney fees is affirmed. However, the 
actions taken by the Planning Commission at the February 15 and 
16, 2000, meeting and by the Board at the March 7 meeting are 
declared void, and this cause is remanded to the district court with 
instructions to enter an order permanently enjoining the teVeldes 
from proceeding upon the grant of their third application. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 

HANNON, Judge, dissenting. 

I must respectfully dissent from the majority opinion. For 
the reasons stated below, I think this court should reverse the 
district court’s order that dismisses as moot the action con- 
ceming the Board’s September 14, 1999, approval of the first 
conditional use permit application and grant a permanent 
injunction prohibiting the teVeldes from acting pursuant to that 
permit, rather than affirming the court’s dismissal. I would 
also direct the trial court to award attorney fees to the appel- 
lants for the entire action, pursuant to § 84-1414(3). I believe 
this court should further declare all proceedings before the 
Board and the district court in this case after September 28, 
1999, void because the action of the Board on the second and 
third applications was taken without jurisdiction and hence 
was void. I would order those latter applications dismissed for 
lack of jurisdiction. 

The basis for my position is the proposition that in the case of 
an appeal from an administrative tribunal, “[o]nce the review 
powers of a court have been invoked, the board has no further 
jurisdiction over a matter until there is a remand from the court.” 
4 Rathkopf’s The Law of Zoning & Planning § 48.03[3][b] 
(Edward H. Ziegler, Jr. ed. 1997). (Below, I cite and discuss the 
cases upon which I rely.) In my view, the action which the appel- 
lants filed in the district court for Antelope County on September 
28, 1999, was an action to set aside the Board’s order of 
September 14 as void under the open meetings law and was an 
appeal from that order and the action of the Board under Neb. 
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Rev. Stat. § 23-174.09 (Reissue 1997). I therefore take the posi- 
tion that under the rule summarized by the above authority, the 
Board did not have any further authority to entertain the te Veldes’ 
applications for a permit until the district court dismissed the 
action concerning the Board’s order on the first application. 

It is rather clear that the order of September 14, 1999, was 
issued in violation of the public meetings law and should be 
declared void under § 84-1414. In declaring the order void under 
that law, the trial court merely entered a temporary injunction. 
Of course, a temporary injunction is not a final order. See, 
Einspahr v. Smith, 46 Neb. 138, 64 N.W. 698 (1895); O’Connor 
v. Kaufman, 6 Neb. App. 382, 574 N.W.2d 513 (1998). That 
order could not have become final until the court entered a final 
order. The Board’s and Planning Commission’s action with 
regard to the teVeldes’ first application was void, and the trial 
court clearly would have been justified in entering a final order 
declaring that action void; or, the teVeldes could have confessed 
judgment or dismissed their losing appeal and started over, but 
this did not happen. The district court’s jurisdiction continued 
until a final order was entered and that order was appealed, and 
since that appeal is still pending in this court, this court has 
exclusive jurisdiction. Therefore, in my view, the case which 
was started on September 28, 1999, will not be disposed of until 
this appeal is concluded by this court or the Nebraska Supreme 
Court, as the case may be. 

I realize one might take the position that by filing the amended 
petition on June 1, 2000, the appellants abandoned their original 
petition. However, this would make no difference, because all of 
the proceedings had before the Board between September 28, 
1999, and that date were already void because there was an appeal 
pending in the district court during all of that time. In addition, the 
appellants never abandoned their position that they wanted an 
order reversing the order granting the initial application. 

I am not relying solely upon the above-quoted proposition for 
authority for my position. That quote merely summarizes the 
authorities upon which I rely. In 73A C.J.S. Public Administrative 
Law and Procedure § 194 (1983), it is stated: 

Except as, and to the extent that, a statute may otherwise 
provide, on institution of proceedings to review or test the 
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validity of the orders or decisions of the administrative 
agency, the agency loses jurisdiction over the subject mat- 
ter of the order during the pendency of such proceedings, 
and any order on the subject made by the agency while the 
proceedings for review are pending is a nullity. 

I look now to other jurisdictions for authority for my position. 

State, ex rel., v. Board, 54 Ohio St. 2d 75, 374 N.E.2d 1355 
(1978), was an action in which the Ohio Court of Appeals dis- 
missed a complaint for a writ of prohibition and the Ohio 
Supreme Court reversed. In that case, a steel company sought a 
writ of prohibition to stop an environmental board of review 
(environmental board) from continuing and to allow further pro- 
ceedings prior to final appellate determination of an appeal of a 
first proceeding which was pending in the Ohio Court of 
Appeals. The Ohio Director of Environmental Protection 
(Director) had issued a consent and abatement order. This was 
appealed to the environmental board, and it found that the 
Director had no authority to issue a consent order and directed 
that the previous order of the Director be vacated and that the 
Director issue a conditional order and hold a second hearing. 
The environmental board’s order was appealed in December 
1976. The Director issued a conditional order on December 29 
and issued a second one on February 18, 1977. The second order 
was appealed. The steel company then instituted a writ of prohi- 
bition in the Ohio Court of Appeals, and that court denied the 
writ. The steel company argued that when the environmental 
board’s final order was appealed, the environmental board lost 
jurisdiction over the subject matter and could not entertain relit- 
igation of issues pending on appeal; that a writ of prohibition 
should be issued, because the environmental board was without 
authority; and that an appeal from the relitigation would not be 
an adequate remedy. Id. The steel company’s opponents argued 
the merits in a cross-appeal. 

The Ohio Supreme Court reviewed these matters and noticed a 
common issue between the appeal still pending in the Ohio Court 
of Appeals and the second appeal to the environmental board. In 
ruling that the environmental board was without jurisdiction to 
hear the second action, the Ohio Supreme Court stated that an 
administrative agency has jurisdiction to reconsider its decision 
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until the institution of a court appeal, but it loses its jurisdiction 
thereafter. One dissenter did not think the second proceeding was 
a substantive challenge to the earlier decision, and a second dis- 
senter could not see the “identicalness” of the two cases. Id. at 82, 
374 N.E.2d at 1359. 

In American Smelting & Ref. Co. v. Arizona Air Pol. C. H. 
Bd., 113 Ariz. 243, 550 P.2d 621 (1976), an appeal from the 
Arizona Air Pollution Control Hearing Board (pollution board) 
was dismissed as moot by the Superior Court of Maricopa 
County. In that case, the pollution board had entered an order 
which renewed certain restrictions and the plaintiff, a refining 
company, had appealed. Sua sponte, the pollution board 
vacated the order which formed the basis for the refining com- 
pany’s complaint in superior court and ordered a hearing for 
the purpose of modifying a conditional permit previously 
ordered. The pollution board then filed a motion in the supe- 
rior court to dismiss the complaint because the order appealed 
from had been vacated, and the superior court granted that 
motion on the ground that the issue had become moot. The 
refining company appealed upon the basis that its previous 
appeal had divested the pollution board of jurisdiction to fur- 
ther consider the matter. The Supreme Court of Arizona 
agreed. In making that decision, the court said, “A board, com- 
mission or tribunal can use its appropriate modification power 
to reconsider decisions until the time when an appeal is per- 
fected.” Id. at 244, 550 P.2d at 622. It further said, by way of 
quoting an earlier case: 

“‘TW]here an appeal had already been perfected from the 
judgment of the lower court, the Commission’s revocation 
of the certificate it had theretofore issued to Whitfield was 
a direct and plain invasion of the appellate and revisory 
powers of this court. The order in question certainly did 
not aid the appeal; rather, it would tend to nullify it. The 
jurisdiction of this court when properly invoked must be 
protected. It cannot be defeated or usurped to the extent 
that its decision when rendered be nugatory.’” 
Id, at 244-45, 550 P.2d at 622-23. 

The order of the pollution board entered after the appeal was 

perfected was declared void and of no effect, and therefore, the 
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superior court had no basis upon which to dismiss the complaint 
as moot. In American Smelting & Ref. Co., the superior court 
was directed to consider the merits of the first appeal. 

In Martin v. Dayton School Dist., 85 Wash. 2d 411, 536 P.2d 
169 (1975), a school district had issued a teacher a notice of dis- 
charge which was legally defective. On the same day that the 
plaintiff appealed the notice of discharge to the superior court, 
the school district issued a second, legally adequate notice. The 
trial court and the Washington Supreme Court upheld the 
teacher’s discharge. In doing so, the latter court said that it rec- 
ognized the general rule that the jurisdiction of an administra- 
tive agency over a particular matter ends when the decision is 
appealed to the court. /d. The reason for this rule was that the 
court’s jurisdiction must be complete and not subject to being 
interfered with or frustrated by concurrent actions by the admin- 
istrative body. The Washington Supreme Court affirmed the 
action of the trial court because when the school district issued 
the second notice, the appeal from the notice of discharge was 
limited to the court clerk’s act of receiving a notice of appeal. /d. 
It emphasized that the trial court had taken no action and that the 
plaintiff was in no way prejudiced. This case represents a close 
call on an exceptional situation. 

In Gagne v. Inhabitants of City of Lewiston, 281 A.2d 579 
(Me. 1971), there were substantive issues, but there was also a 
procedural issue related to the one before this court. The appli- 
cable law provided that a board was without authority to grant a 
company a building exception and to issue a permit for changes 
to a structure unless it ruled that the structure as changed was 
not substantially more detrimental or injurious to the neighbor- 
hood than the existing structure. The Maine Supreme Court con- 
strued this condition to require a finding of fact by the board. 
The issue was, “Can the absence of this jurisdictional finding be 
cured by another vote after the Plaintiffs have begun their appeal 
to the Superior Court by commencing a civil action .. . ?” Id. at 
583. The court reviewed some authority and stated: 

However, we consider the better reasoned concept of the 
nature of an appeal to be that the filing of an appeal 
removes the cause from the administrative tribunal to the 
Superior Court. We hold that the appeal terminates the 
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authority of the tribunal to modify its decisions unless the 
court remands the matter to the tribunal for its further 
action, thereby reviving its authority. 

Id. 

The Gagne court recognized that administrative determina- 
tions are subject to change when the matter has not passed 
beyond the control of the administrative authorities, but that 
when the jurisdiction of the administrative body has terminated, 
there is no longer the power to change that determination. 

In Commission v. Continental, 143 Colo. 590, 355 P.2d 83 
(1960), a plaintiff filed a complaint before a commission, alleg- 
ing unlawful discrimination. In due time, the commission 
entered its findings of fact, its conclusions of law, and an order 
finding the defendant, an airline, guilty of discrimination and 
unfair employment practices, and it ordered the airline to cease 
and desist. The order was signed only by the coordinator of the 
commission. The airline filed a petition in the district court, 
seeking judicial review. The district court remanded the cause to 
the commission and ordered it to make certain findings and then 
return the record to the appellate court. Without further notice to 
the parties or a hearing, the commission entered new findings 
and new orders, and the enlarged record was sent back to the 
district court. The district court held that the proceedings for 
which the review had been instituted had been withdrawn by the 
commission and that the questions raised in the proceedings 
were moot. The Colorado Supreme Court considered dismissing 
the writ of error because there was no final order, but it con- 
cluded that the cause should be remanded for further considera- 
tion by the trial court. 

In making this decision, the Colorado Supreme Court consid- 
ered whether the commission had jurisdiction on its own motion 
to vacate, alter, amend, or in any manner enlarge upon an order 
for which proceedings are directed. It relied in part upon a spe- 
cific statute and stated: 

Even in the absence of the language of the statute this court 
has repeatedly held that an administrative agency is without 
authority to change, alter or vacate an order while review 
proceedings are pending in the district court, even as an 
inferior court is without authority to vacate or modify a 
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judgment after writ of error has issued out of this court 
directed to such judgment. 
Id. at 594, 355 P.2d at 86. 

In Young v. Eldridge, 243 S.W.2d 483 (Ky. 1951), a circuit 
court reviewed orders of the Department of Motor Transportation 
(DMT) relative to renewing, granting, or refusing certain certifi- 
cates to operate trucks. Truck operators had filed protests to a 
renewal, and the DMT denied the motion to renew and a motion 
to operate a route identical to one the operators already had. The 
applicant seeking renewal appealed, and the action remained on 
the court’s docket. 

Another party filed a complaint, alleging that the applicant 
was in violation of its certificate and was encroaching upon it. 
The applicant sought a certificate for unrestricted operation 
from Louisville to Jamestown over what was called a “ ‘slightly 
different route.’” Jd. at 485. The other parties protested the fil- 
ing of the second application while the DMT’s ruling was pend- 
ing on appeal in the circuit court. The DMT acted, granting a 
certificate to operate from Louisville to Somerset and from 
Louisville to Jamestown. This ruling was affirmed by the circuit 
court, which also affirmed the ruling where the DMT had denied 
the previously mentioned motion to reinstate a certificate. In 
making its decision, the Young court stated, “[T]he [DMT] was 
without jurisdiction to hear [the applicant’s] application for an 
unrestricted certificate from Louisville to Jamestown while the 
appeal was pending from the [DMT’s] ruling wherein it refused 
to renew certificate No. 110 or to grant a new certificate cover- 
ing an identical route.” Jd. at 485. 

However, the Young court held that the DMT would have 
jurisdiction for a new application by the same applicant for a 
different route. 

I can find no Nebraska cases directly discussing this matter. 
However, in Samardick of Grand Island-Hastings, Inc. v. B.D.C. 
Corp., 183 Neb. 229, 231, 159 N.W.2d 310, 313 (1968), the 
Nebraska State Railway Commission (commission) had entered 
an order authorizing the appellant to engage in operations as a 
contract carrier by motor vehicle to transport “cash, letters, 
checks and other commercial papers, data processing materials, 
and other documents and records thereto related” over two regular 
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routes. After the appeal was perfected, the commission entered an 
“order nunc pro tunc” correcting the order because there was no 
comma between the words “ ‘cash’ ” and “ ‘letters’ ” in the above- 
quoted matter in the order, but a comma between those words was 
in the application. /d. The Nebraska Supreme Court held that the 
commission was allowed to do this. In so doing, it stated: 
“An appeal or error proceeding, properly perfected, 
deprives the trial court of any power to amend or modify 
the record as to matters of substance, but the pendency of 
an appeal or writ of error ordinarily does not deprive the 
trial court of the power to correct its record so that it will 
truly set forth the proceedings as they actually occurred, 
even though the correction of the error deprives the appel- 
lant of his ground of appeal.” 
Id. at 231-32, 159 N.W.2d at 313. 

The Supreme Court then stated that the same rule applies to 
administrative agencies. The court went on to consider the mer- 
its of whether or not the action taken by the commission gave 
rise to a true nunc pro tunc order, concluded that it did, and 
affirmed the trial court’s decision. 

From a study of the cases I cite and discuss above, I conclude 
that the proceedings as conducted by the trial court in this case 
violated two basic but consistent notions: one, that a proceeding 
on an application for certain relief cannot be litigated in an 
appellate tribunal at the same time as the same matter is litigated 
in a trial-level tribunal, and two, that litigants such as the 
teVeldes cannot maintain the validity of an initial order on the 
appeal level while at the same time instituting and maintaining 
a new action at the lower level just in case their position in sup- 
port of the first proceedings should prove to be wrong. I do not 
think the district court’s permission for the teVeldes to file the 
subsequent action gave the subsequent action any validity. 

If my position were adopted, this case would determine that 
no valid decision has been made on the teVeldes’ application and 
that therefore, they could file a new application when these pro- 
ceedings are over. Upon the basis of Pokorny v. City of Schuyler, 
202 Neb. 334, 275 N.W.2d 281 (1979), I am inclined to think this 
action would not prevent a full proceeding on any new applica- 
tion, but that issue can be settled only in a proceeding on any 
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future application the teVeldes might see fit to institute, not in 
this appeal. 


10. 


1]. 


Betry A. McGuiRE, APPELLEE, V. 
JAMES G. MCGUIRE, APPELLANT. 
652 N.W.2d 293 


Filed October 1, 2002. No. A-01-513. 


Divorce: Property Division: Alimony: Attorney Fees: Appeal and Error. In 
actions for dissolution of marriage, an appellate court reviews the case de novo on 
the record to determine whether there has been an abuse of discretion by the trial 
judge. This standard of review applies to the trial court’s determinations regarding 
division of property, alimony, and attorney fees. 

Appeal and Error. In a review de novo on the record, an appellate court reappraises 
the evidence as presented by the record and reaches its own independent conclusions 
with respect to the matters at issue. 

Judgments: Evidence: Appeal and Error. Where the credible evidence is in con- 
flict on a material issue of fact, the appellate court considers and may give weight 
to the circumstances that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another. 

Divorce: Property Division. As a general rule, all property accumulated and 
acquired by either spouse during the marriage is part of the marital estate, unless 
it falls within an exception to the general rule. 

Property Division. With some exceptions, the marital estate does not include 
property acquired by one of the parties through gift or inheritance. 

Property Division: Proof. The burden of proof to show that property is nonmari- 
tal remains with the person making the claim. 

Property Division. The marital estate includes property accumulated and acquired 
during the marriage through the joint efforts of the parties. 

___.. A marital debt is one incurred during the marriage and before the date of 
separation by either spouse or both spouses for the joint benefit of the parties. 
Property Division: Proof. The burden to prove that a debt is nonmarital is on the 
party making that claim. 

Divorce: Property Division. Neb. Rev. Stat. § 42-366(8) (Reissue 1998) provides 
that the court shall include as part of the marital estate, for purposes of the division 
of property at the time of dissolution, any pension plans, retirement plans, annu- 
ities, and other deferred compensation benefits owned by either party, whether 
vested or not vested. 

Stipulations: Parties: Trial: Courts. Stipulations voluntarily entered into 
between the parties to a cause or their attorneys, for the government of their con- 
duct and the control of their rights during the trial or progress of the cause, will be 
respected and enforced by the courts, where such stipulations are not contrary to 
good morals or sound public policy. 
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12. Stipulations: Parties: Courts: Good Cause. Courts will enforce valid stipulations 
unless some good cause is shown for declining to do so, especially where the stip- 
ulations have been acted upon so that the parties could not be placed in status quo. 

13. Divorce: Property Settlement Agreements: Courts. It is the duty of the court to 
scrutinize settlement agreements closely in divorce actions and to protect against 
fraud, intimidation, and ignorance and to guard against unconscionable results. The 
court is required to render a fair and equitable result under all the circumstances. 

14. Property Division. The ultimate test in determining the appropriateness of the 
division of property is fairness and reasonableness as determined by the facts of 
each case. 


Appeal from the District Court for Wayne County: Robert B. 
Ensz, Judge. Affirmed as modified. 


Thomas B. Donner for appellant. 


Christopher J. Connolly, of Olds, Pieper & Connolly, and, on 
brief, Michael L. Nozicka for appellee. 


Irwin, Chief Judge, and HANNON and INBopy, Judges. 


HANNON, Judge. 
INTRODUCTION 

James G. McGuire appeals from the decree dissolving his 
marriage to Betty A. McGuire, alleging the trial court abused its 
discretion with respect to its treatment of his five life insurance 
policies; a $7,000 check from his father, used to help purchase 
the marital home; a debt incurred by Betty during the marriage 
to obtain a student loan for their daughter’s education; and his 
retirement account, valuing it contrary to a stipulation of the 
parties. We conclude the debt incurred for the student loan is not 
a marital debt and should not be so treated, but otherwise, the 
disputed matters were within the discretion of the trial court. We 
therefore affirm as modified. 


BACKGROUND 
James and Betty were married on June 21, 1975. Betty filed a 
petition for dissolution of marriage on July 31, 2000. A hearing 
was held on March 30, 2001, and the court rendered its decree 
dissolving the marriage on April 30. At the time of the dissolu- 
tion, James was 52 years old and Betty was 45 years old. James 
was employed by Zach Propane Service, Inc. (Zach Propane), 
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earning $10.35 an hour, and Betty was employed as the city 
clerk for Wayne, Nebraska, earning $35,000 a year. Two chil- 
dren were born of the marriage: Jaime, on February 16, 1977; 
and Adam, on August 13, 1984. 

The hearing began by counsel for the parties advising the 
court of a number of stipulations. Those stipulations were that (1) 
Betty would receive custody of Adam; (2) James would pay 
Betty $367 per month as child support; (3) Betty would maintain 
health insurance for Adam; (4) each party would pay his or her 
own attorney fees; (5) each party would keep the personal prop- 
erty and vehicles in his or her possession, and the value of the 
personal property held by each was of equal value; (6) James’ 
retirement account has a value of $1,001 which reflects a dis- 
count of 25 percent afforded for the tax liability; (7) certain debts 
were valued as: home mortgage, $43,342; MBNA credit card, 
$14,700; Mark Johnson, $1,704; John Thor, $1,285; Baxter 
Brown, $363; Zach Oil, $457; Zach Propane, $385; and appraisal 
fee, $200; (8) Betty’s retirement account would be split equally; 
(9) income from James’ life insurance policies is sufficient to set 
off the premium; (10) no alimony would be awarded to either 
party; and (11) in the event the parties do not execute the neces- 
sary quitclaim deeds, bills of sale, or vehicle titles within 30 days 
after entry of the decree of dissolution, the decree would operate 
as if said deeds, bills of sale, or vehicle titles had been executed 
to conform with the decree. The treatment of certain items in 
which the parties could not agree on are discussed in more detail 
below and form the basis of this appeal. 


Life Insurance Policies. 

During the course of the marriage, five State Farm life insur- 
ance policies owned by James and insuring his life were 
acquired. Loans were incurred against some of the policies dur- 
ing the marriage. For over 5 years, the policies have been on a 
premium offset plan, where the interest and dividends pay the 
premium so that James has not had to come up with any 
out-of-pocket funds to do so. It was stipulated that provided the 
interest or dividend rates do not change and there are no other 
significant changes in the policies, there should be sufficient 
income to continue offsetting the premiums. 
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At the time of dissolution, the policies had an aggregate sur- 
render value of $16,303.39 and a possible taxable gain of 
$48,029.14 if James were to surrender the policies. James admit- 
ted that only upon surrender of the policies would the taxable gain 
be attributable to him. He has complete control over whether or 
not the policies are ever surrendered. James said that he has no 
reason to surrender the policies at the present time or in the near 
future and that the policies do not need to be surrendered. He was 
asked why Betty should share in the tax if surrender was entirely 
in his control and if he saw no reason to surrender them in the 
foreseeable future. James answered, “Well, the foreseeable future, 
maybe they will be needed, but I don’t see any need for it right 
now.” Betty’s position on the issue of deferred tax liability on the 
policies was that it was “speculative” and “bogus.” 


$7,000 Check. 

A check for $7,000 was given during the marriage by James’ 
father, John McGuire (McGuire), and was made payable to 
James. James testified, “It was a gift to me to use as I saw fit.” 
James said that the check was deposited into a joint checking 
account he held with Betty and that it was “possibly” used to pay 
a portion of the purchase price of the home. The check was dated 
April 20, 1993, and James and Betty closed on the real estate 
purchase on April 22, the same date the check was deposited. The 
parties took title to the property as joint tenants with right of sur- 
vivorship. Both parties stated that there was never any discussion 
that the $7,000 was a separate, nonmarital asset. 

James admitted that the check was delivered from McGuire 
as part of discussions with McGuire that James and Betty were 
trying to purchase a house. James was asked if he requested a 
specific amount of money from McGuire and answered, “I 
really don’t remember the whole deal, just we seemed to be a lit- 
tle short on coming up with purchasing the home, and he said he 
had some extra money that maybe I could use .. . if I wanted to.” 

McGuire testified that James came to McGuire and said that 
James and Betty would be a little short on money to buy the 
house. McGuire said he wrote the check out and gave it to Betty. 
He testified the money was “to go to James and Betty to buy the 
house, make the down payment [sic] on the house.” When asked 
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if McGuire intended to make that a gift to Betty as well, he 
answered, “Well, not really. I wouldn’t — Jim came to me to ask 
for it. My kids need some money and I’ve got it, I usually give 
it to them. . . . l always liked Betty. I gave it to her at that time.” 
The check was payable only to James, but McGuire said he did 
not know why he did not include Betty’s name on it. 

At the time of dissolution, the residence had an appraised 
value of $86,500, with $43,342 remaining on the mortgage. 
James said that since the $7,000 was used to acquire a house for 
$75,500, the appreciation in value of that asset, based upon the 
house’s value of $86,500, would be $8,020. 


Student Loan. 

Although the petition for dissolution was filed on July 31, 
2000, Betty and James continued to reside in the same house 
until October. James testified that they had lived in separate 
areas of the house and separately managed their affairs for 
approximately 3 years before he moved out. On January 18, 
2000, while James and Betty were still married and living 
together, Betty took out a loan in the amount of $5,524 to enable 
their daughter, Jaime, to attend the Omaha School of Massage 
Therapy. Jaime was 22 years old at the time the loan was taken 
and had graduated from high school in 1995. After graduation, 
she had attended Wayne State College for 1 year and then went 
to Northeast Community College for a semester. In 1998, she 
moved to Omaha, Nebraska, and worked as a telemarketer for 
Omaha Steaks. Jaime was living independently and continued to 
work part time while attending school. 

Betty signed the note as borrower and is solely responsible 
for paying that amount; Jaime is merely listed as the student, not 
a cosigner. Betty testified that she signed the note because Jaime 
had wanted to attend the Omaha School of Massage Therapy 
when she graduated from high school, but she could not afford 
to do so. Betty agreed that Jaime was “on her own” at the time. 
James said that neither Betty nor Jaime ever talked to him about 
this loan and that he did not know about it at the time. He said 
that Jaime should have to repay it. Betty testified that Jaime had 
indicated she might pay Betty back, and Betty hoped that one 
day when Jaime was established, she would pay it back, but it 
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was uncertain whether that would happen. Betty considered that 
loan to be a marital debt. 


Value of Retirement Account. 

James and Betty each asked the court to approve all the stip- 
ulations. One of the stipulations was that James had a retirement 
account with a value of $1,001, which reflected a discount of 25 
percent for tax liability. James testified that this retirement 
account was through Zach Propane and that the value as of 
December 31, 2000, was $1,001, after the discount. 

The court’s decree states: “The parties entered into oral and 
written Stipulations prior to hearing, which Stipulations were 
received into evidence and are fair and reasonable in all respects. 
The Court specifically finds that said Stipulations are not uncon- 
scionable and are approved, and the parties are ordered to comply 
with the terms thereof.” However, in its decree, the court valued 
James’ retirement plan at $3,336.93. 


Property Division. 
In substance, the court’s division of marital property was as 
follows: 


Betty James 

Real estate $86,500.00 
State Farm life insurance 

policies (5) $16,303.39 
Betty’s 457 deferred 

compensation plan 50% 50% 
Knights of Columbus 

insurance policy 366.00 
James’ profit-sharing plan 3,336.93 

Total Assets $86,500.00 $20,006.32 

Mortgage on home $43,342.00 
Nebraska student loan program 5,524.00 
MBNA credit 14,700.00 
2000 real estate taxes 

($1,424 total) 356.00 $ 1,068.00 
Appraisal fee 200.00 
Mark Johnson 1,704.00 


John Thor 1,285.00 
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Baxter Brown 363.00 
Zach Oil 457.00 
Zach Propane 385.00 
Total Liabilities $64,122.00 $ 5,262.00 
Net Marital Estate $22,378.00 $14,744.32 
Sum to equalize - 3,816.84 + 3,816.84 


Property Division $18,561.16 18,561.16 


The court explained that it valued James’ profit-sharing plan 
as the balance of his account as set forth in exhibit 29. In accord- 
ance with Neb. Rev. Stat. § 42-366(8) (Reissue 1998), the figure 
of $3,336.93 included both the vested and nonvested portions. 
The court did not include any potential tax consequences in the 
valuation of the life insurance policies and noted that the evi- 
dence showed any taxes to be speculative. Relying on Jirkovsky 
v. Jirkovsky, 247 Neb. 141, 525 N.W.2d 615 (1995), the court 
stated there must be expert testimony in the record as to poten- 
tial tax liability before a court can reduce the value due to antic- 
ipated income taxes. 

Further, the court treated the $7,000 check as marital prop- 
erty, since it was undisputed that the money was given for the 
purpose of purchasing the marital home. The evidence did not 
clearly establish the gift to be solely to James, and the money 
went immediately toward a jointly owned home as intended. 
Finally, the student loan debt for Jaime was treated as a marital 
debt, since it was undisputedly incurred during the marriage. 
James timely appealed from this order. 


ASSIGNMENTS OF ERROR 

James alleges the trial court erred in (1) determining the value 
of the life insurance policies without consideration of the 
income tax liability, (2) determining that expert testimony as to 
potential income tax liability was needed before the court could 
reduce the value of the life insurance policies for income tax lia- 
bility, (3) determining that the evidence adduced was not suffi- 
cient as to the potential income tax liability on the life insurance 
policies, (4) failing to determine that $7,000 from McGuire was 
a gift traceable to the marital home that should be set off as a 
nonmarital asset, (5) failing to include the appreciation of the 
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marital home attributable to the $7,000 as a nonmarital asset, (6) 
failing to include the value of the obligation of Jaime to repay 
the educational debt as a marital asset, (7) valuing his retirement 
account in disregard of the parties’ stipulation, and (8) deter- 
mining the property settlement award. 


STANDARD OF REVIEW 

[1] In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether there 
has been an abuse of discretion by the trial judge. This standard 
of review applies to the trial court’s determinations regarding 
division of property, alimony, and attorney fees. Carter v. Carter, 
261 Neb. 881, 626 N.W.2d 576 (2001). 

[2,3] In a review de novo on the record, an appellate court 
reappraises the evidence as presented by the record and reaches 
its own independent conclusions with respect to the matters at 
issue. Jd. However, where the credible evidence is in conflict on 
a material issue of fact, the appellate court considers and may 
give weight to the circumstances that the trial judge heard and 
observed the witnesses and accepted one version of the facts 
rather than another. Heald v. Heald, 259 Neb. 604, 611 N.W.2d 
598 (2000). 

A judicial abuse of discretion exists when a judge, within the 
effective limits of authorized judicial power, elects to act or 
refrain from acting, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substan- 
tial right or a just result in matters submitted for disposition 
through a judicial system. Kearney v. Kearney, ante p. 88, 644 
N.W.2d 171 (2002). 


ANALYSIS 
Life Insurance Policies. 

James’ first three assignments of error relate to the five life 
insurance policies he owned and was awarded in the dissolution 
decree at cash surrender value. An exhibit in evidence shows the 
policy number, face value, anniversary date, annual premium, 
cash surrender value, dividend, accumulated dividend, loan bal- 
ance, and taxable gain for each policy. It shows the total cash 
surrender value to be $16,303.39 and the total taxable gain to be 
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$48,029.14. James first argues that the income tax liability upon 
surrender should have been considered in determining the value 
of the policies. He contends that under the rationale of Buche v, 
Buche, 228 Neb. 624, 423 N.W.2d 488 (1988), the surrender of 
an account is not necessary to consider the income tax liability. 

In Jirkovsky v. Jirkovsky, 247 Neb. 141, 525 N.W.2d 615 
(1995), the issue on appeal was whether a retirement account 
should be discounted for possible future taxes. The Nebraska 
Supreme Court noted that in Buche, supra, it had adjusted the 
valuation of a retirement account in the marital estate by 
approximately 25 percent and had held that the income tax, 
which would have to be paid eventually, was a proper consider- 
ation in determining the present value of the account. In Buche, 
an accountant testified as to the tax consequences associated 
with the account. In Jirkovsky, the Nebraska Supreme Court 
noted that the reduction due to potential income tax liability was 
not supported by the evidence, that there was no expert testi- 
mony in the record of the tax consequences associated with the 
retirement accounts, and that there was no testimony as to 
whether the accounts would be withdrawn at any particular time. 
Thus, the court reversed the Court of Appeals’ decision which . 
reduced the IRA and Keogh accounts by 25 percent. The 
Jirkovsky court stated that Buche does not stand for the proposi- 
tion that a 25-percent reduction for taxes is appropriate in every 
case and further stated that the rate of income tax may vary from 
case to case, depending upon the circumstances of the payor. 

The issue in the instant case relates to life insurance policies, 
not retirement accounts. No expert testimony was offered on the 
income tax penalty, and James stated that he did not plan to sur- 
render the policies in the foreseeable future. Based on Jirkovsky 
and Buche, as well as James’ testimony which did not establish 
that the insurance policies would be surrendered in the reason- 
ably near future, we find that the district court did not abuse its 
discretion in valuing the life insurance policies at their cash sur- 
render value. 


$7,000 Check. 
James claims that the $7,000 check from McGuire was a gift to 
James and should be treated as nonmarital property. That money 
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was put into a joint checking account and used to purchase the 
marital home to which James and Betty took title as joint tenants 
with right of survivorship. James also contends that he should get 
appreciation on the $7,000 investment in the house. 

[4-6] As a general rule, all property accumulated and 
acquired by either spouse during the marriage is part of the mar- 
ital estate, unless it falls within an exception to the general rule. 
Davidson v. Davidson, 254 Neb. 656, 578 N.W.2d 848 (1998). 
With some exceptions, the marital estate does not include prop- 
erty acquired by one of the parties through gift or inheritance. 
Reichert v. Reichert, 246 Neb. 31, 516 N.W.2d 600 (1994). The 
burden of proof to show that property is nonmarital remains 
with the person making the claim. Parde v. Parde, 258 Neb. 101, 
602 N.W.2d 657 (1999). Although James’ testimony was that the 
check was a gift to him, he failed to meet the burden of showing 
that the money was clearly a gift to him only and not to the mar- 
ital estate. James, Betty, and McGuire all seem to agree that the 
money was given specifically to help purchase the home which 
James and Betty were to live in during the marriage and which 
was jointly titled in their names. This is not a situation where 
money should be set off to one party, because McGuire’s intent 
in giving the money was to benefit the marital estate, both James 
and Betty. It is the intent of McGuire, the donor, and the method 
by which the parties used the money that controls. We therefore 
conclude that the district court did not abuse its discretion in 
including this sum of money in the marital estate. 


Debt on Student Loan. 

The trial court ordered Betty to pay the student loan she 
incurred for Jaime’s education, but included it with the other 
debts Betty was ordered to pay and then used the total of the 
debts to determine the net value of the property Betty received, 
for the purpose of determining that she should pay James 
$3,816.84 to equalize the property distribution. In effect, the 
decree makes James bear the burden of one-half of the $5,524 
student loan. In the decree, the trial court stated: “It is undis- 
puted that the student loan debt for [Jaime] was incurred by 
[Betty] during the course of the marriage. This is by definition a 
marital debt.” 


McGUIRE v. McGUIRE 443 
Cite as 11 Neb. App. 433 


James assigns this as error. He cites Zetterman v. Zetterman, 
245 Neb. 255, 512 N.W.2d 622 (1994) (holding that district court 
can enforce provision for support of adult child when decree was 
based upon agreement), and Kimbrough v. Kimbrough, 228 Neb. 
358, 422 N.W.2d 556 (1988) (holding that dissolution court did 
not have jurisdiction to order father to provide medical insurance 
for adult child). James asserts that the student loan is a nonmari- 
tal debt that should be paid by Betty. Betty argues that it was 
incurred during the marriage—6 months before this action was 
filed and more than 15 months before the decree was entered. 

We can find no definition of the term “marital debt” in 
Nebraska case law, but the Nebraska Supreme Court has used it. 
Other states have defined the term, and a review of their defini- 
tions might be helpful. 

In In re Marriage of Welch, 795 S.W.2d 640 (Mo. App. 1990), 
the court reviewed Missouri cases at that time and concluded 
that since its statute defined marital property as all property 
acquired by either spouse during the marriage or in contempla- 
tion of the marriage, “marital debt” should be similarly defined 
as all debt incurred by either party during the marriage or in 
contemplation of the marriage. The Welch court also held that 
marital debt was not limited to that which was jointly incurred, 
nor must both spouses control or actively participate in the deci- 
sion to incur the debt. The case recognized that the trial court 
had discretion in allocating such marital debt, but not nonmari- 
tal debt. In the more recent case In re Marriage of Pahlow, 39 
S.W.3d 87 (Mo. App. 2001), some corporate stock and the debt 
incurred by the husband to buy it were both held to be marital 
transactions, even though the parties were separated and the 
wife did not know about the transactions. The decision was 
based upon the statutory definition of “marital property,” which 
was essentially all property acquired by either spouse during the 
marriage except gift or inheritance. However, Missouri courts 
have found facts other than when the debt was incurred to be rel- 
evant. In Hicks v. Hicks, 969 S.W.2d 840 (Mo. App. 1998), the 
above definition was stated and followed where a husband was 
required to pay one-half of a wife’s student loan incurred during 
the marriage and one-half the debt remaining on a vehicle pur- 
chased by the wife even though the husband disagreed with its 
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purchase. However, the Hicks court noted that both debts were 
“used to benefit the marriage.” Jd. at 846. In Wright v. Wright, 
1 S.W.3d 52 (Mo. App. 1999), the wife had borrowed $8,400. 
She deposited $5,000 into the parties’ joint checking account, 
used $900 to pay off the balance on the parties’ Visa card, and 
applied $2,500 on a Discover card balance. She testified that the 
parties still owed $2,660 on their Discover card and that she bor- 
rowed $7,000 from her father immediately following their sepa- 
ration, which loan she spent on house payments and repairs, car 
payments, and groceries. The husband testified that he did not 
know about these transactions, but she testified that he did. The 
trial court found that the husband should not have to pay the 
$8,400 debt, the Discover card balance, or the debt to the wife’s 
father, but the trial court somewhat inconsistently called these 
debts “marital debts.” Interestingly, the appellate court found, 
without explanation, that the record would support either find- 
ing that these debts were or were not marital debts, and the 
appellate court remanded the case to the trial court for a deter- 
mination of that issue. These cases cannot be summarized as a 
holding that all debts incurred during the marriage are marital 
debts, in spite of the broad definitions used. 

In In re Marriage of Scoffield, 258 Mont. 337, 852 P.2d 664 
(1993), the Montana court cited the rationale from the Missouri 
cases and concluded that the Montana statutory definition of 
marital property required that debts incurred by the wife on 
behalf of her children from a prior marriage were marital debts. 
More recently, in Jn re Marriage of Gochanour, 300 Mont. 155, 
4 P.3d 643 (2000), the Montana court concluded that it was 
within the discretion of the trial court to determine that the 
ex-wife’s medical costs incurred during the marriage for her 
cancer treatment were marital debts. 

In Schweizer v. Schweizer, 301 Md. 626, 636-37, 484 A.2d 267, 
272 (1984), the Maryland court stated that ‘‘a ‘marital debt’ is a 
debt which is directly traceable to the acquisition of marital prop- 
erty. Conversely, a ‘nonmarital debt’ is a debt which is not directly 
traceable to the acquisition of marital property.” However, the 
opinion states that nonmarital debt may be considered in deter- 
mining the amount of any monetary award. See, also, Welsh v. 
Welsh, 135 Md. App. 29, 761 A.2d 949 (2000). 
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In Sien v. Sien, 889 P.2d 1268, 1272 (Okla. App. 1994), mar- 
ital debt was defined as “one which is jointly acquired in fur- 
therance of a marital goal,” and a debt incurred during the mar- 
riage in furtherance of the marital goals of establishing a family 
farm was held to be a marital debt. 

A North Carolina court defined a marital debt as one “incurred 
during the marriage for the joint benefit of the parties.” Geer v. 
Geer, 84 N.C. App. 471, 475, 353 S.E.2d 427, 429 (1987). See, 
also, Becker v. Becker, 127 N.C. App. 409, 489 S.E.2d 909 
(1997) (holding that debt for husband’s dental work is not mari- 
tal debt). In Crisp v. Crisp, 126 N.C. App. 625, 486 S.E.2d 485 
(1997), debts incurred for the medical treatment of the husband’s 
daughter who lived with the parties were held to be the separate 
debts of the husband. 

In Thomas v. Thomas, 346 S.C. 20, 27, 550 S.E.2d 580, 584 
(2001), the court held that “[mJarital debt is debt incurred for the 
joint benefit of the parties regardless of whether the parties are 
legally jointly liable for the debt.” In Hickum v. Hickum, 320 S.C. 
97, 463 S.E.2d 321 (1995), the court stated that “marital debt” is 
the debt incurred for the joint benefit of the parties regardless of 
whether or not the parties are legally jointly liable for the debt and 
that the burden of proving a spouse’s debt as nonmarital rests 
upon the party who makes such an assertion. The court also noted 
that a South Carolina statute, S.C. Code Ann. § 20-7-472 (Supp. 
1994), “creates a presumption that a debt of either spouse 
incurred prior to marital litigation is a marital debt, and must be 
factored into the totality of equitable apportionment. The pre- 
sumption is rebuttable.” 320 S.C. at 102, 463 S.E.2d at 324. 
Accord Hardy v. Hardy, 311 S.C. 433, 429 S.E.2d 811 (1993). 

[7] Upon study of the cited cases, it appears the courts that 
defined the term “marital debt” did so with reference to their 
definition of “marital property.” In Nebraska, as a general rule, 
all property accumulated and acquired by either spouse during 
the marriage is part of the marital estate, unless it falls within an 
exception to the general rule. Davidson v. Davidson, 254 Neb. 
656, 578 N.W.2d 848 (1998). With some exceptions, the marital 
estate does not include property acquired by one of the parties 
through gift or inheritance. Reichert v. Reichert, 246 Neb. 31, 
516 N.W.2d 600 (1994). It has also been said that the marital 
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estate includes property accumulated and acquired during the 
marriage through the joint efforts of the parties. Tyma v. Tyma, 
263 Neb. 873, 644 N.W.2d 139 (2002); Brunges v. Brunges, 260 
Neb. 660, 619 N. W.2d 456 (2000). If a gift received by a spouse 
is considered nonmarital, it seems logical that a debt incurred by 
a spouse in connection with nonmarital property would be non- 
marital. If the marital estate is defined as property acquired by 
the parties’ joint efforts, it seems that marital debts should have 
an element of being incurred as part of that joint effort. Even 
those courts that define marital debt to be all debts incurred by 
the parties during the marriage generally manage to interpret 
that definition to include elements that in some way consider 
whether the debt was incurred for the benefit of the marriage, 
the parties’ joint benefit, in payment of a marital obligation, or 
some similar limitation. 

While Nebraska courts have not defined the term “marital 
debt,” they have made determinations of whether certain obliga- 
tions were or were not marital debts or at least whether they 
should be treated as the joint obligation of the parties. In Preston 
v. Preston, 241 Neb. 181, 486 N.W.2d 902 (1992), the husband 
had inherited property and $22,342 of it was traced to his pur- 
chase of a corporation through which he operated an ambulance 
service. He also incurred debt in connection with that purchase. 
The corporation failed and had very little value. The husband 
was awarded the stock of that corporation and required to pay all 
debts in connection therewith, but the remainder of the parties’ 
property and debts were divided equally. The debt was clearly 
incurred during the marriage, but it was incurred in connection 
with the management of nonmarital property. In Hildebrand v. 
Hildebrand, 239 Neb. 605, 477 N.W.2d 1 (1991), the wife had a 
balance of approximately $1,500 to $1,600 on her Visa card, 
which debt she testified was incurred for the parties’ boat and 
expenses for their handicapped adult child. She requested that 
the husband pay $500 of this balance. The Hildebrand court 
found that the trial court was in error by ignoring this request 
and ordered the husband to pay $500 of the debt, “since the evi- 
dence is uncontroverted that part of the $1,500 to $1,600 debt 
was incurred for family expenses.” Jd. at 616, 477 N.W.2d at 8. 
The Hildebrand court did not specifically say so, but since the 
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expense for the family’s boat was certainly a marital debt, this 
holding at least implies that payments to help an adult child in 
need are not a family expense of the parents. 

In Nebraska, medical expenses incurred during the marriage 
are the joint debts of the parties. See Choat v. Choat, 218 Neb. 
875, 359 N.W.2d 810 (1984). It has also been held that “income 
tax liabilities incurred during the marriage are one of the costs 
of producing marital income, and thus should be treated as a 
marital debt.” Meints v. Meints, 258 Neb. 1017, 1018-19, 608 
N.W.2d 564, 566 (2000). On that basis, the Meints court ordered 
a wife to pay one-half the income tax due on the husband’s 
late-filed income tax return, but not to pay any of the penalty 
and interest resulting from his filing the return late. The court in 
Carter v. Carter, 261 Neb. 881, 626 N.W.2d 576 (2001), dis- 
cussed the rule from Meints and the need to inquire whether in 
Carter the husband spent significant funds on nonmarital pur- 
suits in order to determine if the original tax principal was a 
marital or nonmarital debt. The husband testified that some 
money was lost on a concert and some on a failed business and 
that the rest was used for the parties’ living expenses for 2 years. 
The wife testified that she was not aware of the husband’s busi- 
ness investments until after the fact, that she did not have access 
to the money held in an account in the husband’s name, that he 
never contributed any money to the household, and that some of 
the money was used by the husband to gamble or to pay gam- 
bling debts. The court determined that the husband spent signif- 
icant funds on nonmarital pursuits and held that the trial court 
abused its discretion when it ordered the wife to pay one-half of 
the original tax principal. 

In Hajenga v. Hajenga, 257 Neb. 841, 601 N.W.2d 528 (1999), 
the trial court’s property division, which took into account a debt 
of $20,000 that the husband testified he borrowed from his mother 
to pay off debts and had to pay back, was affirmed. The Supreme 
Court stated that the wife did not dispute that the debt was a valid 
marital debt. In Walker v. Walker, 9 Neb. App. 694, 618 N.W.2d 
465 (2000), this court concluded that it was not error for the trial 
court to assign to the wife all of a student loan debt incurred by 
the wife during the marriage to attend law school, even when that 
debt exceeded the direct cost of her attending school. In Mathew 
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v. Palmer, 8 Neb. App. 128, 589 N.W.2d 343 (1999), this court 
treated a debt incurred by the parties to pay credit card debt and a 
debt to the husband’s mother as nonmarital debts of the husband, 
because the evidence showed these debts arose from credit card 
debts incurred by the husband to support his indolent lifestyle. In 
Connealy v. Connealy, 7 Neb. App. 117, 123, 578 N.W.2d 912, 
916 (1998), this court held that neither a $15,000 debt incurred in 
connection with a piano the husband had owned prior to the mar- 
riage nor a $12,000 debt incurred by the wife during the marriage 
to secure a “ “Mini Mart’ ” for her son should be considered a mar- 
ital debt. 

[8] Based upon the definition of marital property in Nebraska 
and a study of the cases cited above, we think the following def- 
inition is most in accord with Nebraska case law: A marital debt 
is “one incurred during marriage and before date of separation 
by either spouse or both spouses for joint benefit of parties.” 24 
Am. Jur. 2d Divorce and Separation § 571 at 730 (1998). We 
find no support for the definition of marital debt used by the trial 
court in the instant case. 

[9] When the parties disagree on whether a given debt is a 
marital debt, the question of who has the burden of proof on that 
issue necessarily arises. South Carolina places the burden of 
proof on the party who asserts that the debt is nonmarital. See, 
Hickum v. Hickum, 320 S.C. 97, 463 S.E.2d 321 (1995); Hardy v. 
Hardy, 311 S.C. 433, 429 S.E.2d 811 (1993). But North Carolina 
puts the burden of proof on the party seeking to classify the debt 
as marital. See, Riggs v. Riggs, 124 N.C. App. 647, 478 S.E.2d 
211 (1996); Byrd v. Owens, 86 N.C. App. 418, 358 S.E.2d 102 
(1987). The party who claims the debt is marital then has the bur- 
den to prove that it was incurred during the marriage and for the 
joint benefit of the parties. Riggs, supra. As we noted above, the 
Nebraska cases hold that the burden of proof to show that prop- 
erty is nonmarital remains with the person making the claim. 
Parde v. Parde, 258 Neb. 101, 602 N.W.2d 657 (1999). We there- 
fore conclude that in this state, the burden to prove that a debt is 
nonmarital is on the party making that claim. 

In the instant case, the parties were estranged at the time of the 
loan, which was taken out in Betty’s name roughly 7 months 
before she filed for divorce. The loan was to enable Jaime, the 
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parties’ adult child who had attended post high school education 
for 2 years and had established herself separately in Omaha, to 
attend the Omaha School of Massage Therapy. Betty did not dis- 
cuss the matter with James before the loan was taken out. The 
loan was not incurred to satisfy an obligation of either party. The 
evidence therefore shows that the debt was not incurred for the 
joint benefit of the parties, but, rather, it was incurred by Betty for 
the benefit of Jaime. We conclude that the court abused its discre- 
tion by computing a distribution which effectively made James 
pay one-half of that debt. This error can be most easily corrected 
by increasing the amount that Betty is required to pay James to 
equalize distribution by one-half the amount of the student loan 
debt used in the trial court’s computation, that is, by $2,762. 


Stipulation as to Profit-Sharing Plan. 

[10] The parties stipulated that James would be awarded his 
retirement account and that the value of James’ retirement 
account was $1,001, which amount included a discount of 25 
percent due to deferred tax liability. Both parties asked that the 
court accept the stipulations, which implies an understanding 
that the court could either accept or reject the stipulations. The 
decree states that the court specifically found that the stipulations 
were not unconscionable and were approved. However, the court, 
relying on § 42-366(8), included both the vested and nonvested 
portions of the retirement account and valued it at $3,336.93. 
Section 42-366(8) states: 

If the parties fail to agree upon a property settlement which 
the court finds to be conscionable, the court shall order an 
equitable division of the marital estate. The court shall 
include as part of the marital estate, for purposes of the 
division of property at the time of dissolution, any pension 
plans, retirement plans, annuities, and other deferred com- 
pensation benefits owned by either party, whether vested 
or not vested. 
(Emphasis supplied.) 

The above statute does not require any specific method of val- 
uation, and the trial court retains broad discretion in valuing 
pension and retirement plan rights. See Rockwood v. Rockwood, 
219 Neb. 21, 360 N.W.2d 497 (1985). 
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[11,12] Stipulations voluntarily entered into between the par- 
ties to a cause or their attorneys, for the government of their con- 
duct and the control of their rights during the trial or progress of 
the cause, will be respected and enforced by the courts, where 
such stipulations are not contrary to good morals or sound pub- 
lic policy. In re Estate of Mithofer, 243 Neb. 722, 502 N.W.2d 
454 (1993). Courts will enforce valid stipulations unless some 
good cause is shown for declining to do so, especially where the 
stipulations have been acted upon so that the parties could not be 
placed in status quo. Id. 

The question is whether the district court was bound to accept 
and incorporate into the decree a stipulation of the parties which 
is contrary to the evidence and the law. Exhibit 29 shows that as 
of July 31, 2000, the balance of James’ profit-sharing plan was 
$3,336.93, that 40 percent was vested, and that the vested amount 
was $1,334.77. 

[13] The Nebraska Supreme Court has stated: “It is the duty of 
the court to scrutinize settlement agreements closely in divorce 
actions and to protect against fraud, intimidation, and ignorance 
and guard against unconscionable results. The court is required 
to render a fair and equitable result under all the circumstances.” 
Diers v. Diers, 185 Neb. 552, 557, 177 N.W.2d 503, 506 (1970). 
Although the court’s valuation of the profit-sharing plan may be 
contrary to the stipulation of the parties, it is supported by the 
evidence. The court is bound to render a fair and equitable result, 
and since exhibit 29 set forth the vested and nonvested portions 
of the plan, we cannot find the inclusion of such values to be an 
abuse of the trial court’s broad discretion. 


Property Division. 
According to Neb. Rev. Stat. § 42-365 (Reissue 1998): 
When dissolution of a marriage is decreed, the court 
may order . . . division of property as may be reasonable, 
having regard for the circumstances of the parties, duration 
of the marriage, [and] a history of the contributions to the 
marriage by each party.... 
... The purpose of a property division is to distribute the 
marital assets equitably between the parties. 
[14] The Nebraska Supreme Court has repeatedly stated that 
the ultimate test in determining the appropriateness of the division 
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of property is fairness and reasonableness as determined by the 
facts of each case. Thiltges v. Thiltges, 247 Neb. 371, 527 N.W.2d 
853 (1995). After reviewing the record, we cannot say the district 
court abused its discretion in making an equal division of the mar- 
ital estate. 


CONCLUSION 

We generally affirm the decree of the trial court, but modify 
it to change the treatment of the student loan by increasing the 
amount Betty is required to pay James from $3,816.84 to 
$6,578.84. The decree provided that Betty was to tender the pay- 
ment to equalize by July 1, 2001 (a date 2 months after the 
decree was entered). In view of the increase in the amount, the 
decree should be modified to provide that the payment to equal- 
ize shall be made within 90 days after the mandate is issued. 

AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLEE, V. 
RONALD E. SHOCK, APPELLANT. 
653 N.W.2d 16 


Filed October 22, 2002. No. A-01-1345. 


1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Judgments: Appeal and Error. A trial court’s ruling on a motion to sup- 
press evidence, apart from determinations of reasonable suspicion to conduct 
investigatory stops and probable cause to perform warrantless searches, is to be 
upheld on appeal unless its findings of fact are clearly erroneous. In making this 
determination, an appellate court does not reweigh the evidence or resolve con- 
flicts in the evidence, but, rather, recognizes the trial court as the finder of fact and 
takes into consideration that it observed the witnesses. 

2. Judgments: Appeal and Error. To the extent questions of law are involved, an 
appellate court is obligated to reach conclusions independent of the decisions 
reached by the courts below. 

3. Search Warrants: Affidavits: Probable Cause. A search warrant, to be valid, 
must be supported by an affidavit which establishes probable cause. 

4. Search Warrants: Probable Cause. Probable cause sufficient to justify issuance 
of a search warrant means a fair probability that contraband or evidence of a crime 
will be found. 

5. Search Warrants: Probable Cause: Proof: Time. Proof of probable cause justi- 
fying issuance of a search warrant generally must consist of facts so closely related 
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to the time of issuance of the warrant as to justify a finding of probable cause at 
that time. 

Probable Cause. Probable cause to search is determined by a standard of objec- 
tive reasonableness, that is, whether known facts and circumstances are sufficient 
to warrant a person of reasonable prudence in a belief that contraband or evidence 
of a crime will be found. 

Search Warrants: Affidavits: Probable Cause: Appeal and Error. As a general 
rule, an appellate court is restricted to consideration of the information and cir- 
cumstances found within the four corners of the affidavit, and the duty of the 
reviewing court is to ensure that the magistrate issuing a search warrant had a sub- 
stantial basis for determining that probable cause existed. 

Search Warrants: Affidavits: Probable Cause. In order to invalidate a warrant 
on the basis of material misrepresentations, a defendant must show both that the 
affiant made a deliberate falsehood or acted with reckless disregard for the truth 
and that the challenged representation is “material,” that is, necessary to a finding 
of probable cause. 

Search Warrants: Affidavits. Omissions in an affidavit used to obtain a search 
warrant are considered to be misleading when the facts contained in the omitted 
material tend to weaken or damage the inferences which can logically be drawn 
from the facts as stated in the affidavit. 

Criminal Law: Search Warrants: Probable Cause. Without proof of present 
criminal activity, the information about a suspect’s prior criminal activity lacks 
temporal significance and does not by itself create probable cause to believe that 
the suspect is currently engaged in the same genre of criminal conduct or any crim- 
inal conduct which led to his or her prior conviction. 

Search Warrants: Affidavits. When a search warrant is obtained on the strength 
of an informant’s information, the affidavit in support of the issuance of the war- 
rant must (1) set forth facts demonstrating the basis of the informant’s knowledge 
of criminal activity and (2) establish the informant’s credibility, or the informant’s 
credibility must be established in the affidavit through a police officer’s indepen- 
dent investigation. 

___: __. An affidavit in support of the issuance of a search warrant must 
affirmatively set forth the circumstances from which the status of the informant 
can reasonably be inferred. 

____: ___. Among the ways in which the reliability of an informant may be 
established are by showing in the affidavit to obtain a search warrant that (1) the 
informant has given reliable information to police officers in the past, (2) the 
informant is a citizen informant, (3) the informant has made a statement that is 
against his or her penal interest, and (4) a police officer's independent investiga- 
tion establishes the informant’s reliability or the reliability of the information the 
informant has given. 

____: ___. The status of citizen informant cannot attach unless the affidavit used 
to obtain a search warrant affirmatively sets forth the circumstances from which 
the existence of the status can reasonably be inferred. 

Search Warrants: Affidavits: Probable Cause. A citizen informant is without 
motive to exaggerate, falsify, or distort the facts to serve his or her own ends. 
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16. Criminal Law: Words and Phrases. Informants using the Crimestoppers pro- 
gram can enjoy the status of citizen informant, but such status is not always con- 
ferred on such informants, 

17. Criminal Law: Probable Cause: Corroboration. A suspect’s address and phys- 
ical description are neutral facts which, without more, do not imply criminality and 
support corroboration of an informant’s reliability. 

18. Search Warrants: Affidavits: Probable Cause: Appeal and Error. In review- 
ing the strength of an affidavit submitted as a basis for finding probable cause to 
issue a search warrant, an appellate court applies a “totality of the circumstances” 
rule whereby the question is whether, under the totality of the circumstances illus- 
trated by the affidavit, the issuing magistrate had a substantial basis for finding that 
the affidavit established probable cause. 


Appeal from the District Court for Butler County: Mary C. 
GILBRIDE, Judge. Reversed and remanded for further proceedings. 


Gregory C. Damman, of Blevens & Damman, for appellant. 


Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee. 


Irwin, Chief Judge, and HANNON and Moore, Judges. 


Irwin, Chief Judge. 
I. INTRODUCTION 

Ronald E. Shock appeals from his convictions and sentences 
on one count of conspiracy to manufacture, distribute, or pos- 
sess with intent to distribute methamphetamine and three counts 
of delivery of methamphetamine. On appeal, Shock challenges, 
inter alia, the district court’s denial of his motion to suppress 
evidence seized upon the execution of a search warrant. Because 
we find that the affidavit in support of the search warrant was 
inadequate to support a finding of probable cause, we reverse 
the district court’s denial of Shock’s motion to suppress and 
remand the case for further proceedings. 


II. BACKGROUND 
On November 24, 2000, the David City Police Department 
received an anonymous “Crimestoppers” tip. A report of the 
Crimestoppers tip indicates that the informant identified the 
“Suspect[s’] name[s}” as “Lynn & Ron unknown last name” and 
the suspects’ address as “South 4th St. old Dolezal house” in 
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David City, Nebraska. The report recites the following informa- 

tion received from the informant: 
Received report of family living in old Dolezal house 
across the street from Cruiser’s are known to be cooking 
meth in the house[.] Also known to have a place in the 
county but location unknown[.] RP advised there is a 
strong smell of anhydrous in the house and their daughter 
has a small baby[.] Daughter’s name would be Kathryn. 
RP is concerned for the baby[.] 

The report also indicates that the informant had called 

Crimestoppers previously about a different case and that the 

informant was instructed to call back after December 15 “to 

check on reward.” 

After receiving the Crimestoppers report, officers of the 
David City Police Department went to 164 South 4th Street in 
David City and retrieved 10 trash bags which had been placed 
away from the house for collection. Thomas Hayes, a drug 
investigator for the Nebraska State Patrol, participated in the 
review of the items found in the trash bags and prepared and 
submitted an affidavit requesting a search warrant for the resi- 
dence. Investigator Hayes’ affidavit contained a paragraph of 
background information relating his training and experience 
with the Nebraska State Patrol, specifically with drug law 
enforcement training, and a paragraph relating a description of 
the residence and the fact that the residence was occupied and 
under the control of “Lucetta L. Grimm and Ronald E. Shock.” 
Because it is crucial to our resolution of the issue in this case, 
we set out most of the remainder of the affidavit as follows: 

1. Affiant has personal knowledge that Ronald E. Shock 
is a convicted felon, having been convicted for manufac- 
ture of Methamphetamine in the State of Missouri, and 
currently on probation for this charge. This knowledge 
having been gained by doing a criminal history back- 
ground investigation and by receiving a copy of the proba- 
tion order on November 28, 2000. 

2. Affiant was advised by Stephen M. Sunday, Chief of 
Police, David City Police Department, that the Butler 
County Crime Stoppers Program received a call from a 
concerned citizen on November 24, 2000, that stated the 
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following information, to-wit: “of a family living in the old 
Dolezal house across the street from Cruiser’s are known 
to be cooking meth in the house. Also known to have a 
place in the county but location unknown. Advised there is 
a strong smell of Anhydrous in the house and their daugh- 
ter has a small baby. Daughter’s name is Kathryn. The call- 
ing party is concerned for the baby.” Affiant knows from 
personal knowledge, that Lucetta L. Grimm is the daugh- 
ter of Jeanie Dolezal, that the house is located across the 
street east, and half a block north of Cruiser’s Drive Inn. 
Cruiser’s Drive Inn is located at the intersection of 4th and 
Nebraska Streets, and that 164 S. 4th Street is the second 
house north of Nebraska Street, along the east side of 4th 
Street. Affiant has personal knowledge that a Cathryn 
Grimm lives at this residence, having a date of birth of 
May 1, 1987. 

3. Affiant, accompanied by Inv. Kirk Slaughter of the 
Nebraska State Patrol, and Stephen M. Sunday, Chief of 
Police, David City Police Department, on the 27th day of 
November, 2000, at approximately 11:45 PM, removed 
approximately ten black colored plastic trash sacks that 
were located approximately three to four feet west of the 
public alley that is located on the east side of said resi- 
dence. The trash bags were found sitting in the open next 
to two trash burn barrels. The plastic trash bags were also 
located south of the garage that is detached from the resi- 
dence, and positioned next to the public alley. Affiant’s 
training and experience indicates that individuals engaged 
in the manufacturing of Methamphetamine will often dis- 
card the fruit of their efforts into trash bags so has [sic] to 
have a garbage collection services [sic] remove these items 
from the property. Affiant, along with Chief Sunday and 
Inv. Slaughter, transported the trash bags to the David City 
Police Department. Once there, affiant, Chief Sunday, 
Officer Darren Brown of the David City Police Department 
and Inv. Slaughter began an inspection of the trash bags 
and their contents. Within the ten trash bags, affiant dis- 
covered the following items, to-wit: coffee filters stained 
with a residue, a cooking thermometer, numerous strips of 
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aluminum foil that had a burned residue, packaging that 
had contained lithium batteries, the empty casing of 
lithium batteries and metal strips that had been removed 
from inside said casings, a two liter plastic bottle labeled 
Dr. Pepper that contained a white residue and smelled of 
ether, numerous used syringses [sic], plastic tubing, 
receipts for containers of Heet and suphedrine, numerous 
empty suphedrine boxes and empty blister pill packs that 
had contained suphedrine tablets, documents showing that 
Ronald E. Shock and Lucetta L. Grimm having [sic] 
received mail at this residence of 164 S. 4th Street, pay- 
check stubs from Ronald E. Shock, numerous empty cans 
of automotive starting fluid that had hole [sic] punched 
into the cans near the bottom of the cans, one glass jar with 
residue, coffee filters that were soiled and putting off a 
strong [odor] of ether, packaging for safety glasses, and 
latex gloves and protective masks[.] 

Your Affiant believes that the above does constitute 
probable cause for the issuance of a search warrant to 
search the residence, outbuildings, and vehicles under the 
control of Lucetta L. Grimm and Ronald E. Shock[.] 

On November 28, 2000, the county court granted a search 
warrant on the basis of the above affidavit. The warrant was exe- 
cuted on the same date, and approximately 32 items were seized 
from the residence. Four people present at the residence, includ- 
ing Shock, were arrested. 

On December 20, 2000, Shock was charged by information 
with one count of conspiracy to manufacture, distribute, or pos- 
sess with intent to distribute methamphetamine. On February 13, 
2001, an amended information was filed, adding three counts of 
manufacturing, distributing, delivering, dispensing, or possessing 
with intent to distribute methamphetamine. On March 6, Shock 
filed a motion to suppress the physical evidence seized from the 
residence, asserting the affidavit was insufficient to support a 
finding of probable cause for the issuance of a search warrant. 

On April 3, 2001, the district court conducted a hearing on 
Shock’s motion to suppress. Investigator Hayes testified, and the 
court received various exhibits, including a copy of the affidavit 
and warrant, a copy of the Crimestoppers report, and criminal 
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history information concerning Shock. On May 1, the court 
entered an order denying the motion to suppress. In so ruling, 
the court specifically found that the Crimestoppers informant 
was “a reliable, citizen informant” and that the affidavit related 
personal observations of the informant as well as the indepen- 
dent investigation of the police. 

On August 16, 2001, a jury returned verdicts of guilty on all 
four counts. On November 6, Shock was sentenced to a term of 
10 to 20 years’ imprisonment on each count, with the sentences 
on counts one, three, and four to be served concurrently and the 
sentence on count two to be served consecutively to the sen- 
tences on the other counts. Shock has now appealed his convic- 
tions and sentences. 


Ii. ASSIGNMENTS OF ERROR 
On appeal, Shock has assigned eight errors challenging the 
district court’s rulings on various motions, the jury instructions 
given by the court, and his convictions and sentences. Because 
our resolution of Shock’s assignment of error that the court 
erred in overruling his motion to suppress resolves this appeal, 
we limit our discussion to that one assignment of error. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 

[1,2] A trial court’s ruling on a motion to suppress evidence, 
apart from determinations of reasonable suspicion to conduct 
investigatory stops and probable cause to perform warrantless 
searches, is to be upheld on appeal unless its findings of fact are 
clearly erroneous. In making this determination, an appellate 
court does not reweigh the evidence or resolve conflicts in the 
evidence, but, rather, recognizes the trial court as the finder of 
fact and takes into consideration that it observed the witnesses. 
State v. Ortiz, 257 Neb. 784, 600 N.W.2d 805 (1999). To the 
extent questions of law are involved, an appellate court is obli- 
gated to reach conclusions independent of the decisions reached 
by the courts below. /d. 


2. PROBABLE CAUSE FOR ISSUANCE OF SEARCH WARRANT 
[3,4] A search warrant, to be valid, must be supported by an 
affidavit which establishes probable cause. Jd.; State v. Lytle, 
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255 Neb. 738, 587 N.W.2d 665 (1998), disapproved in part on 
other grounds, State v. Johnson, 256 Neb. 133, 589 N.W.2d 108 
(1999). Probable cause sufficient to justify issuance of a search 
warrant means a fair probability that contraband or evidence of 
a crime will be found. State v. Ortiz, supra. In evaluating prob- 
able cause for the issuance of a search warrant, a magistrate 
must make a practical, commonsense decision whether, given 
the totality of the circumstances set forth in the affidavit before 
the magistrate, including the veracity of and basis of knowledge 
of the persons supplying hearsay information, there is a fair 
probability that contraband or evidence of a crime will be found 
in a particular place. State v. Lytle, supra. 

[5,6] Proof of probable cause justifying issuance of a search 
warrant generally must consist of facts so closely related to the 
time of issuance of the warrant as to justify a finding of proba- 
ble cause at that time. State v. Ortiz, supra. Probable cause to 
search is determined by a standard of objective reasonableness, 
that is, whether known facts and circumstances are sufficient to 
warrant a person of reasonable prudence in a belief that contra- 
band or evidence of a crime will be found. Jd. 

[7] As a general rule, an appellate court is restricted to con- 
sideration of the information and circumstances found within 
the four corners of the affidavit. Jd. The duty of the reviewing 
court is to ensure that the magistrate issuing a search warrant 
had a substantial basis for determining that probable cause 
existed. State v. Lytle, supra. 


3. SUSPECT’S CRIMINAL HISTORY 

As noted above in the factual background section, the first 
paragraph of the affidavit purporting to establish probable cause 
to search Shock’s residence contained representations about 
Shock’s criminal history. We conclude that the representations 
in this paragraph consisted of material misrepresentations which 
must be excised from the affidavit in assessing the totality of the 
circumstances and assessing whether the affidavit supports a 
finding of probable cause. 

[8,9] The U.S. Supreme Court, in Franks v. Delaware, 438 
U.S. 154, 98 S. Ct. 2674, 57 L. Ed. 2d 667 (1978), has indicated 
that in order to invalidate a warrant on the basis of material 
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misrepresentations, a defendant must show both that the affiant 
made a deliberate falsehood or acted with reckless disregard for 
the truth and that the challenged representation is “material,” 
that is, necessary to a finding of probable cause. See State v. 
Spidel, 10 Neb. App. 605, 634 N.W.2d 825 (2001). The 
Nebraska Supreme Court has held that omissions in an affidavit 
used to obtain a search warrant are considered to be misleading 
when the facts contained in the omitted material tend to weaken 
or damage the inferences which can logically be drawn from the 
facts as stated in the affidavit. Id. 

The affidavit in the present case represented that Shock is a 
convicted felon, that Shock had previously been convicted for 
manufacturing methamphetamine in Missouri, and that Shock 
was currently on probation for manufacturing methamphetamine 
in Missouri. The affidavit further indicated that Investigator 
Hayes’ representations in this regard were based on a criminal 
history background investigation and a copy of the probation 
order received by Investigator Hayes. The record, however, indi- 
cates that Shock’s prior conviction was not for manufacturing 
methamphetamine, but, rather, was for possession of cocaine. 

At the hearing on Shock’s motion to suppress, the court 
received a copy of a criminal history background investigation 
report (NCIC report) and a copy of the probation order relied on 
by Investigator Hayes. The NCIC report indicates that Shock 
was convicted in Missouri for a felony charge of “Dist del 
manuf contr sub.” The probation order, however, indicates that 
the conviction was for “Possession of a controlled substance 
(cocaine).” Investigator Hayes testified that he specifically 
relied on the probation report when completing the affidavit. 
Additionally, in the affidavit itself, Investigator Hayes specifi- 
cally represented that the probation order was relied on. 
Investigator Hayes acknowledged at the hearing that he did not 
have any documents which would show that Shock had been 
convicted of manufacturing methamphetamine. 

We conclude that the misrepresentation concerning Shock’s 
prior conviction and probation was made, at a minimum, with 
reckless disregard for the truth. See id. Investigator Hayes 
asserted, both in the affidavit and in his testimony during the hear- 
ing on the motion to suppress, that he had specifically relied on 
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the NCIC report and on the probation order in making the repre- 
sentations concerning Shock’s criminal history. The probation 
order indicates, in plain English, that Shock’s prior felony con- 
viction in Missouri was not for manufacturing methamphetamine, 
as asserted in the affidavit, but was for possession of cocaine. 

We also conclude that the misrepresentations were material in 
nature. The fact that Shock’s prior conviction and probation are 
for possessing cocaine tends to weaken or damage the infer- 
ences which can be logically drawn from the assertions in the 
affidavit that Shock had previously been convicted of manufac- 
turing methamphetamine, the very charge for which the affidavit 
sought permission to search for evidence. See id. 

In ruling on the motion to suppress, the district court specifi- 
cally relates that “‘[t]he state patrol also had information that the 
defendant had been convicted of methamphetamine manufacture 
in Missouri.” To the extent this representation in the district 
court’s order is a factual determination, it is clearly wrong, 
based on the record presented to this court. The most that can be 
considered an accurate statement in the paragraph of the affi- 
davit concerning Shock’s criminal history is that “Ronald E. 
Shock is a convicted felon” with a prior drug-related conviction. 

[10] The Nebraska Supreme Court has held that without proof 
of present criminal activity, the information about a suspect’s 
prior criminal activity lacks temporal significance and does not 
by itself create probable cause to believe that the suspect is cur- 
rently engaged in the same genre of criminal conduct or any 
criminal conduct which led to his or her prior conviction. See 
State v. Ortiz, 257 Neb. 784, 600 N.W.2d 805 (1999). The fact 
that Shock has a prior felony conviction may be considered rel- 
evant information but cannot support a finding of probable cause 
by itself. 


4. RELIABILITY OF INFORMANT 
We next address the paragraph of the affidavit relating the 
information received from the Crimestoppers informant. The 
specific issue we must address is whether the Crimestoppers 
informant in the present case was, as the district court specifi- 
cally found, a reliable citizen informant or whether the affidavit 
otherwise establishes the informant’s reliability. Our review of 
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the record leads us to conclude that the district court was clearly 
wrong in finding that the information given to Crimestoppers 
was from a reliable citizen informant, and we conclude that the 
affidavit fails to establish either the basis of the informant’s 
knowledge or a basis for determining the reliability of the infor- 
mation received from the informant. 

[11,12] When a search warrant is obtained on the strength of 
an informant’s information, the affidavit in support of the 
issuance of the warrant must (1) set forth facts demonstrating 
the basis of the informant’s knowledge of criminal activity and 
(2) establish the informant’s credibility, or the informant’s cred- 
ibility must be established in the affidavit through a police offi- 
cer’s independent investigation. State v. Lytle, 255 Neb. 738, 587 
N.W.2d 665 (1998), disapproved in part on other grounds, State 
v. Johnson, 256 Neb. 133, 589 N.W.2d 108 (1999). An affidavit 
in support of the issuance of a search warrant must affirmatively 
set forth the circumstances from which the status of the inform- 
ant can reasonably be inferred. /d. An appellate court is gener- 
ally restricted to consideration of the information and circum- 
stances contained within the four corners of the affidavit 
underlying a search warrant. See id. 


(a) Basis of Informant’s Knowledge 

The district court made a specific finding that “the affidavit 
shows that the tipster had related personal observations of the 
residence and the smell of anhydrous.” Our review of the affi- 
davit, however, leads us to conclude that this finding is clearly 
wrong. The affidavit, in fact, makes no representation whatso- 
ever concerning whether the informant had related personal 
observations or was relating information received through some 
other source. No representation in this regard is made by 
Investigator Hayes. A review of the affidavit, rather, leaves the 
reader to speculate as to where the informant obtained informa- 
tion that criminal activity might be occurring in the residence. 
As such, the affidavit fails to set forth facts demonstrating the 
basis of the informant’s knowledge. 


(b) Reliability of Informant 
The district court also made a specific finding that the Crime- 
stoppers informant was “a reliable, citizen informant.” Upon our 
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review of the record, however, we conclude that the district court 
was also clearly wrong in finding that the informant was a citizen 
informant. In fact, we conclude that the affidavit fails to establish 
the reliability of the Crimestoppers informant. 

[13] Among the ways in which the reliability of an informant 
may be established are by showing in the affidavit to obtain a 
search warrant that (1) the informant has given reliable infor- 
mation to police officers in the past, (2) the informant is a citi- 
zen informant, (3) the informant has made a statement that is 
against his or her penal interest, and (4) a police officer’s inde- 
pendent investigation establishes the informant’s reliability or 
the reliability of the information the informant has given. Id. 

It is clear there is nothing in the affidavit indicating that the 
informant in the instant case had given reliable information in the 
past or that the informant’s statement was against his or her penal 
interest. Thus, the question is whether the affidavit supports a 
finding of reliability by establishing that the informant is a citizen 
informant or by establishing that a police officer’s independent 
investigation established the reliability of the information. 


(i) Citizen Informant 

[14,15] The status of citizen informant cannot attach unless the 
affidavit used to obtain a search warrant affirmatively sets forth 
the circumstances from which the existence of the status can rea- 
sonably be inferred. State v. Lytle, 255 Neb. 738, 587 N.W.2d 665 
(1998), disapproved in part on other grounds, State v. Johnson, 
256 Neb. 133, 589 N.W.2d 108 (1999). It is important to distin- 
guish the police tipster, who acts for money, leniency, or some 
other selfish purpose, from the citizen informer, whose only 
motive is to help law officers in the suppression of crime. Id. A 
citizen informant is without motive to exaggerate, falsify, or dis- 
tort the facts to serve his or her own ends. /d. A citizen informant 
is a citizen who purports to have been the witness of a crime who 
is motivated by good citizenship and acts openly in aid of law 
enforcement. Id. 

[16] The Nebraska Supreme Court has found that informants 
using the Crimestoppers program can enjoy the status of citizen 
informant but that such status is not always conferred on such 
informants. See, id.; State v. Detweiler, 249 Neb. 485, 544 
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N.W.2d 83 (1996). The fact that an informant is an anonymous 
informant using the Crimestoppers program is but one element 
of the totality of the circumstances in assessing the reliability of 
the informant. See State v. Lytle, supra. 

In State v. Lytle, 255 Neb. at 748, 587 N.W.2d at 672, the 
Supreme Court reviewed an affidavit which specifically disclosed 
that persons using the Crimestoppers program “ ‘may be granted 
a reward if the information proves to be true and accurate.’” The 
court noted that such a fact indicates that an informant using the 
Crimestoppers program may be motivated by money, rather than 
solely by good citizenship, and might be prompted to make a 
report based on only the barest suspicion of criminal activity, 
which suspicion might not cause the informant to make a report 
without the possibility of reward. See State v. Lytle, supra. Thus, 
such an informant would have a motive to exaggerate, falsify, or 
distort the facts to serve his or her own ends. Id. 

In the present case, the affidavit does not indicate whether the 
informant making the Crimestoppers report could be granted a 
reward. However, at the hearing on the motion to suppress, the 
district court received a copy of the Crimestoppers report which 
specifically indicates that the informant was told to call back to 
receive information about whether a reward would be paid. 
Additionally, Investigator Hayes further testified that the 
Crimestoppers program advertises that a reward is possible. 

As noted above, an appellate court generally is limited to 
reviewing the information and circumstances contained within 
the four corners of the affidavit. However, the law governing 
search warrants also indicates that the affidavit must affirma- 
tively establish the circumstances which support a finding that an 
informant is a citizen informant. In the present case, the infor- 
mation concerning the possibility of reward was omitted from the 
affidavit, although such possibility appears on the very 
Crimestoppers report which was quoted at great length in the 
affidavit. Whether we consider this omission as a material omis- 
sion pursuant to our analysis above concerning material omis- 
sions and misrepresentations, or whether we consider the affi- 
davit as merely being insufficient to establish the status of citizen 
informant for failing to represent that no reward was at issue, the 
fact that the informant did enjoy the possibility of obtaining a 
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reward must be considered in assessing the reliability of the 
informant. To rule otherwise would suggest that merely omitting 
reward information concerning Crimestoppers informants from 
affidavits could artificially enhance the informants’ credibility. 
As such, we conclude that the district court’s factual finding that 
“[t]here is no evidence to suggest that the informant was moti- 
vated by a promise of leniency or financial benefit” is also 
clearly wrong. 


(ii) Independent Police Corroboration 

A police officer’s independent investigation may establish the 
reliability of an informant. See State v. Lytle, 255 Neb. 738, 587 
N.W.2d 665 (1998), disapproved in part on other grounds, State 
v. Johnson, 256 Neb. 133, 589 N.W.2d 108 (1999). In the pres- 
ent case, however, the affidavit fails to indicate any significant 
independent corroboration of material facts. 

{17] A reading of the affidavit indicates that Investigator 
Hayes was able to verify the identity of the people residing at 
the specified location and that there was indeed a house at the 
specified location. The Nebraska Supreme Court has previously 
held that a suspect’s address and physical description are neutral 
facts which, without more, do not imply criminality and support 
corroboration of an informant’s reliability. See State v. Ortiz, 
257 Neb. 784, 600 N.W.2d 805 (1999). Corroboration of this 
information does not generate enough information to establish 
probable cause that a suspect has committed, or is about to com- 
mit, a crime. See id. 

The district court found that the information given by the 
Crimestoppers informant was “supported by the independent 
investigation of the state patrol with respect to defendant’s prior 
criminal record and the inspection of the trash discarded outside 
the residence.” We have already discussed above the clearly 
erroneous findings by the district court concerning the investi- 
gation of Shock’s prior criminal record. Additionally, as is dis- 
cussed more fully below, the representations in the affidavit con- 
cerning the investigation of the trash do not provide a basis for 
finding probable cause. The district court’s finding to the con- 
trary concerning the reliability of the Crimestoppers informant 
is clearly wrong. 
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(iti) Totality of Circumstances Concerning Reliability 

We conclude that the district court was clearly wrong in find- 
ing that the Crimestoppers informant was a citizen informant. 
We conclude that the district court was clearly wrong in finding 
that the informant’s reliability was established through the inde- 
pendent investigation of law enforcement officers. The affidavit 
in the present case fails to establish any basis for determining 
the reliability of the informant’s report. The Supreme Court has 
previously held that information received from Crimestoppers 
tips can be a useful tool for law enforcement, but, standing 
alone, without corroboration of details by law enforcement, is 
insufficient to establish the informant’s reliability or establish 
probable cause. See State v. Lytle, supra. The mere confirmation 
of a suspect’s address and utilities is insufficient to establish the 
necessary reliability. See id. 


5. INVESTIGATION OF TRASH 

The final significant portion of the affidavit is the paragraph 
concerning law enforcement’s investigation of materials found 
in trash bags outside Shock’s residence. We conclude that 
although the affidavit indicates a wide variety of items were 
found in the trash, the affidavit fails to indicate what signifi- 
cance any of the items possesses toward a finding of probable 
cause. As such, we find the information in this paragraph also 
inadequate to establish probable cause. 

As set forth more fully above in the factual background sec- 
tion, this paragraph of the affidavit indicates that law enforce- 
ment officers removed 10 trash bags from near Shock’s residence 
and details a long list of items found when the officers were 
investigating the trash bags. What is lacking, however, is any 
assertion or representation that any of the items found in the trash 
are commonly, or ever, used in the manufacture of metham- 
phetamine or are otherwise indicative of criminal conduct. 

The affidavit indicates that “[a]ffiant’s training and experience 
indicates that individuals engaged in the manufacturing of 
Methamphetamine will often discard the fruit of their efforts into 
trash bags so has [sic] to have a garbage collection services [sic] 
remove these items from the property.” To the extent “the fruit of 
their efforts” is apparently intended to refer to the materials used 
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in manufacturing methamphetamine, rather than the end product 
itself as a common reading would indicate, the affidavit fails to 
indicate in any way what such materials are. Further, although 
the affidavit then details a variety of items found in the trash, the 
affidavit never suggests any of the items are actually known to be 
used in the manufacture of methamphetamine. 

To allow an inference that such is the case would allow law 
enforcement officers to assert that individuals engaged in the 
manufacture of methamphetamine generally discard the remains 
of the materials used in such manufacture, then to assert that any 
common item was found in the trash, and to thus aver that the two 
assertions, taken together, are sufficient to establish probable 
cause. For example, if the list of items found in Shock’s trash had 
instead consisted of empty cardboard boxes, empty milk contain- 
ers, and empty bread wrappers, there is no doubt that the affidavit 
would fail to establish probable cause without some assertion that 
such items are actually used in the manufacture of metham- 
phetamine. We are aware of no authority which allows the mate- 
rial elements of manufacturing methamphetamine to be a matter 
of judicial notice, and without some indication in the affidavit that 
the items found are so used, the affidavit is inadequate. 

In addition, the affidavit repeatedly asserts that items such as 
coffee filters or aluminum foil were stained with “a residue” but 
makes no assertion that the “residue” is in any way suspicious 
or other than coffee or common cooking residue. The affidavit 
also asserts that “numerous” syringes and “numerous” empty 
suphedrine boxes were found, but does not give any indication 
of how many of either is considered by Investigator Hayes to be 
“numerous.” The district court’s factual finding that the affidavit 
indicates that the trash “revealed items which the officers 
thought, based on training and experience, were used in the 
manufacture of methamphetamine” is clearly wrong. The affi- 
davit contains no such assertion. 


6. TOTALITY OF CIRCUMSTANCES 
{18] In reviewing the strength of an affidavit submitted as a 
basis for finding probable cause to issue a search warrant, an 
appellate court applies a “totality of the circumstances” rule 
whereby the question is whether, under the totality of the 
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circumstances illustrated by the affidavit, the issuing magis- 
trate had a substantial basis for finding that the affidavit estab- 
lished probable cause. State v. Ortiz, 257 Neb. 784, 600 
N.W.2d 805 (1999). 

The affidavit in the present case reveals only that law enforce- 
ment received a tip, the reliability of which cannot be deter- 
mined from the affidavit; that Shock has a prior felony convic- 
tion; that Shock in fact lived in the house searched; and that 
Shock’s trash contained a long list of items, the suspect nature 
of which was never established in the affidavit. The district court 
was clearly wrong in finding that the State established that 
Shock had a prior criminal conviction for manufacturing 
methamphetamine, in finding that there was a basis for the 
Crimestoppers informant’s knowledge, in finding that the 
Crimestoppers informant was a citizen informant, in finding that 
the Crimestoppers informant’s reliability was otherwise estab- 
lished through the independent investigation of law enforce- 
ment, and in finding that the affidavit indicated that items found 
in the trash were thought to be used in the manufacture of 
methamphetamine. We cannot say that the totality of the cir- 
cumstances in the present case established probable cause for 
the issuance of a search warrant. As such, the search warrant 
was constitutionally defective. See State v. Ortiz, supra. 


7. Goop FAITH 

Even though the search warrant was invalid, the search need 
Not result in exclusion of the challenged evidence if the officers 
executing the warrant relied in good faith on the warrant. State 
v. Davidson, 260 Neb. 417, 618 N.W.2d 418 (2000). 
Suppression remains an appropriate remedy if (1) the magistrate 
or judge in issuing a warrant was misled by information in an 
affidavit that the affiant knew was false or would have known 
was false except for his or her reckless disregard of the truth, (2) 
the issuing magistrate wholly abandoned his or her judicial role, 
(3) the warrant is based on an affidavit so lacking in indicia of 
probable cause as to render official belief in its existence 
entirely unreasonable, or (4) the warrant is so facially deficient 
that the executing officer cannot reasonably presume it to be 
valid. Id. 
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Our discussion above indicates that at a minimum, the warrant 
was issued based in part on misleading information which 
Investigator Hayes should have known was false, because the 
affidavit asserts that Shock had been convicted of and was serv- 
ing a term of probation for a charge of manufacturing metham- 
phetamine, which was not a true assertion. In addition, our dis- 
cussion above indicates that the affidavit is so lacking in indicia 
of probable cause that official belief in its existence is unreason- 
able. As such, we conclude that the “good faith” exception does 
not serve to prevent the suppression of the evidence obtained as 
a result of the constitutionally invalid search warrant. 


8. RESOLUTION 
The district court’s order denying Shock’s motion to suppress 
is reversed. As such, the case is remanded for further proceed- 
ings consistent with this opinion. 


V. CONCLUSION 
The district court’s order denying Shock’s motion to suppress 
is reversed. The case is remanded for further proceedings con- 
sistent with this opinion. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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1. Actions: Jurisdiction: Parties. Jurisdiction over the subject matter of an action 
cannot be conferred by consent of the parties or through a party’s conduct. 

2. Jurisdiction: Appeal and Error. An appellate court has an obligation to deter- 
mine whether it has jurisdiction over the matter before it before reaching the legal 
issues presented for review, even where the parties have not raised the issue. 

3. Prosecuting Attorneys: Judgments: Notice: Appeal and Error. Neb. Rev. Stat. 

§ 29-2317(1) (Reissue 1995) provides that a prosecuting attorney may take excep- 

tion to a ruling or decision of the county court by presenting to the county court a 

notice a5 intent to une an appeal to the district court. 

ee BA oe . The notice required by Neb. Rev. Stat. § 29-2317(2) 

(Reissue 1995) must include, inter alia, a copy of the rulings or decisions complained 


STATE v. STEINBACH 469 
Cite as 11 Neb. App. 468 


of, the basis and reasons for objection thereto, and a statement by the prosecuting 
attorney as to the part of the record he or she proposes to present to the district court. 
5. Statutes: Courts, Where the language of a statute is plain and unambiguous, no 
interpretation is needed, and a court is without authority to change such language. 
6. Jurisdiction: Statutes: Appeal and Error. An appellate court may not consider 
a case as within its jurisdiction unless the authority to act is invoked in the manner 
prescribed by law. 


Appeal from the District Court for Dodge County, FA. 
GosseTr III, Judge, on appeal thereto from the County Court for 
Dodge County, DANIEL J. BEcKwitn, Judge. Judgment of District 
Court reversed, and cause remanded with directions. 


William G. Line for appellant. 
Kevin J. Slimp, Deputy Dodge County Attorney, for appellee. 
IrwIN, Chief Judge, and INsopy and Carson, Judges. 


Irwin, Chief Judge. 
I. INTRODUCTION 

Jeremie Steinbach pled guilty to misdemeanor flight to avoid 
arrest, and the county court sentenced him to probation. The 
State prosecuted an appeal to the district court pursuant to Neb. 
Rev. Stat. § 29-2317 (Reissue 1995) and alleged that the sen- 
tencing order failed to include an order that Steinbach not oper- 
ate a motor vehicle for a period of 2 years as is mandated by 
Neb. Rev. Stat. § 28-905(3) (Reissue 1995). The district court 
reversed, and remanded the case to the county court; Steinbach 
has appealed the district court’s decision to this court. Because 
we find that the district court lacked jurisdiction to consider the 
case, we reverse, and remand with directions to dismiss the 
State’s appeal. 


Il, FACTUAL BACKGROUND 

On May 24, 2001, Steinbach was charged in the county 
court with flight to avoid arrest and with reckless driving, 
based on events occurring on or about April 12. On July 24, 
Steinbach pled guilty to the flight to avoid arrest charge and 
the State dismissed the reckless driving charge, pursuant to a 
plea agreement. On August 21, the county court entered a sen- 
tencing order which imposed intensive supervised probation. 
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The sentencing order included, inter alia, that Steinbach’s 
driver’s license “be impounded for a period of [time] as 
directed by [the] Probation Officer.” 

On September 7, 2001, the State filed a notice of its intention 
to prosecute an appeal, pursuant to § 29-2317, in the county 
court. The notice makes reference to the county court’s sentenc- 
ing order and contains the basis and reasons for the State’s 
objection thereto and a statement of the part of the record the 
State proposed to present to the district court. The notice does 
not contain a copy of the sentencing order being appealed. The 
county court judge signed the notice but indicated through inter- 
lineations that he did not find the notice to be in conformity with 
the truth and that he did not find that the portion of the record 
proposed to be presented to the district court was adequate for a 
proper consideration of the matter. 

On September 11, 2001, the State filed a praecipe for a tran- 
script and a praecipe for a bill of exceptions with the county court. 
On the same date, the State filed a copy of the notice of its inten- 
tion to prosecute an appeal with the district court. The praecipe 
for a transcript requested the county court clerk to include a copy 
of the sentencing order in the transcript to the district court. 

On December 17, 2001, the district court entered an order on 
appeal. The district court specifically held that the county 
court’s refusal to find that the notice of intention to prosecute an 
appeal was in conformity with the truth and that the portion of 
the record offered was adequate was an “arbitrary refusal.” As 
such, the district court specifically found that jurisdiction had 
been conferred on the district court pursuant to § 29-2317. The 
district court further found that the sentencing order failed to 
include as part of the judgment of probation that Steinbach not 
operate a motor vehicle for a period of 2 years. The district court 
reversed, and remanded the case to the county court with a 
direction to resentence Steinbach. Steinbach now appeals. 


III. ASSIGNMENT OF ERROR 
Steinbach has assigned one error on appeal: The county attor- 
ney’s notice did not contain a copy of the decision complained 
of by the State as required by § 29-2317(2) and was insufficient 
to confer jurisdiction on the district court. 
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IV. ANALYSIS 


1. WAIVER 

The State argues on appeal that Steinbach failed to argue his 
assigned error to the district court and that as a result, he should 
be considered to have waived any assertion that the notice pre- 
sented to the county court was inadequate to confer jurisdiction 
on the district court. We disagree. 

[1,2] Jurisdiction over the subject matter of an action cannot 
be conferred by consent of the parties or through a party’s con- 
duct. See Creighton St. Joseph Hosp. v. Tax Eq. & Rev. Comm., 
260 Neb. 905, 620 N.W.2d 90 (2000). Further, an appellate 
court has an obligation to determine whether it has jurisdiction 
over the matter before it before reaching the legal issues pre- 
sented for review, even where the parties have not raised the 
issue. Tri-Par Investments v. Sousa, 263 Neb. 209, 640 N.W.2d 
371 (2002). 

In this case, the district court had an obligation to determine 
whether it had jurisdiction over the matter before it, even if the 
issue was not raised by the parties. As such, contrary to the 
State’s assertion on appeal, Steinbach’s failure to argue the issue 
to the district court does not preclude him from raising it on 
appeal to this court. 


2. JURISDICTION OF District COURT 

Steinbach argues on appeal that the district court lacked juris- 
diction to hear the State’s appeal because the State’s notice filed 
with the county court and, later, with the district court did not 
contain a copy of the ruling or decision complained of, the sen- 
tencing order. The State argues that the sentencing order was 
included in the record presented to the district court by way of a 
praecipe for transcript. We conclude that the State failed to 
properly include the sentencing order in the notice and, as a 
result, failed to strictly comply with the statutory prerequisites 
for conferring jurisdiction on the district court. 

[3,4] Section 29-2317(1) provides that a prosecuting attorney 
may take exception to a ruling or decision of the county court by 
presenting to the county court a notice of intent to take an appeal 
to the district court. Section 29-2317(2) provides, in relevant 
part, as follows: 
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The notice shall contain a copy of the rulings or decisions 

complained of, the basis and reasons for objection thereto, 

and a statement by the prosecuting attorney as to the part of 

the record he or she proposes to present to the district court. 

The notice shall be presented to the [county] court within 

twenty days after the final order is entered in the cause. 
Section 29-2317(3) then provides the specific procedures for fil- 
ing the notice with the district court. 

[5] Where the language of a statute is plain and unambiguous, 
no interpretation is needed, and a court is without authority to 
change such language. State v. Johnson, 259 Neb. 942, 613 
N.W.2d 459 (2000). Section 29-2317(2) clearly provides that in 
order to obtain review of a county court’s decision in a criminal 
case, the State shall present the notice and a copy of the ruling 
complained of to the county court. See State v. Johnson, supra 
(construing nearly identical language in Neb. Rev. Stat. 
§ 29-2315.01 (Reissue 1995)). The State failed to comply with 
this unambiguous requirement in the present case. Even though 
the notice of intention to prosecute an appeal makes reference to 
the county court’s sentencing order, “a copy of the rulings or 
decisions complained of” is not contained in the notice as man- 
dated by § 29-2317(2). In short, the notice in the instant case 
does not comply with the mandatory provisions of § 29-2317. 

[6] An appellate court may not consider a case as within its 
jurisdiction unless the authority to act is invoked in the manner 
prescribed by law. State v. Johnson, supra. The Nebraska 
Supreme Court has consistently maintained that the failure to 
strictly comply with jurisdictional prerequisites in statutes with 
language substantially identical to § 29-2317 prevents the State 
from obtaining any review of a trial court’s final order in a crim- 
inal case. See, e.g., State v. Johnson, supra; State v. Baird, 238 
Neb. 724, 472 N.W.2d 203 (1991); State v. Halsey, 232 Neb. 
658, 441 N.W.2d 877 (1989). Because the right of the State to 
appeal from a county court’s final order in a criminal case is lim- 
ited by the express provisions of § 29-2317, the State’s failure to 
comply with § 29-2317 in the instant case prevented the district 
court from having jurisdiction to consider the merits of the 
State’s exception. 
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V. CONCLUSION 

Because the record does not contain a proper notice of intent 
to take an appeal to the district court as required by § 29-2317, 
the district court was without jurisdiction to reverse the sentenc- 
ing order and remand the case to the county court for resentenc- 
ing. We reverse the district court’s order and remand the case to 
the district court with directions to dismiss the State’s exception 
to the county court’s sentencing order. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Davip D. DITTER, APPELLANT, V. 
NEBRASKA BOARD OF PAROLE, APPELLEE. 
655 N.W.2d 43 


Filed November 26, 2002. Nos. A-00-657, A-01-1155. 


1. Demurrer: Pleadings. In considering a demurrer, a court must assume that the 
facts pled, as distinguished from legal conclusions, are true as alleged and must 
give the pleading the benefit of any reasonable inference from the facts alleged, but 
cannot assume the existence of facts not alleged, make factual findings to aid the 
pleading, or consider evidence which might be adduced at trial. 

2. Judgments: Demurrer: Appeal and Error. An order sustaining a demurrer will 
be affirmed if any one of the grounds on which it was asserted is well taken. 

3. Administrative Law: Legislature: Appeal and Error. Under Neb. Rev. Stat. 
§ 84-919 (Reissue 1999), the Administrative Procedure Act is the exclusive means 
of judicial review of an agency decision in a contested case, except as otherwise pro- 
vided by law. Neb. Rev. Stat. § 84-917 (Reissue 1999), which governs agency 
appeals to the district court, is inapplicable where other provisions of law prescribe 
the method of appeal. Thus, if the Legislature has provided an appellate procedure 
other than the Administrative Procedure Act for appeals from an administrative 
agency, the Administrative Procedure Act does not apply; but to the extent that 
another method of appeal has not been provided, the Administrative Procedure Act 
controls. 

4. Administrative Law: Appeal and Error. A board or tribunal exercises a judicial 
function if it decides a dispute of adjudicative fact or if a statute requires it to act 
in a judicial manner. 

5. Evidence: Proof: Words and Phrases. Adjudicative facts are facts which relate 

to a specific party and are adduced from formal proof. 

___:___: __. Adjudicative facts pertain to questions of who did what, where, 

when, how, why, and with what motive or intent. They are roughly the kind of 

facts which would go to a jury in a jury case. 
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7. Administrative Law: Appeal and Error. Whether a board or tribunal is required 
to conduct a hearing and receive evidence may be considered in determining 
whether the inferior board or tribunal exercised judicial functions. 

8. : ___. Where an inferior board or tribunal decides no question of adjudica- 
tive fact and no statute requires the board or tribunal to act in a judicial manner, 
such orders are not reviewable by error proceedings. 


Appeals from the District Court for Lancaster County: PauL 
D. Merritt, Jr., Judge. Affirmed. 


David D. Ditter, pro se. 


Don Stenberg, Attorney General, and Jennifer M. Amen for 
appellee. 


HANNON, SIEVERS, and Moore, Judges. 


Mook, Judge. 
INTRODUCTION 

David D. Ditter has filed two appeals from the dismissal of 
petitions filed in the district court for Lancaster County follow- 
ing decisions of the Nebraska Board of Parole (Board). Pursuant 
to Ditter’s request, the appeals have been consolidated. For the 
reasons set forth herein, we affirm the district court’s dismissal 
of both actions. 


BACKGROUND 
Before we set forth the factual background, we think it is help- 
ful to explain how the parole process works. The parole process 
consists of two steps. The Board must utilize this two-step process 
when determining whether an offender is entitled to be paroled. 
The first step of the process requires a review by the Board. 
Neb. Rev. Stat. § 83-1,111 (Reissue 1999) states: “Every com- 
mitted offender shall be interviewed and have his or her record 
reviewed by two or more members of the Board of Parole or a 
person designated by the board within sixty days before the 
expiration of his or her minimum term less any reductions.” 
The second step of the process under § 83-1,111 establishes 
when the Board is required to hold a public hearing. The perti- 
nent part of § 83-1,111 states: 
If, in the opinion of the reviewers, the review indicates the 
offender is reasonably likely to be granted parole, the Board 
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of Parole shall schedule a public hearing before a majority 
of its members. . . . If, in the opinion of the reviewers, the 
review indicates the offender should be denied parole, the 
offender may request an additional review by a majority of 
the members of the board. 

As a part of the review process, the Board meets with such 
committed offender and counsels him or her concerning his or 
her progress and prospect for future parole, which counsel 
includes a review of the circumstances of the offense; the pre- 
sentence investigation report; the committed offender’s previous 
social history and criminal record; his or her conduct, employ- 
ment, and attitude during commitment; and the reports of such 
physical and mental examinations as have been made. Neb. Rev. 
Stat. § 83-192(1)(f) (Reissue 1999), 

Although an offender has an absolute right to a review, it 
does not have to be conducted annually. Section 83-192 pro- 
vides how often the Board must provide this review. With 
regard to the review for committed offenders serving life sen- 
tences, § 83-192(1)(f)(v) provides: 

If a committed offender is serving a minimum life sen- 
tence, his or her record shall be reviewed during the first 
year of incarceration and every ten years thereafter until 
such time as the sentence is commuted. If such sentence is 
commuted, the committed offender’s record shall be 
reviewed annually when he or she is within five years of 
his or her earliest parole eligibility date. 

For an offender serving a life sentence, it would be necessary 
to first have the sentence commuted before the offender would 
be eligible for parole. Only the Governor, Attorney General, 
and Secretary of State, sitting as a board, have power to grant 
commutations under Neb. Const. art. IV, § 13, after which time 
the Board has the power to determine the time of release on 
parole of committed offenders eligible for such release, see 
§ 83-192(1)(f)(v). A committed offender has no right or entitle- 
ment to commutation of his sentence. See Otey v. Hopkins, 
5 F.3d 1125 (8th Cir. 1993). 

Ditter is an inmate at the Nebraska State Penitentiary serving 
a life sentence for first degree murder. At the review of Ditter’s 
case in November 1998, the Board determined that it would not 


476 11 NEBRASKA APPELLATE REPORTS 


review Ditter’s case again until November 2004. Despite the 
Board’s determination, Ditter again requested an annual review 
of his case in October 1999. The Board responded in writing, 
indicating that it was allowed by statute to defer its annual 
reviews up to 10 years, and the Board thus denied Ditter’s 
request. Ditter persisted in his request for a review, claiming that 
the statute upon which the Board relied was enacted after his 
conviction and sentence and therefore violated the prohibition of 
ex post facto laws. The Board subsequently reconsidered its 
position and held an annual review of Ditter’s case on November 
9, 1999. The “Offender Board Review Notice,” dated November 
10, 1999, deferred Ditter’s next review until November 2004. 

Unhappy with the results of the Board’s review, Ditter filed a 
petition in error pursuant to Neb. Rev. Stat. § 25-1901 et seq. 
(Reissue 1995 & Cum. Supp. 2000) on December 9, 1999. The 
Board demurred to the petition, arguing that the district court was 
without jurisdiction and that the petition did not state facts suffi- 
cient to constitute a cause of action. The Board argued that the 
Administrative Procedure Act (APA), found at Neb. Rev. Stat. 
§ 84-901 et seq. (Reissue 1999), was Ditter’s exclusive method 
to appeal the Board’s decision, specifically relying on §§ 84-919 
and 84-917(7). The district court sustained the demurrer, reason- 
ing that the Legislature has not articulated a procedure for 
appeals from decisions of the Board; that when a method of 
appeal has not been provided for, the APA controls; and that the 
Board is an agency as defined by the APA. The district court, cit- 
ing Neb. Rev. Stat. § 83-199 (Reissue 1999), further stated that 
while the APA does not apply to the Board or to the performance 
of its duties, operation, and functions, § 83-199 does not provide 
that the APA does not apply to persons aggrieved by decisions of 
the Board. Therefore, the district court ruled that the APA applies 
to appeals from decisions of the Board. 

Ditter timely appealed from the district court’s order filed 
June 8, 2000, sustaining the Board’s demurrer and dismissing 
his case without the opportunity to amend. The court stated that 
the defect could not be cured. This was Ditter’s appeal in case 
No. A-00-657. 

With regard to Ditter’s appeal in case No. A-01-1155, the 
Board held another review of Ditter’s case in November 2000. 
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After that review, the Board informed Ditter via an “Offender 
Board Review Notice” that his next review was not scheduled 
until November 2003. However, the Board subsequently issued a 
“Corrected Offender Board Review Notice” dated November 16, 
2000, that advised Ditter his next review date had been resched- 
uled for November 2002. Again unhappy with the results, Ditter 
filed a petition in the district court for Lancaster County under 
both the petition in error statutes and the APA statutes. The Board 
again demurred to Ditter’s petition, arguing that the APA was 
Ditter’s exclusive method to appeal the decision of the Board, but 
that the APA was not available to Ditter because his case was not 
a “contested case,” as required by § 84-919. The Board’s demur- 
rer was sustained as to the petition in error allegations, and the 
case proceeded under the APA, with the Board later filing a 
motion for summary judgment on the merits of Ditter’s appeal 
under the APA. Accepting the Board’s argument, the district court 
dismissed Ditter’s petition, stating that the Board’s review pro- 
ceeding was not a “contested case,” and further found that even if 
a petition in error was a proper method of appeal, the court did not 
have jurisdiction because the Board’s decision was not a final 
order affecting a substantial right. Ditter appealed the order of the 
district court dated September 27, 2001, and raised essentially the 
same issues as in his appeal in case No. A-00-657. 


ASSIGNMENTS OF ERROR 

Consolidating the assigned errors from both appeals, Ditter 
alleges that the district court erred in (1) sustaining the Board’s 
demurrer and dismissing his case under the petition in error 
Statutes, (2) dismissing Ditter’s petition under the APA 
because the Board’s decision was not a “contested case,” and 
(3) finding that the Board’s decision did not affect a substan- 
tial right of Ditter. 


STANDARD OF REVIEW 
[1,2] In considering a demurrer, a court must assume that the 
facts pled, as distinguished from legal conclusions, are true as 
alleged and must give the pleading the benefit of any reasonable 
inference from the facts alleged, but cannot assume the existence 
of facts not alleged, make factual findings to aid the pleading, or 
consider evidence which might be adduced at trial. Chambers v. 
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Lautenbaugh, 263 Neb. 920, 644 N.W.2d 540 (2002). An order 
sustaining a demurrer will be affirmed if any one of the grounds 
on which it was asserted is well taken. Omaha Constr. Indus. 
Pension Plan v. Children’s Hosp., 11 Neb. App. 35, 642 N.W.2d 
849 (2002). 


ANALYSIS 

To resolve these appeals, we first address the proper proce- 
dure for appealing a decision of the Board. Ditter claims that the 
district court erred in sustaining the Board’s demurrer to his 
petitions in error by finding that the APA was his exclusive 
method to appeal the decisions of the Board. 

Ditter argues that the APA does not apply to the Board and 
cites § 83-199, which succinctly states: “The provisions of the 
Administrative Procedure Act shall not apply to the Board of 
Parole or to the exercise of its functions.” Ditter further relies on 
Van Ackeren v. Nebraska Bd. of Parole, 251 Neb. 477, 558 
N.W.2d 48 (1997), wherein an inmate filed a petition in error 
challenging the Board’s decision to deny his parole due to pub- 
lic opposition. In reaching the merits of that case, neither the 
district court nor the Supreme Court ever raised any jurisdic- 
tional question as to whether a petition in error was the proper 
vehicle in which to pursue the decision of the Board. Thus, 
Ditter claims that there is no jurisdictional issue in the instant 
case because in Van Ackeren, the Supreme Court impliedly 
found that it had jurisdiction over the claims raised by the 
inmate through his petition in error. 

Shortly after the Van Ackeren decision, the Nebraska Supreme 
Court decided Pratt v. Nebraska Bd. of Parole, 252 Neb. 906, 567 
N.W.2d 183 (1997). In Pratt, an inmate filed a petition for writ 
of mandamus compelling the Board to consider him eligible for 
parole. The Board argued that a writ of mandamus was not 
proper because the inmate had the plain and adequate remedy at 
law to file a petition in error. Having determined that the duty of 
the Board to recognize the inmate’s parole eligibility under the 
statute then in existence was ministerial, not judicial, the 
Supreme Court concluded that a petition in error proceeding was 
not available and that a writ of mandamus was the appropriate 
remedy. The court did not find that petition in error proceedings 
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are not available for review of Board decisions which involved 
judicial functions. 

{3] The Board asserts that Nebraska Pub. Serv. Comm. v. 
Nebraska Pub. Power Dist., 256 Neb. 479, 486, 590 N.W.2d 
840, 846 (1999), is controlling, wherein the Supreme Court held 
the following: , 

Under Neb. Rev. Stat. § 84-919 (Reissue 1994), the 
APA is the exclusive means of judicial review of an 
agency decision in a contested case, except as otherwise 
provided by law. Neb. Rev. Stat. § 84-917 (Reissue 1994), 
which governs agency appeals to the district court, is in- 
applicable where other provisions of law prescribe the 
method of appeal. Thus, if the Legislature has provided an 
appellate procedure other than the APA for appeals from 
an administrative agency, the APA does not apply, see 
R.D.B., Inc. v. Nebraska Liquor Control Comm., 229 Neb. 
178, 425 N.W.2d 884 (1988); but to the extent that another 
method of appeal has not been provided, the APA con- 
trols, see § 84-919. 

The Board argues that since there is no other appellate pro- 
cedure for review of the Board’s decision, the APA provides the 
exclusive means of judicial review. The Board attempts to dis- 
tinguish § 83-199 by arguing that the statute “speaks to the 
Board’s internal procedures and not to the appeal of [the 
Board’s] final decisions,” which was also the position taken by 
the district court in its order sustaining the Board’s demurrers 
to Ditter’s petitions in error. Brief for appellee in case No. 
A-00-657 at 7. The Board further argues that the APA contains 
specific provisions relating to appeals from final decisions of 
an agency, which provisions should control over the general 
provisions in the petition in error statutes. 

Section 84-901(1) of the APA defines the term “agency” as 
follows: 

Agency shall mean each board, commission, department, 
officer, division, or other administrative office or unit of the 
state government authorized by law to make rules and reg- 
ulations, except the Adjutant General’s office as provided in 
Chapter 55, the courts including the Nebraska Workers’ 
Compensation Court, the Commission of Industrial 
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Relations, the Legislature, and the Secretary of State with 
respect to the duties imposed by the act. 

In the instant case, the district court concluded that the Board 
is an “agency” under the APA pursuant to § 84-901(1) because the 
chairperson of the Board has authority to “‘[aJdopt and promul- 
gate rules and regulations for the administration and operation 
... of the Board,” and that therefore, under § 84-919, the APA is 
the exclusive means of judicial review. The court then made the 
distinction that although § 83-199 provides that the APA does not 
apply to the Board or to the exercise of its functions, it does not 
indicate that the APA does not apply to persons aggrieved by deci- 
sions of the Board. We disagree with this interpretation. 

While the APA clearly applies to appeals from agency deci- 
sions where another method of appeal is not provided and while 
there is no other method of appeal specified in the statutes con- 
cerning appeals from the Board’s decisions, we are still faced 
with the plain language of § 83-199 contained in the statutes 
governing the Board. Section 83-199 states: “The provisions of 
the Administrative Procedure Act shall not apply to the Board of 
Parole or to the exercise of its functions.” While the district 
court correctly interpreted the statute insofar as it noted that the 
APA does not apply to the exercise of the Board’s functions, we 
cannot agree with the district court’s conclusion that § 83-199 
somehow excepts from its application appeals from persons 
aggrieved by Board decisions. We find no support, statutory or 
otherwise, for this proposition. Rather, we find that the plain 
language of the statute—that the provisions of the APA shall not 
apply to the Board—means just that and does not exclude 
appeals from Board decisions. 

We therefore conclude that the provisions of the APA do not 
apply to appeals from the Board. Having so concluded, it is 
unnecessary for us to address whether the Board’s review pro- 
ceeding was a “contested case” under the APA. 

We must next address whether a petition in error is the appro- 
priate procedure for an appeal of a Board’s decision in connection 
with an offender review. Section 25-1901 of the petition in error 
statutes allows a judgment rendered or final order made by any 
tribunal, board, or officer exercising judicial functions and infe- 
rior in jurisdiction to the district court to be reversed, vacated, or 
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modified by the district court with the exception of appeals made 
from juvenile court or appeals from a county court in matters aris- 
ing under the Nebraska Probate Code, in matters involving adop- 
tion or inheritance tax, or in domestic relations matters. 

The question then becomes whether a decision by the Board 
after a review constitutes the exercise of a “judicial function” 
under the petition in error statutes such that the decision can be 
appealed to the district court. 

[4-8] A board or tribunal exercises a judicial function if it 
decides a dispute of adjudicative fact or if a statute requires it to 
act in a judicial manner. Douglas Cty. Bd. of Comrs. v. Civil 
Serv. Comm., 263 Neb. 544, 641 N.W.2d 55 (2002); Hawkins v. 
City of Omaha, 261 Neb. 943, 627 N.W.2d 118 (2001). 
Adjudicative facts are facts which relate to a specific party and 
are adduced from formal proof. Hawkins v. City of Omaha, 
supra. Adjudicative facts pertain to questions of who did what, 
where, when, how, why, and with what motive or intent. They 
are roughly the kind of facts which would go to a jury in a jury 
case. Id. Whether a board or tribunal is required to conduct a 
hearing and receive evidence may be considered in determining 
whether the inferior board or tribunal exercised judicial func- 
tions. Id. See School Dist. No. 23 v. School Dist. No. 11, 181 
Neb. 305, 307-08, 148 N.W.2d 301, 303 (1967) (‘“‘‘trial type of 
hearing is ordinarily required for disputes of adjudicative 
facts’). Where an inferior board or tribunal decides no question 
of adjudicative fact and no statute requires the board or tribunal 
to act in a judicial manner, such orders are not reviewable by 
error proceedings. Hawkins v. City of Omaha, supra. 

While § 83-1,111 provides that an offender may present evi- 
dence, call witnesses, and be represented by counsel at a parole 
hearing, no such rights are provided at a review by the Board. A 
parole hearing obviously did not occur in this case and was not 
required because § 83-1,111 does not require a hearing unless 
the Board first determines the offender is likely to be paroled. 
As mentioned previously, the review is designed to counsel the 
offender concerning his progress and prospect for future parole. 
The Board does not decide disputes of adjudicative facts at a 
review, and the statute does not require the Board to act in a judi- 
cial manner at a review. We conclude that the Board is not 
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exercising judicial functions at a review and that therefore, the 
petition in error proceeding is not available as a means of appeal 
from the Board’s decision following a review. See Pratt v. 
Nebraska Bd. of Parole, 252 Neb. 906, 567 N.W.2d 183 (1997). 
Given this conclusion, it is unnecessary for us to address Ditter’s 
remaining assignment of error, that being whether the district 
court erred in finding that even if the petition in error proceed- 
ing was appropriate, the Board’s finding did not affect a sub- 
stantial right and was therefore not appealable. 

Although we conclude that the district court erred in deter- 
mining that the APA applies to appeals from the decisions of the 
Board, we conclude that a petition in error proceeding is not 
available as a means of appeal from the Board following a 
review by the Board under § 83-1,111. Thus, dismissal of 
Ditter’s appeals by the district court was appropriate, although 
for reasons other than relied upon by the district court. 


CONCLUSION 
The dismissal of the appeals by the district court is affirmed. 
AFFIRMED. 


ANDREW PARIZEK, APPELLANT, V. RONCALLI CATHOLIC 
HIGH SCHOOL OF OMAHA, APPELLEE. 
655 N.W.2d 404 


Filed November 26, 2002. No. A-01-827. 


1. Demurrer: Pleadings: Appeal and Error. In an appellate court’s review of a rul- 
ing on a demurrer, the court is required to accept as true all the facts which are well 
pled and the proper and reasonable inferences of law and fact which may be drawn 
therefrom, but not the conclusions of the pleader. 

2. Demurrer: Declaratory Judgments. The use and determination of a demurrer in 
actions for declaratory judgment are controlled by the same principles as those that 
apply in other cases. 

3. Declaratory Judgments: Appeal and Error. In an appeal from a declaratory 
judgment, an appellate court, regarding questions of law, has an obligation to reach 
its conclusion independent from the trial court. 

4. Demurrer: Jurisdiction. Lack of jurisdiction is a proper ground for a demurrer to 
a petition. 

5. Contracts. Unconscionability is determined in light of all the surrounding cir- 
cumstances, including (1) the manner in which the parties entered into the contract, 
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(2) whether the parties had a reasonable opportunity to understand the terms of the 
contract, afid (3) whether the important terms were hidden in a maze of fine print. 

6. Constitutional Law. A church may enter into contracts, which contracts are 
enforceable in civil court; however, the courts may not inquire into contractual 
matters whose enforcement would require a searching and therefore impermissible 
inquiry into church doctrine. 

7. ___. An inquiry into church doctrine would violate the First Amendment to the 
U.S. Constitution, which prohibits government interference with religion. 

8. ____. The limitation placed upon the government by the First Amendment to the 
U.S. Constitution also extends to the judicial and legislative branches. 

9. ____. Courts may make secular inquiries into church contracts when based on neu- 
tral principles of law. 

10. Pleadings. An amended pleading supersedes the original pleading in civil cases, 
and after an amended pleading is filed, the original pleading ceases to perform any 
office as a pleading. 

li. Pleadings: Evidence. A pleading which has been superseded by an amended 
pleading is only evidence of the facts therein alleged and must be introduced as any 
other evidence in order to be considered. 

12. Constitutional Law. A court is barred by the First Amendment to the U.S. 
Constitution from determining if the terms contained in a contract render the con- 
tract unconscionable where the court would be required to inquire into church doc- 
trine in order to ascertain the meaning of the contract’s terms. 


Appeal from the District Court for Douglas County: JosepH S. 
TROIA, Judge. Affirmed. 


Jeffrey A. Silver for appellant. 


Patrick M. Flood, of Hotz, Weaver, Flood & Breitkreutz, for 
appellee. 


SIEVERS, INBoDY, and CARLSON, Judges. 


InBopy, Judge. 
INTRODUCTION 
Andrew Parizek appeals the decision of the Douglas County 
District Court sustaining the demurrer of Roncalli Catholic High 
School of Omaha (Roncalli) and dismissing Parizek’s second 
amended petition for lack of jurisdiction. For the reasons set forth 
herein, we affirm. 


STATEMENT OF FACTS 
On or about March 17, 2000, Parizek executed a teacher con- 
tract of employment with Roncalli for the 2000-2001 school 
year. By its terms, the employment contract could be terminated 
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or altered by mutual agreement, and the contract could be termi- 
nated for cause on 30 days’ notice to the employee. Additionally, 
Roncalli reserved the right to terminate the contract “immedi- 
ately without notice or hearing, in the event of overt conduct in 
violation of Catholic Church doctrine, or marriage in violation of 
Catholic Church doctrine, or any other conduct which reflects 
grave discredit upon the school.” 

On or about June 23, 2000, Parizek requested to be released 
from his employment contract for the 2000-2001 school year 
with Roncalli in order to pursue a teaching position with Ralston 
Public Schools. In response to this request, Duane J. Gross, 
president and principal of Roncalli, advised Parizek by letter 
that Roncalli would not release him from the contract and that 
unless Parizek reaffirmed his commitment to his contract in 
writing by June 28, Parizek would forfeit $1,000 of his June 
paycheck and his fringe benefits, including health insurance, 
would not continue past the end of June. Parizek did not reaffirm 
his commitment to the Roncalli contract, and Roncalli withheld 
Parizek’s paycheck for June, July, and August and terminated 
his fringe benefits, including health insurance. 

On August 25, 2000, Parizek filed a petition for declaratory 
judgment seeking a determination that Roncalli “constructively 
terminated [Parizek’s employment] [c]ontract [and] that [he] is 
therefore free to contract with Ralston School District without 
violating the Nebraska Professional Practices Teacher Code of 
Ethics or otherwise placing his teaching certificate at risk.” 
Roncalli answered Parizek’s petition, asserting that Parizek was 
estopped from claiming that he was constructively discharged 
by Roncalli by his letter of resignation. Roncalli also asserted 
two counterclaims against Parizek. Roncalli’s second counter- 
claim alleged that Parizek breached his employment contract by 
resigning his position and that Roncalli was therefore entitled to 
damages in the amount of $4,701.55. 

On April 12, 2001, Parizek filed a second amended petition 
for declaratory judgment seeking a determination that the 
employment contract for the 2000-2001 school year was “a con- 
tract of adhesion, unconscionable and unenforceable,” or that 
Roncalli constructively terminated the employment contract. 
Roncalli filed a demurrer to Parizek’s second amended petition, 
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alleging that the district court lacked jurisdiction to determine 
whether the contract was unconscionable or a contract of adhe- 
sion. Parizek did not request damages in either petition. On May 
17, the district court sustained Roncalli’s demurrer and granted 
Parizek 2 weeks to file a third amended petition. Parizek did not 
file a third amended petition, and on June 26, the district court 
dismissed Parizek’s second amended petition with prejudice. 
Parizek has timely appealed to this court. 


ASSIGNMENT OF ERROR 
Parizek’s sole assignment of error is that the district court 
erred in sustaining Roncalli’s demurrer for lack of jurisdiction to 
determine whether the employment contract was uncon- 
scionable or a contract of adhesion. 


STANDARD OF REVIEW 

[1] In an appellate court’s review of a ruling on a demurrer, 
the court is required to accept as true all the facts which are well 
pled and the proper and reasonable inferences of law and fact 
which may be drawn therefrom, but not the conclusions of the 
pleader. Northwall v. State, 263 Neb. 1, 637 N.W.2d 890 (2002); 
J.B. Contracting Servs. v. Universal Surety Co., 261 Neb. 586, 
624 N.W.2d 13 (2001). 

[2-4] The use and determination of a demurrer in actions for 
declaratory judgment are controlled by the same principles as 
those that apply in other cases. Logan v. Department of Corr. 
Servs., 254 Neb. 646, 578 N.W.2d 44 (1998); Pratt v. Clarke, 8 
Neb. App. 199, 590 N.W.2d 426 (1999), reversed in part on 
other grounds 258 Neb. 402, 604 N.W.2d 822. In an appeal from 
a declaratory judgment, an appellate court, regarding questions 
of law, has an obligation to reach its conclusion independent 
from the trial court. /d. Lack of jurisdiction is a proper ground 
for a demurrer to a petition. Id. 


ANALYSIS 
Parizek contends that the district court erred in sustaining 
Roncalli’s demurrer for lack of jurisdiction to determine 
whether the employment contract was unconscionable or a con- 
tract of adhesion because of the following contractual language: 
“[T]his contract may be terminated immediately without notice 
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or hearing, in the event of overt conduct in violation of Catholic 
Church doctrine, or marriage in violation of Catholic Church 
doctrine, or any other conduct which reflects grave discredit 
upon the school.” 

{5] An unconscionable agreement is defined as “[a]n agree- 
ment that no promisor with any sense, and not under a delusion, 
would make, and that no honest and fair promisee would accept.” 
Black’s Law Dictionary 68 (7th ed. 1999). Unconscionability is 
determined in light of all the surrounding circumstances, includ- 
ing (1) the manner in which the parties entered into the contract, 
(2) whether the parties had a reasonable opportunity to under- 
stand the terms of the contract, and (3) whether the important 
terms were hidden in a maze of fine print. Adams v. American 
Cyanamid Co., 1 Neb. App. 337, 498 N.W.2d 577 (1992). 

{6-9] A church may enter into contracts, which contracts are 
enforceable in civil court; however, the courts may not inquire 
into contractual matters whose enforcement would require a 
searching and therefore impermissible inquiry into church doc- 
trine. See, Serbian Orthodox Diocese v. Milivojevich, 426 U.S. 
696, 96 S. Ct. 2372, 49 L. Ed. 2d 151 (1976); Watson v. Jones, 80 
U.S. (13 Wall.) 679, 20 L. Ed. 666 (1871); Gabriel v. Immanuel 
Evan. Luth. Church, 266 Ill. App. 3d 456, 640 N.E.2d 681, 203 Iil. 
Dec. 761 (1994). Such an inquiry would violate the First 
Amendment, which prohibits government interference with reli- 
gion. U.S. Const. amend. I and XIV. The limitation placed upon 
the government by the First Amendment also extends to the judi- 
cial and legislative branches. See Kreshik v. St. Nicholas 
Cathedral, 363 U.S. 190, 80 S. Ct. 1037, 4 L. Ed. 2d 1140 (1960). 
However, courts may make secular inquiries into church contracts 
when based on neutral principles of law. See, Jones v. Wolf, 443 
U.S. 595, 99 S. Ct. 3020, 61 L. Ed. 2d 775 (1979); Minker v. 
Baltimore Annual Conf., 894 F.2d 1354 (D.C. Cir. 1990). 

We first consider Parizek’s argument that because Roncalli 
included a breach of contract counterclaim in its answer to 
Parizek’s first petition, Roncalli cannot avail itself of the protec- 
tion granted by the First Amendment. We note that Parizek’s first 
petition sought a declaratory judgment and determination that 
Roncalli “constructively terminated [Parizek’s employment] 
{cJontract [and] that [he] is therefore free to contract with Ralston 
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School District without violating the Nebraska Professional 
Practices Teacher Code of Ethics or otherwise placing his teach- 
ing certificate at risk.” However, in his second amended and oper- 
ative petition, Parizek sought a declaratory judgment and deter- 
mination that his employment contract was “a contract of 
adhesion, unconscionable and unenforceable,” or that Roncalli 
constructively terminated his employment contract. 

[10,11] The pleadings are the written statements by the parties 
of the facts constituting their respective claims and defenses. 
Neb. Rev. Stat. § 25-801 (Reissue 1995). The only pleadings 
allowed are (1) the petition by the plaintiff, (2) the answer or 
demurrer by the defendant, (3) the demurrer or reply by the 
plaintiff, and (4) the demurrer to the reply by the defendant. Neb. 
Rev. Stat. § 25-803 (Reissue 1995). An amended pleading super- 
sedes the original pleading in civil cases, and after an amended 
pleading is filed, the original pleading ceases to perform any 
office as a pleading. See, In re Interest of Rondell B., 249 Neb. 
928, 546 N.W.2d 801 (1996); Midwest Laundry Equipment Corp. 
v. Berg, 174 Neb. 747, 119 N.W.2d 509 (1963). A pleading which 
has been superseded by an amended pleading is only evidence of 
the facts therein alleged and must be introduced as any other evi- 
dence in order to be considered. Whalen v. U S West 
Communications, 253 Neb. 334, 570 N.W.2d 531 (1997); Sleezer 
v. Lang, 170 Neb. 239, 102 N.W.2d 435 (1960). 

In the instant case, after Roncalli filed its answer to Parizek’s 
petition, Parizek filed a second amended petition which super- 
seded the original pleadings (petition, answer, and reply), 
whereupon the original pleadings ceased to perform any func- 
tion as pleadings. Further, Roncalli’s superseded answer may 
not be used as evidence of the facts contained therein because no 
evidence was introduced in the instant case, and the trial court 
granted summary judgment in favor of Roncalli based upon 
Parizek’s second amended petition and Roncalli’s demurrer. 
Therefore, Parizek’s argument that Roncalli cannot avail itself 
of the protection of the First Amendment due to the breach of 
contract counterclaim included in Roncalli’s answer to Parizek’s 
first petition has no merit. 

We have found authority from other jurisdictions which have 
determined that a court’s inquiry into a religious institution’s 
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decision to hire or terminate a teacher was not permissible 
where such an inquiry would require the court to examine 
church doctrine. For example, in Little v. Wuerl, 929 F.2d 944 
(3d Cir. 1991), a teacher who was employed by a Catholic 
school and whose employment contract was not renewed due to 
her remarriage appealed the trial court’s grant of summary judg- 
ment in favor of the school for lack of jurisdiction. The contract 
contained a clause which stated: 
“Teacher recognizes the religious nature of the Catholic 
School and agrees that Employer has the right to dismiss a 
teacher for serious public immorality, public scandal, or 
public rejection of the official teachings, doctrine or laws 
of the Roman Catholic Church, thereby terminating any 
and all rights that the Teacher may have hereunder... .” 
Id. at 945. The appellate court affirmed the lower court’s deci- 
sion, stating that “if this court were to review the [school’s] deci- 
sion, it would be forced to determine what constitutes ‘the offi- 
cial teachings, doctrine or laws of the Roman Catholic Church.’ ” 
Id. at 948. 

In Basinger v. Pilarczyk, 125 Ohio App. 3d 74, 707 N.E.2d 
1149 (1997), the Basingers, former teachers at a religious insti- 
tution, brought a suit for breach of contract and age discrimina- 
tion, alleging that they had been improperly terminated. The 
Ohio Court of Appeals for the First District held that it lacked 
jurisdiction to determine the breach of contract claim, but that the 
Basingers were entitled to an opportunity to demonstrate that the 
school’s doctrinal reason for their termination was not the real 
motivation, a claim over which the court had jurisdiction. 

In Gabriel v. Immanuel Evan. Luth. Church, 266 Ill. App. 3d 
456, 640 N.E.2d 681, 203 Ill. Dec. 761 (1994), the Appellate 
Court of Illinois for the Fourth District held that it lacked juris- 
diction to consider a breach of contract claim brought by 
Gabriel against her church after the church withdrew its offer to 
employ her as a parochial school kindergarten teacher. The court 
determined that the process by which a church hires its teachers 
is an ecclesiastical matter and that inquiry into the reasons for 
the withdrawal of an offer is foreclosed by the First Amendment. 

[12] Thus, the issue presented here is if, in order to determine 
whether Parizek’s employment contract was unconscionable or 
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a contract of adhesion, we must inquire into church doctrine. 
Although the aforementioned cases dealt with different issues 
than the issues raised in the instant case, we believe that the 
analysis employed by the other jurisdictions is equally applica- 
ble. Because of the language included in the Roncalli employ- 
ment contract, in order to determine if the terms contained in the 
contract rendered it unconscionable, this court would be 
required to inquire into church doctrine to ascertain the meaning 
of the contract’s terms. Such an inquiry is not permitted by the 
First Amendment. Consequently, the judgment of the district 
court is affirmed. 
AFFIRMED. 
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SIEVERS, INBODy, and CARLSON, Judges. 


SIEVERS, Judge. 

In a question of first impression, we decide whether in a pros- 
ecution for violation of a protection order, second offense, the 
State’s burden of proof includes proof of the first violation of the 
same order. Russell M. Rubek, Sr., was charged in the district 
court for Sarpy County with violation of a protection order, sec- 
ond offense, and with being a habitual criminal. See Neb. Rev. 
Stat. §§ 42-924(3) (Reissue 1998) and 29-2221 (Reissue 1995). 
After the State presented its case against Russell, the trial court 
sustained Russell’s motion for a directed verdict and dismissed 
the charges, finding that the State failed to prove in its case in 
chief Russell’s previous conviction for violating the same pro- 
tection order. We sustained the State’s motion to docket an error 
proceeding. While we sustain the State’s exception, jeopardy 
had attached and terminated at trial, so our ruling does not affect 
Russell’s acquittal, but provides guidance for the future. 


FACTUAL BACKGROUND 
Because of the nature of this appeal, we use an abbreviated fac- 
tual statement. Russell and Ginger M. Rubek were husband and 
wife. On July 28, 2000, the district court for Douglas County 
granted a domestic abuse protection order pursuant to § 42-924(1) 
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enjoining Russell from contacting, communicating with, restrain- 
ing, or otherwise threatening Ginger. The protection order was to 
remain in effect for a period of 1 year from the date of issuance. 
On December 5, Russell was convicted in the Douglas County 
District Court of violation of the protection order. 

Ginger testified that on February 15, 2001, between 5 and 6 
p.m., she left her home to attend a women’s advocate group 
meeting. She was stopped at a red traffic light when Russell 
pulled up beside her vehicle in his pickup truck. Ginger testified 
that she had her passenger window down slightly and that 
Russell rolled down his window and said, “You bitch, you’re 
going to see what this is all about if I go to jail.” Ginger testified 
that she then immediately drove through the red light, driving on 
as far as she had to in order to feel she was safe. She stated that 
she stopped at a Texaco gas station and proceeded to contact the 
911 emergency dispatch service from a pay telephone. Ginger 
testified that Officer Robert Bailey of the Bellevue Police 
Department arrived within minutes. 

Officer Bailey testified that when he met Ginger, she appeared 
emotionally distraught, holding onto the pay telephone’s handset 
and crying hysterically. Ginger gave Officer Bailey both a verbal 
and a written statement concerning the alleged altercation. Later 
that day, Officer Bailey arrested Russell and transported him to 
the Sarpy County Law Enforcement Center. 


PROCEDURAL BACKGROUND 

While the State had previously filed a complaint and an 
amended complaint, we deal with the information filed on May 
3, 2001. The information alleged that Russell committed the 
offense of violation of a protection order, second offense, pur- 
suant to § 42-924(3) and that he was a habitual criminal pursuant 
to § 29-2221. On December 20, trial was had in the district court 
for Sarpy County on the information. Proof of Russell’s previous 
conviction on December 5, 2000, for violation of the same pro- 
tection order was not presented in the State’s case in chief, and 
after the State rested, Russell moved to dismiss. 

Addressing Russell’s motion, the trial court stated that it was 
“going to take (Russell’s] motion to dismiss under advisement 
and proceed with the trial” due to certain concerns it had with 
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the motion. The State then made a motion to reopen its case in 
chief, which motion the trial court denied, stating, “[It] would 
be grossly prejudicial to [Russell]. I have some concerns, and 
I’m going to tell you what it is right now, that I think the state 
has failed to present a material element of the offense ... .” The 
court then proceeded with Russell’s case in chief. 

After testimony from two defense witnesses, counsel for 
Russell renewed the motion to dismiss. On December 28, 2001, 
the district court for Sarpy County issued its opinion and order 
sustaining Russell’s motion for a directed verdict of acquittal. 
The district court found that proof of a prior violation of the 
same protection order is a material element of the charged 
offense of violation of a protection order, second offense, rather 
than just an enhancement issue, and that the State had failed to 
prove the element. 

The State moved for leave to docket an appeal to this court 
pursuant to Neb. Rev. Stat. § 29-2315.01 (Reissue 1995), which 
motion we granted. 


ASSIGNMENTS OF ERROR 

The State asserts, summarized and restated, that the district 
court abused its discretion in (1) determining that proof of a prior 
violation of the same protection order is a material element of the 
charge of violation of a protection order, second offense, rather 
than an enhancement issue and (2) sustaining Russell’s motion for 
a directed verdict without considering whether the evidence was 
sufficient to show a lesser-included offense, namely violation of a 
protection order, first offense, a Class II misdemeanor. 


NATURE OF ERROR PROCEEDING 

[1] This appeal is before this court as an error proceeding 
filed by a county attorney pursuant to § 29-2315.01, which 
states in pertinent part, “The county attorney may take excep- 
tion to any ruling or decision of the court made during the pros- 
ecution of a cause ... .” According to case law, “the purpose of 
[appellate] review [under this section] ‘is to provide an author- 
itative exposition of the law for use as a precedent in similar 
cases which may now be pending or which may subsequently 
arise.’” State v. Wilen, 4 Neb. App. 132, 139, 539 N.W.2d 650, 
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657 (1995) (quoting State v. Jennings, 195 Neb. 434, 238 
N.W.2d 477 (1976)). See, also, State v. Detweiler, 249 Neb. 
485, 544 N.W.2d 83 (1996); State v. Taylor, 179 Neb. 42, 136 
N.W.2d 179 (1965); State v. Vaida, 1 Neb. App. 768, 510 
N.W.2d 389 (1993). 


STANDARD OF REVIEW 

[2] Statutory interpretation presents a question of law. Sydow 
v. City of Grand Island, 263 Neb. 389, 639 N.W.2d 913 (2002). 
When reviewing questions of law, an appellate court has an obli- 
gation to resolve the questions independently of the conclusion 
reached by the trial court. Nye v. Fire Group Partnership, 263 
Neb. 735, 642 N.W.2d 149 (2002); State v. Isham, 261 Neb. 690, 
625 N.W.2d 511 (2001). 

{3] When the language used in a statute requires interpretation 
or may reasonably be considered ambiguous, the statute is open 
to construction. State v. Joubert, 246 Neb. 287, 518 N.W.2d 887 
(1994). Although a penal statute must be strictly construed, it is 
to be given a sensible construction, and general terms are to be 
limited in their construction and application so as to avoid injus- 
tice, oppression, or an absurd consequence. Id. In reading a 
Statute, a court must determine and give effect to the purpose and 
intent of the Legislature as ascertained from the entire language 
of the statute considered in its plain, ordinary, and popular sense. 
State v. Cox, 247 Neb. 729, 529 N.W.2d 795 (1995). 


ANALYSIS 

[4] The procedures and grounds for the issuance of a protec- 
tion order are found in Neb. Rev. Stat. § 42-924 et seq. (Reissue 
1998). Section 42-924(3), as amended by 2002 Neb. Laws, L.B. 

82, provides in relevant part: 
Any person who knowingly violates [a protection] order 
issued pursuant to subsection (1) of this section or section 
42-931 after service shall be guilty of a Class II misde- 
meanor, except that (a) any person convicted of violating 
such order who has a prior conviction for violating a pro- 
tection order shall be guilty of a Class I misdemeanor and 
(b) any person convicted of violating such order who has a 
prior conviction for violating the same protection order or 
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a protection order granted to the same petitioner shall be 
guilty of a Class IV felony. 
(Emphasis supplied.) While the statute was amended in 2002 to 
add the language in italics, the change is not pertinent to this 
case and does not affect the precedent we announce here. 

We initially look to the statutory provision before us, 
§ 42-924(3)(b) (Reissue 1998), and ask what the Legislature 
intended. Does it define a separate crime, or does it provide for 
enhancement so that punishment of a repeat offender can be 
increased? 

In Almendarez-Torres v. United States, 523 U.S. 224, 118 S. 
Ct. 1219, 140 L. Ed. 2d 350 (1998), the U.S. Supreme Court con- 
sidered the question of whether a federal statutory provision 
defined a separate crime or simply authorized an enhanced 
penalty. The Court in Almendarez-Torres looked to the “statute’s 
language, structure, subject matter, context, and history—factors 
that typically help courts determine a statute’s objectives and 
thereby illuminate its text.” 523 U.S. at 228. See, also, United 
States v. Wells, 519 U.S. 482, 117 S. Ct. 921, 137 L. Ed. 2d 107 
(1997); Garrett v. United States, 471 U.S. 773, 105 S. Ct. 2407, 
85 L. Ed. 2d 764 (1985); State v. Joubert, supra. We look to the 
same factors here. 

[5] At the outset, we note that the statutory subject matter is 
recidivism. An increased penalty for repetition of a crime “is as 
typical a sentencing factor as one might imagine.” State v. 
Werner, 8 Neb. App. 684, 691, 600 N.W.2d 500, 506 (1999) 
(citing Almendarez-Torres v. United States, supra). Nebraska’s 
appellate courts have consistently interpreted statutes that 
authorize higher sentences for recidivists as setting forth 
enhancement factors. See, State v. Suhr, 207 Neb. 553, 300 
N.W.2d 25 (1980) (Legislature specifically provided that prior 
conviction for any second or subsequent offense under Neb. 
Rev. Stat. § 28-611 (Reissue 1979) (issuing or passing bad 
checks) enhanced penalty from misdemeanor to Class IV 
felony); State v. Werner, 8 Neb. App. at 691, 600 N.W.2d at 506 
(plain language of Neb. Rev. Stat. § 60-6,196 (Reissue 1993) 
criminalized act of driving under influence of alcohol (DUJ), 
and “fact that the defendant has previously been convicted of 
DUI is irrelevant to guilt or innocence and is relevant only to the 
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sentence to be meted out. Indeed, the sole difference between a 
first, second, or third conviction for DUI is the penalty autho- 
rized”). See, § 28-611(2) (Reissue 1995)); State v. Orduna, 250 
Neb. 602, 550 N.W.2d 356 (1996) (pursuant to Neb. Rev. Stat. 
§§ 28-511.01 and 28-518 (Reissue 1995), any second or subse- 
quent conviction of theft or shoplifting enhances punishment 
from misdemeanor to Class IV felony). See § 28-518(5). See, 
e.g., U.S. v. McGatha, 891 F.2d 1520 (11th Cir. 1990) (federal 
courts have almost uniformly interpreted statutes that authorize 
higher sentences for recidivists as setting forth sentencing fac- 
tors, not as creating new crimes, at least where conduct charged, 
in absence of recidivism, is independently unlawful). 

[6] With recidivism as the subject matter in mind, we turn to 
the language of the statute at issue. In order to prove a violation 
of § 42-924, the State must prove only three elements: “(1) entry 
of the protection order pursuant to subsection (1) or (2) of that 
section, (2) service of the order on the defendant, and (3) know- 
ing violation of the order.” State v. Patterson, 7 Neb. App. 816, 
819, 585 N.W.2d 125, 127 (1998). But, § 42-924(3)(b) provides 
for an increased penalty for “any person convicted of violating 
[a protection] order who has a prior conviction for violating the 
same protection order.” The gradation of charges in § 42-924(3) 
is similar to those in the Nebraska DUI, bad-check writing, and 
theft or shoplifting statutes previously mentioned. Proof of pre- 
vious violations of all the aforementioned statutes has been 
determined to be an enhancement issue, not a required material 
element to be proved at trial. We see no reason that a similar 
result should not obtain here. 

Russell argues that since the protection order statute “requires 
that the defendant have violated the same protection order, by 
proof of a reasonable doubt,” § 42-924(3)(b) is a material ele- 
ment that must be shown at trial. (Emphasis omitted.) Brief for 
appellee at 7. Russell has provided no authority to support this 
contention; nor have we found any. If the Legislature intended 
§ 42-924(3)(b) to provide for a substantive crime, it would not 
have used the word “except” before listing the gradation of 
offenses. The word “except” and the subsequent listing of the 
charges from Class I misdemeanor to Class IV felony must be 
given their plain and ordinary meaning, and when the language 
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is clear, no direct interpretation is necessary. See State v. 
Matthews, 237 Neb. 300, 465 N.W.2d 763 (1991). 

The language and its arrangement clearly set forth and define 
a protection order in § 42-924(1), and they define a crime and 
set forth one penalty in § 42-924(3), which is subject to an 
“except[ion],” id., as subsections (3)(a) and (b) provide different 
penalties if a defendant has prior convictions for violating a pro- 
tection order. 

We also note that “the title of a statute and the heading of a 
section” are “tools available for the resolution of a doubt” about 
the meaning of a statute. Railroad Trainmen v. B. & O. R. Co., 
331 U.S. 519, 528-29, 67 S. Ct. 1387, 91 L. Ed. 1646 (1947). “A 
title that contains the word ‘penalties’ more often, but certainly 
not always ... signals a provision that deals with penalties for a 
substantive crime.” Almendarez-Torres v. United States, 523 
U.S. 224, 234, 118 S. Ct. 1219, 140 L. Ed. 2d 350 (1998). The 
title of § 42-924 contains the word “penalty.” 

The Nebraska Supreme Court has also provided guidance in 
this situation. In Haffke v. State, 149 Neb. 83, 30 N.W.2d 462 
(1948), the court addressed the issue of whether a previous 
DUI violation was an enhancement issue or a material element 
to be proved at trial. In Haffke, the court set out the following 
rule of law: 

Accordingly, under section 25, article V, of the 
[Nebraska] Constitution, we promulgate the following rule 
of practice and procedure in criminal cases hereafter tried 
in all courts. In the absence of a provision placing upon the 
jury aduty with reference to the penalty, where punishment 
is sought under any statute defining one crime and provid- 
ing for an enhanced penalty upon conviction of a second or 
subsequent offense: (1) The facts with reference thereto 
must be alleged in the complaint, indictment or information 
upon which the accused is prosecuted; (2) the fact that the 
accused is charged with having committed a second or sub- 
sequent offense should not be an issue upon the trial and 
should not in any manner be disclosed to the jury; (3) if the 
accused is convicted, before sentence is imposed a hearing 
should be had before the court without a jury as to whether 
or not there have been any prior convictions of the accused 
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under the same statute; (4) the accused should be given 
notice of the time of hearing at least three days prior 
thereto; and (5) at the hearing, if the court finds from the 
evidence submitted that the accused has been convicted 
prior thereto under the same statute, the court should sen- 
tence the accused according to the enhanced penalty appli- 
cable to the facts found. 

149 Neb. at 95-96, 30 N.W.2d at 469. See, also, Poppe v. State, 

155 Neb. 527, 52 N.W.2d 422 (1952). 

Finally, of considerable significance to us is the fact that the 
trial court’s position would in most cases be very unfair to a 
defendant if § 42-924(3)(b) really set forth a separate crime. The 
State would be required to prove to the judge or jury in the guilt 
phase of a case that the defendant previously violated the same 
protection order. This would cause a prejudicial taint from that 
evidence—to which defendants would vigorously object. See 
Neb. Rev. Stat. §§ 27-403 (unfair prejudice) and 27-404 (prior 
bad acts) (Reissue 1995). Although the case at hand was tried 
before a judge, placing a prior violation of a protection order 
before the jury in a future trial runs the risk of conviction sim- 
ply because the jury would perceive the defendant as a bad per- 
son or might infer that the first violation of the order portends a 
second violation. 

[7] As Nebraska appellate courts have long recognized, the 
introduction of evidence of a defendant’s prior crimes risks sig- 
nificant prejudice. See Haffke v. State, 149 Neb. at 92, 30 N.W.2d 
at 467 (“‘‘ “jurors’ minds should not be diverted from the question 
of defendant’s innocence or guilt by facts concerning defendant’s 
prior convictions of other felonies. It is also fairer to defendant to 
keep such matters entirely away from the jury” ’ ”) (quoting Levell 
v. Simpson, 142 Kan. 892, 52 P.2d 372 (1935)). 

[8] In conclusion, the Legislature intended to set forth a sen- 
tencing factor in § 42-924(3)(b) and not a separate criminal - 
offense. Subsection (3)(b) is an enhancement provision, which 
simply authorizes a court to increase the sentence for a recidi- 
vist. It does not define a separate crime. To hold otherwise 
would be inconsistent with public policy, case law, and the 
intent of the statute under which Russell was charged. Thus, 
proof of the prior violation was not part of the State’s burden of 
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proof in its case in chief, and Russell was incorrectly acquitted 
on this basis. This holding makes it unnecessary to consider the 
assignment that the court should have considered the matter 
from the standpoint of a lesser-included offense. 


EFFECT OF OUR DECISION 

As explained above, this is an appeal by a county attorney 
pursuant to § 29-2315.01. Neb. Rev. Stat. § 29-2316 (Reissue 
1995) describes the effect of an appellate court’s ruling pursuant 
to § 29-2315.01: “The judgment of the court in any action taken 
pursuant to section 29-2315.01 shall not be reversed nor in any 
manner affected when the defendant in the trial court has been 
placed legally in jeopardy... .” 

At oral argument, the State conceded that jeopardy had 
attached before the trial court dismissed the case; therefore, we 
need not discuss this matter further. See State v. Bostwick, 222 
Neb. 631, 385 N.W.2d 906 (1986). Thus, our opinion is for 
future guidance of the bench and bar. 

EXCEPTION SUSTAINED. 


WALLACE JOSEPH BIG CROW, FATHER OF DECEASED AND AS 
ADMINISTRATOR OF THE ESTATE OF RICHARD LEE BIG Crow, 
DECEASED, APPELLANT, V. CITY OF RUSHVILLE, APPELLEE. 
654 N.W.2d 383 


Filed December 10, 2002. No. A-01-1055. 


1. Political Subdivisions Tort Claims Act: Notice. The 6-month waiting period pre- 
scribed in Neb. Rev. Stat. § 13-906 (Reissue 1997) clearly serves the same purpose 
as the notice provisions of Neb. Rev. Stat. § 13-905 (Reissue 1997)—to give a 
political subdivision an opportunity to investigate and dispose of a claim without 
litigation. 

2. Political Subdivisions Tort Claims Act: Notice: Pleadings. Noncompliance with 
Neb. Rev. Stat. § 13-906 (Reissue 1997) must be pled as an affirmative defense. 

3. Pleadings: Summary Judgment. In the absence of a showing of prejudice, an 
affirmative defense may be raised for the first time on a motion for summary 
judgment. 

4. Pleadings: Notice. The requirements for pleading an affirmative defense are 
designed to give an opposing party notice so that it may meet the defense. 
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5. Pleadings: Notice: Waiver. The requirement that an affirmative defense be specif- 
ically alleged can be waived when the opposing party has notice of the defense that 
the specific pleading is designed to provide. 

6. Political Subdivisions Tort Claims Act. Under the Political Subdivisions Tort 
Claims Act, substantial compliance with procedural requirements is generally 
sufficient. 

7. Political Subdivisions Tort Claims Act: Notice. Substantial compliance with 
Neb. Rev. Stat. § 13-906 (Reissue 1997) is sufficient when a lack of precise com- 
pliance has caused no prejudice to the political subdivision. 


Appeal from the District Court for Sheridan County: PAuL D. 
Empson, Judge. Reversed and remanded for further proceedings. 


Rena M. Atchison, of Langley-Atchison Law Office, for 
appellant. 


Terrance O. Waite and Keith A. Harvat, of Waite & McWha, 
for appellee. 


SIEVERS, INBoDy, and Moore, Judges. 


SIEVERS, Judge. 

Wallace Joseph Big Crow (Big Crow) filed a negligence suit 
against the City of Rushville, Nebraska (the City), after his son, 
Richard Lee Big Crow (Richard), was killed in a motor vehicle- 
pedestrian accident. The district court for Sheridan County 
entered summary judgment for the City because Big Crow did 
not strictly comply with procedural requirements of the Nebraska 
Political Subdivisions Tort Claims Act (the Act). 


FACTUAL AND PROCEDURAL BACKGROUND 

In the early morning of November 1, 1998, between approxi- 
mately 1:45 and 2:34 a.m., Richard was killed on Highway 87 in 
a motor vehicle-pedestrian accident. He was found lying on 
Highway 87, approximately one-half mile from the City. The 
autopsy report showed that Richard had a blood alcohol level of 
.314 grams per 100 milliliters of blood. 

Big Crow, the administrator of Richard’s estate, served writ- 
ten notice of a claim against the City pursuant to the Act on 
Chief Paul Anderson of the Rushville Police Department and 
Sharon Michaelson, secretary of the City, on October 26 and 27, 
1999, respectively. The notice stated that “upon information and 
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belief,” Richard was last seen alive by law enforcement officers 

from the Rushville Police Department. According to the notice, 

signed by a South Dakota lawyer who indicated that his law firm 

was representing Big Crow, 
[i]t is the position of Richard Lee Big Crow’s family that if 
he was intoxicated, as indicated in the autopsy report, he 
should have been picked up and placed in a treatment cen- 
ter, detoxification center, or some other safe place in order 
to prevent him from harming himself, or allowing others to 
harm him. 

The notice demanded $350,000 to settle the matter. The City did 

not respond to the claim. 

On April 21, 2000, Big Crow filed suit under the Act, Neb. 
Rev. Stat. § 13-901 et seq. (Reissue 1997 & Cum. Supp. 2002), 
in the district court for Sheridan County. The operative petition, 
an amended petition filed on July 24, states two causes of 
action: (1) negligence in training and supervision of Rushville 
police officers and (2) failure of law enforcement officers to act. 
The petition alleges that Rushville law enforcement officers 
came into contact with Richard on the night of his death, but that 
despite their duty to protect him, they failed to do so. 

On April 30, 2001, the City filed a motion for summary judg- 
ment. The motion cites no specific grounds for summary judg- 
ment other than that “there is no genuine issue as to any mate- 
rial fact regarding issues raised in [Big Crow]’s Amended 
Petition and that the [City] is therefore entitled to judgment as a 
matter of law.” 

Big Crow, by another South Dakota lawyer, filed a “response” 
and subsequently a “final response” to the summary judgment 
motion. These pleadings are actually in the nature of briefs argu- 
ing Big Crow’s position before and after the summary judgment 
hearing, rather than recognized pleadings under Nebraska rules 
of practice and procedure, but they are part of our transcript. The 
“response,” filed before the hearing, says: 

Pursuant to conversations with [the City’s] counsel . . . the 
basis of the Motion . .. is limited to the legal issue of suf- 
ficient notice to the City . . . . According to discussions 
with [the City’s counsel], no factual issues will be pre- 
sented on the same. . . . [T]he only issue addressed in this 
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brief and the only issue [Big Crow] is agreeing to resolve 

regarding summary judgment is notice to the City .... 
The “final response” addresses Big Crow’s failure to withdraw 
the claim from the City before initiating suit in the district court, 
as required by § 13-906, which provides: 

No suit shall be permitted under the .. . Act. . . unless 
the governing body of the political subdivision has made 
final disposition of the claim, except that if the governing 
body does not make final disposition of a claim within six 
months after it is filed, the claimant may, by notice in writ- 
ing, withdraw the claim from consideration of the govern- 
ing body and begin suit .... 

It is undisputed that Big Crow filed suit 7 days prior to the end 
of the 6-month period prescribed in § 13-906, without first with- 
drawing his claim from the City. 

Big Crow’s “final response” argues that noncompliance with 
the notice requirements of the Act is an affirmative defense which 
must be specifically pled in an answer or a demurrer, which the 
City had not done. 

After citing Nebraska case law requiring only “substantial 
compliance” with the notice provisions of the Act, the trial court 
found that “[i]f substantial compliance were the rule with regard 
to not only notice, but also every other aspect of the... Act, then 
the require[e]ments of the [A]ct become only a rough skeleton 
upon which the courts will hang flesh as they see fit from time to 
time.” The court therefore sustained the City’s motion for sum- 
mary judgment, saying, “A line has to be drawn somewhere.” Big 
Crow appeals. 


ASSIGNMENTS OF ERROR 
Big Crow alleges that the trial court erred in allowing the 
affirmative defense of noncompliance with the Act even though 
the City did not raise the defense in its answer, in determining 
that the action is barred, and in ruling on the summary judgment 
motion without allowing discovery of and considering addi- 
tional evidence. 


STANDARD OF REVIEW 
There are no disputed facts, and the case involves application 
of the Act. Interpretation of a statute presents a question of law, 
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in connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision 
made by the court below. Tighe v. Cedar Lawn, Inc., 11 Neb. 
App. 250, 649 N.W.2d 520 (2002). 


ANALYSIS 
Affirmative Defenses Must Be Pled. 

Big Crow argues that because the City did not raise noncom- 
pliance with the Act in its answer, the City waived any such 
defense. Thus, the first step in our analysis is to determine 
whether noncompliance with § 13-906 of the Act is a defense 
which must be specifically alleged. This necessarily involves 
examination of the Act’s notice requirements. 

In Millman v. County of Butler, 235 Neb. 915, 458 N.W.2d 207 
(1990), the court held that compliance with the filing or present- 
ment of claim provision of the Act is not a jurisdictional prereq- 
uisite for adjudication of a tort claim against a political subdivi- 
sion. Instead, such filing or presentment is a condition precedent 
to commencement of an action against that subdivision. Jd. The 
court then held: 

Although noncompliance with the notice requirement 
affords a political subdivision a defense to a negligence 
action under the . . . Act, a general denial in the political 
subdivision’s answer does not raise the issue of noncom- 
pliance, which must be raised as an affirmative defense 
specifically expressing the plaintiff’s noncompliance with 
the notice requirement of § 13-905 of the . . . Act. 

Id. at 931-32, 458 N.W.2d at 217. 

Millman dealt specifically with § 13-905, the provision of the 
Act which details the content and filing requirements for notice 
of a claim against a political subdivision. The Millman court 
concluded that § 13-905 serves “‘to enable the city to make a 
prompt investigation as to its liability. The notice . . . affects 
only .. . the remedy of instituting and maintaining an action for 
the collection of damages.’” 235 Neb. at 928, 458 N.W.2d at 
215. In addition, the court found that the notice provision per- 
mits a political subdivision to investigate its liability and possi- 
bly settle the claim to avoid litigation. 
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{1,2} As the 6-month waiting period prescribed in § 13-906 
clearly serves the same purpose as the notice provisions of 
§ 13-905—to give a political subdivision an opportunity to inves- 
tigate and dispose of a claim, if so inclined, without litiga- 
tion—we find that extension of the holding in Millman to 
§ 13-906 is only logical. The procedural requirements of § 13-906 
are not jurisdictional prerequisites. Instead, they are conditions 
precedent to a plaintiff’s right to bring suit under the Acct. 
Noncompliance with § 13-906 must therefore be pled as an 
affirmative defense. 


Did City Raise Defense of Noncompliance? 

The City argues in its brief that it sufficiently raised the 
defense of noncompliance in its answer. We quote those portions 
of the City’s answer which are claimed to allege noncompliance: 

12. [The City] [a]dmits that [Big Crow] has provided 
notice of this claim by certified mail... . 

13. [The City] [a]dmits that the [City] did not make final 
disposition of [Big Crow]’s claim. 

14. [The City] [g]enerally denies each and every other 
remaining allegation... . 


18. [The City] [s]pecifically alleges that [Big Crow]’s 
Amended Petition fails to state a cause of action against 
[the City]. 

In summary, the City admits that it did not make final dispo- 
sition of the claim, asserts a general denial, and alleges that Big 
Crow stated no cause of action against it. Nothing in the City’s 
answer alleges a failure to withdraw the claim after the passage 
of 6 months before filing suit or that the suit was filed prema- 
turely. To raise the affirmative defense of noncompliance, a gen- 
eral denial is insufficient. See Millman v. County of Butler, 235 
Neb. 915, 458 N.W.2d 207 (1990). Because Millman also holds 
that the Act’s procedural requirements affect only the right to 
sue, not the subdivision’s tort liability or the substantive ele- 
ments for the plaintiff’s recovery, alleging that Big Crow had 
not stated a cause of action does not adequately raise the spe- 
cific defense of noncompliance with the Act. 


504 11 NEBRASKA APPELLATE REPORTS 


Further, Big Crow is not required to wait for the City to 
“finally” dispose of the claim. He must wait only 6 months, after 
which he can withdraw the claim and file suit. We find that the 
City did not raise the affirmative defense of noncompliance in 
its answer, but there are other considerations. 

(3] In the absence of a showing of prejudice, an affirmative 
defense may be raised for the first time on a motion for sum- 
mary judgment. Rivera v. Anaya, 726 F.2d 564 (9th Cir. 1984). 
See, also, DeCosta Sporting Goods, Inc. v. Kirkland, 210 Neb. 
815, 316 N.W.2d 772 (1982) (holding that purpose of placing 
affirmative defense in answer is to give opposing party opportu- 
nity to meet defense and that there is no distinction between 
defendant’s filing answer raising affirmative defense followed 
by motion for summary judgment and defendant’s inclusion of 
defense in motion itself). Nothing in the City’s summary judg- 
ment motion directly or indirectly raises the affirmative defense 
of noncompliance with § 13-906. But, the record shows that 
noncompliance was the sole issue on summary judgment, and 
Big Crow and his counsel were clearly aware of that fact. 

{4,5] Big Crow’s pleading entitled “Plaintiff’s Response to 
Defendant’s Motion for Summary Judgment” clearly stated his 
understanding that noncompliance—and only noncompli- 
ance—would be addressed on summary judgment. As held in 
DeCosta Sporting Goods, Inc., supra, requirements for pleading 
an affirmative defense are designed to give the opposing party 
notice so that it may meet the defense. Big Crow knew, by his 
admission in his pleading, that the City was defending at this 
stage of the proceeding on the basis of noncompliance with the 
Act. We hold that the requirement that an affirmative defense be 
specifically alleged can be waived, particularly as here, when the 
opposing party has agreed that the defense is “‘on the table” in the 
summary judgment proceedings. Our holding is specifically 
premised upon the pleading filed by Big Crow which shows that 
he had notice of the noncompliance defense which specific plead- 
ing is designed to provide. See, Welsch v. Graves, 255 Neb. 62, 
582 N.W.2d 312 (1998) (statute of limitations defense waived 
unless asserted by answer or demurrer); Plock v. Crossroads Joint 
Venture, 239 Neb. 211, 475 N.W.2d 105 (1991). If a defendant can 
waive a defense by not asserting it, it logically follows that a 
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plaintiff can waive the right to have a defense specifically pled. 
Consequently, we hold that Big Crow waived any right to avoid, 
by relying on the City’s failure to specifically plead the defense, 
the defense of noncompliance with the Act. This takes us to the 
determinative issue—Big Crow’s noncompliance with the Act. 


Noncompliance With § 13-906. 

It is undisputed that Big Crow did not withdraw his claim 
from the City and that he filed suit in the district court 7 days 
prior to the end of the 6-month period which § 13-906 gives a 
political subdivision to make a final disposition of a claim. The 
district court found that Big Crow must strictly comply with 
§ 13-906 and dismissed the action. 

The Nebraska Supreme Court held in Malzahn v. Transit 
Authority, 244 Neb. 425, 507 N.W.2d 289 (1993), that absent 
any consideration of the statute of limitations, filing suit is sub- 
stantial compliance with the terms of § 13-906 and equates with 
notice of withdrawal of a claim from consideration. Thus, by fil- 
ing a district court suit, Big Crow can be considered to have 
withdrawn his claim. We now turn to whether Big Crow lost his 
right to sue under the Act by instituting suit 7 days before the 
6-month waiting period expired. 

[6] Case law suggests that under the Act, substantial compli- 
ance with procedural requirements is generally sufficient. For 
instance, in Chicago Lumber Co. v. School Dist. No. 71, 227 
Neb. 355, 368-69, 417 N.W.2d 757, 766 (1988), the Nebraska 
Supreme Court held as follows with regard to the statutory pred- 
ecessor to § 13-905, which is the Act’s notice provision: 

[T]he written claim required by [the Act’s notice provi- 
sion] notifies a political subdivision concerning possible 
liability for its relatively recent act or omission, provides 
an opportunity for the political subdivision to investigate 
and obtain information about its allegedly tortious con- 
duct, and enables the political subdivision to decide 
whether to pay the claimant’s demand or defend [against] 
the litigation predicated on the claim made... . 

We hold, therefore, that the notice requirements for a 
claim filed pursuant to the . . . Act are liberally construed 
so that one with a meritorious claim may not be denied 
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relief as the result of some technical noncompliance with 
the formal prescriptions of the act... . Therefore, substan- 
tial compliance with the statutory provisions pertaining to 
a claim’s content supplies the requisite and sufficient 
notice to a political subdivision in accordance with [the 
Act’s notice provision], when the lack of compliance has 
caused no prejudice to the political subdivision. 
As was said in Millman v. County of Butler, 235 Neb. 915, 458 
N.W.2d 207 (1990), § 13-905 provides a governmental subdivi- 
sion a period of time before commencement of a lawsuit to exam- 
ine the merits of a tort claim and possibly avoid the expense and 
other difficulties associated with litigation by settling the claim. 

[7] Clearly, § 13-906 serves virtually the same purpose as 
§ 13-905. We therefore hold, in accordance with the liberal con- 
struction doctrine from Chicago Lumber Co., supra, that sub- 
stantial compliance with § 13-906 is sufficient when a lack of 
precise compliance has caused no prejudice to the political sub- 
division. Filing suit 7 days before the 6-month period has run is 
clearly substantial compliance. 

The City argues in its brief that because Big Crow withdrew 
the claim 7 days early, its “opportunity to investigate and obtain 
information about its allegedly tortious conduct was ended 
abruptly and it was left with no choice but to defend [against] 
the litigation.” Brief for appellee at 12. That naked conclusion is 
without evidentiary support, and as the moving party, the City 
would have the burden to prove it was prejudiced. See Smeal v. 
Olson, 263 Neb. 900, 644 N.W.2d 550 (2002). As a practical 
matter, the City’s ability to investigate or settle the claim could 
hardly be prejudiced by the filing of suit 7 days early, given that 
it had 30 days to respond to the petition. See Neb. Rev. Stat. 
§ 25-821 (Reissue 1995). In addition, although Big Crow filed 
suit on April 21, 2000, the City was not served notice of the suit 
until May 5, by which time the statutory 6-month period had 
run. The City’s argument that it was prejudiced is not viable 
because the time which it had to make its decision to settle or lit- 
igate was unaffected given that the City was unaware of the suit 
and certainly was not compelled to act on the suit until May 5. 
Thus, lacking proof in the record of any prejudice to the City, we 
hold that substantial compliance with § 13-906 is sufficient. 
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CONCLUSION 
Viewing the evidence in the light most favorable to the City, 

we find that Big Crow substantially complied with § 13-906 and 
that such compliance was sufficient on these facts. We therefore 
reverse the district court’s decision and remand the cause for 
further proceedings. 

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS. 


IN RE INTEREST OF REBEKAH T. ET AL., 
CHILDREN UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. 

TIM T. AND RHONDA T., APPELLANTS. 
654 N.W.2d 744 


Filed December 17, 2002. Nos. A-01-1328 through A-01-1332. 


1. Juvenile Courts: Judgments: Appeal and Error. Cases arising under the Nebraska 
Juvenile Code are reviewed de novo on the record, and an appellate court is required 
to reach a conclusion independent of the trial court’s findings. 

2. Juvenile Courts: Parental Rights. The purpose of the adjudication phase is to 
protect the interests of the child. The parents’ rights are determined at the disposi- 
tional phase, not at the adjudication phase. 

3. Juvenile Courts: Jurisdiction. To obtain jurisdiction over a juvenile, a court’s 
only concern is whether the conditions in which the juvenile presently finds him- 
self or herself fit within the asserted subsection of Neb. Rev. Stat. § 43-247 (Cum. 
Supp. 2002). 

4. Juvenile Courts: Jurisdiction: Proof. At the adjudication stage, in order for a 
juvenile court to assume jurisdiction of minor children under Neb. Rev. Stat. 
§ 43-247(3)(a) (Cum. Supp. 2002), the State must prove the allegations of the peti- 
tion by a preponderance of the evidence. 

5. Juvenile Courts: Jurisdiction: Parental Rights: Proof. If the pleadings and evi- 
dence at an adjudication hearing do not justify a juvenile court’s acquiring juris- 
diction of a child, the juvenile court has no jurisdiction to order a parent to com- 
ply with the rehabilitation plan; nor does it have any power over the parent or child 
at the disposition hearing unless jurisdiction is alleged and proved by new facts at 
a new adjudication-disposition hearing. 

6. Juvenile Courts: Jurisdiction: Guardians and Conservators. When a juvenile 
court adjudicates a minor under Neb. Rev. Stat. § 43-247 (Cum. Supp. 2002), it 
also obtains exclusive jurisdiction over the parent, guardian, or custodian who has 
custody of any juvenile described in that section. 
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7. Parental Rights: Schools and School Districts. Although parents have a right to 
send their children to schools other than public institutions, they do not have the 
right to be completely unfettered by reasonable government regulations as to the 
quality of the education furnished. 

8. Parental Rights: Schools and School Districts: Injunction: Criminal Law. 
Parents may be enjoined from operating a school in their home without complying 
with the school laws of the State of Nebraska and also may be subjected to crimi- 
nal penalties. 


Appeal from the County Court for Scotts Bluff County: JAMES 
T. HANSEN, Judge. Affirmed. 


Jerald L. Ostdiek, of Douglas, Kelly, Meade, Ostdiek, Bartels 
& Neilan, P.C., for appellants. 


Douglas L. Warner, Scotts Bluff County Attorney, for appellee. 
HANNON and Moore, Judges. 


Moorg, Judge. 
INTRODUCTION 

Tim T. and Rhonda T. appeal from an order of the county court 
for Scotts Bluff County, Nebraska, sitting as a juvenile court, that 
adjudicated five of their eight children to be juveniles as defined 
in Neb. Rev. Stat. § 43-247(3)(a) (Cum. Supp. 2002) in that Tim 
and Rhonda failed to provide the proper or necessary education 
for those five children due to noncompliance with Neb. Rev. Stat. 
§ 79-1601(2) through (5) (Cum. Supp. 2002). For the reasons set 
forth herein, we affirm. 


BACKGROUND 

On August 10, 2001, the Scotts Bluff County Attorney’s 
office filed a petition on behalf of each of Tim and Rhonda’s 
five oldest children and alleged that Tim and Rhonda had 
neglected or refused to provide those children the proper or 
necessary education because the children were not regularly 
attending any public, private, denominational, or parochial 
school or any type of educational setting that met the require- 
ments of § 79-1601(2) through (5). At the time the petitions 
were filed, Tim, Rhonda, and their children resided in Gering, 
Nebraska. However, approximately 2 months before the adju- 
dication hearing, Tim, Rhonda, and their children, except the 
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oldest child, moved to LaGrange, Wyoming, but they returned 
to Nebraska for the trial. 

Trial was held on October 12, 2001. At the time, as noted 
above, Tim and Rhonda were the parents of eight minor children: 
Jennifer (age 17), John (age 15), Rebekah (age 13), Timothy (also 
known as Nathan, age 12), Joanna (age 10), Julia (age 4), Faith 
(age 3), and James (age 1). Tim was self-employed in the con- 
struction business, primarily installing vinyl siding and doing 
light carpentry work. Rhonda has principally stayed home with 
the children, with the exception of assisting Tim from time to time 
with his work, though she has also acquired training in income tax 
retum preparation. The record reflects that Tim’s educational 
background consists of 3 years of college and that Rhonda has 2'4 
years of college majoring in education. 

From 1991 through 1999, with the exception of one school 
year, the Nebraska Department of Education granted Tim and 
Rhonda an exemption under rule 13 of the Nebraska Department 
of Education’s regulations and procedures which allowed them 
not to meet approval or accreditation regulations concerning the 
education of their children based on religious reasons. However, 
for the school years of 1997-98, 1999-00, and 2000-01, Tim and 
Rhonda failed to file the necessary exemption forms. The 
exemption is authorized by 92 Neb. Admin. Code, ch. 13, 
§ 001.01 (1989), and Neb. Rev. Stat. §§ 79-1601 et seq. (Reissue 
1996 & Cum. Supp. 2002), which generally provide for exemp- 
tion from state accreditation or approval requirements, such as 
certification requirements for teachers in private, denomina- 
tional, and parochial schools. However, rule 13 does not exempt 
parents from providing a program of instruction as required 
under § 79-1601(2). See 92 Neb. Admin. Code, ch. 13, § 004.03 
(1989). 

Rhonda and Tim chose to home-school their children because 
they wanted the children to have a Christian education, because 
they wanted to incorporate the children’s education into their 
lifestyle, and because it was convenient and flexible to do so 
given Tim’s line of work. With the exception of the oldest child, 
Jennifer, who attended kindergarten and first grade in traditional 
private school settings, none of the school-age children have 
received any type of education outside of a home setting. 
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At trial, three of the five oldest children testified on behalf of 
the State regarding their educational experience in being 
home-schooled. The record reflects that from approximately 
1991 through 1999, Tim and Rhonda utilized primarily the 
“Accelerated Christian Education” (A.C.E.) curriculum that con- 
sisted of five major subjects: mathematics, English, social stud- 
ies, science, and etymology. However, for a short time during 
that period, they switched to the “Christian Light Education” 
curriculum and home-schooled three of the children (Jennifer, 
John, and Rebekah) with two other families. For the most part, 
Rhonda has served as the children’s teacher and supervised their 
education until approximately December 1999. Jennifer testified 
that at that time, the children being home-schooled “just kind of 
quit” working on their schoolwork because Tim and Rhonda 
were busy and because she, John, Rebekah, Timothy, and Joanna 
did not want to work on their studies by themselves. Jennifer 
stated that after that time, she did a lot of babysitting, and that in 
February 2001, she got a job working mainly daytime hours. 
Jennifer further indicated in her testimony that starting in 
approximately April 2001, she participated in another home- 
school curriculum, “American School,” until she left home in 
July 2001 and decided to pursue her GED. With regard to the 
other children being home-schooled, Jennifer testified that they 
quit working on their curriculum at approximately the same time 
that she did on hers and had not worked on any curriculum since. 

John, the second-oldest child, testified that with the exception 
of working in his schoolbooks for approximately 4 months before 
trial, he had been working with his father in the construction busi- 
ness since August 1999. John stated that he worked approxi- 
mately 35 hours per week, with a lesser amount of hours during 
the winter and on hot summer days. John further testified that his 
younger school-age siblings likewise stopped participating in any 
type of schoolwork as of August 1999. John’s testimony was con- 
firmed by Rebekah, who also stated that the children were not 
being home-schooled and who added that she had been cooking 
and babysitting. 

Both Jennifer and John testified that they had had discussions 
with Tim and Rhonda about not doing any schoolwork. Both indi- 
cated that Tim and Rhonda were concerned about the children’s 
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not getting an education and that Tim and Rhonda felt bad 
because they did not have the financial resources to obtain the 
necessary schoolbooks that were appropriate for each of the chil- 
dren’s grade levels. Jennifer testified that although the children 
had some schoolbooks for the A.C.E. program, they did not have 
enough books to complete the necessary grades, and that Tim and 
Rhonda did not start the children on the A.C.E. curriculum 
because they knew the children could not finish each grade. 

Although Rhonda did not specifically dispute any of the tes- 
timony of the three children who testified, her version and inter- 
pretation of the children’s education was somewhat different. 
Rhonda testified that she has utilized different methods of 
schooling over the years because some of her children have 
learning challenges. The first method Rhonda described resem- 
bled a traditional, structured setting wherein she would start 
school at 9 a.m. and the children would have recesses, bells, et 
cetera. However, Rhonda indicated that this method was too 
rigid and did not work for the family. She then utilized a method 
that focused on individualized learning wherein the children 
would work on their schoolwork without any set rituals and 
Rhonda would monitor them throughout the day. The last 
method Rhonda described is called the “interest based” or 
“unschooling” method. She described this as a method wherein 
“you don’t sit down to books, you don’t test, you don’t — 
Basically you’re not doing books, but you’re still teaching 
them.” She further described this method as being similar to “a 
day in the summer . . . when the kids are out of school” and are 
spending time with Tim and Rhonda throughout their day. 
Rhonda further indicated that she has extensive resources avail- 
able for the children to study under this method, such as ency- 
clopedias and science books, and that when Tim and Rhonda did 
not have the financial resources to purchase the A.C.E. curricu- 
lum, she utilized the “interest based” or “unschooling” method 
to educate the children. Rhonda stated that she tried not to use 
this method beyond an 18-month period of time without utiliz- 
ing the A.C.E. program. 

Tim’s mother and the minister of Tim and Rhonda’s church 
also presented testimony on behalf of Tim and Rhonda. Both 
witnesses testified that the children read and communicated 
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well. Tim’s mother, a former teacher, indicated that as a result of 
her “informal” testing, she found that the children were achiev- 
ing at the appropriate level in all subjects except in mathemat- 
ics. However, she was unable to identify what grade level each 
of the children had reached. With regard to testing, Rhonda also 
testified that when she would take time off from teaching the 
children, she would administer some type of diagnostic testing 
so that she would know where to “put [the children] back into 
the curriculum” and that with the exception of Jennifer, the last 
time the school-age children were tested was August 2001, 
when all of those children tested at or above their appropriate 
level except in mathematics. No documentary evidence was 
offered to support this testimony. However, evidence was pre- 
sented in connection with Jennifer’s brief performance in the 
“American School” program, which evidence reflected test 
grades ranging from 83 to 100 percent in subjects pertaining to 
U.S. history and psychology. 

Testimony was also presented by Elaine Bump, a family 
friend of Tim and Rhonda’s and the foster parent of Jennifer. 
Bump testified that she initially became concerned about the 
education of Tim and Rhonda’s children after December 1995. 
Prior to this time, Bump and Rhonda taught the children in a 
church school located in Mitchell, Nebraska. However, when 
the school was unable to continue, Bump taught four of Tim 
and Rhonda’s children in her home until they ran out of cur- 
riculum in December 1995. Bump indicated that Tim and 
Rhonda eventually were able to get more curriculum in 1996, 
but only for a few months. Bump continued to be concerned 
about the children’s education and spoke about it with Rhonda, 
who voluntarily expressed her own concern about the children’s 
education due to the fact that Tim and she did not have the 
financial resources to buy the curriculum needed. In approxi- 
mately October 2000, Bump, still concerned about the children, 
suggested to Rhonda that she consider placing the children in a 
small public school south of Gering. Rhonda was hesitant to do 
so because she was uncertain what grade level the children 
should be placed at “when they have had no schooling for three 
years.” However, we note from the record that after the family 
moved to Wyoming, Tim and Rhonda sought approval from the 


IN RE INTEREST OF REBEKAH T. ET AL. 513 
Cite as 11 Neb. App. 507 


State of Wyoming to home-school their children. A review of 
the approval forms, completed by Rhonda in her handwriting, 
indicates that she assigned grade levels for each of the school- 
age children. 

Jennifer left her family’s home in July 1999 because of the 
amount of stress in the home and Tim’s allegedly harsh disci- 
plinary practices. After Jennifer left home, she went to live with 
Bump. Bump arranged to have Jennifer tested so that she could 
get her high school diploma through the GED program. Bump 
had problems getting Jennifer enrolled in the GED program 
because there was no proof of any of Jennifer’s education or 
grades for 4 years. However, Bump was able to reconstruct 
Jennifer’s education through the end of seventh grade and a 
small portion of eighth grade. At the time of trial, Jennifer had 
pretested for the GED program and was ready to take the final 
tests in every subject except mathematics. 

The juvenile court adjudicated the five oldest children to be 
juveniles within the meaning of § 43-247(3)(a) and found Tim 
and Rhonda to be in noncompliance with § 79-1601. The court 
specifically found that Tim and Rhonda had failed to provide the 
annual statement required for attendance, failed to maintain 
attendance, failed to provide a minimum school term of 1,032 
instructional hours, and failed to maintain a sequential instruc- 
tional program. Tim and Rhonda subsequently filed this appeal. 
We note that the State has not filed a brief. 


ASSIGNMENTS OF ERROR 
Tim and Rhonda allege, restated, that the juvenile court erred 
in adjudicating the five oldest children under § 43-247(3)(a) in 
that there was insufficient evidence to support the juvenile 
court’s findings that (1) the court had jurisdiction over those 
children and (2) Tim and Rhonda failed to provide the proper or 
necessary education for those children. 


STANDARD OF REVIEW 
[1] Cases arising under the Nebraska Juvenile Code are 
reviewed de novo on the record, and an appellate court is required 
to reach a conclusion independent of the trial court’s findings. Jn 
re Interest of Destiny S., 263 Neb. 255, 639 N.W.2d 400 (2002). 
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ANALYSIS 
Jurisdiction. 

On appeal, we first address Tim and Rhonda’s allegation that 
there was insufficient evidence to support the finding that the 
juvenile court had jurisdiction over the five oldest children. 

[2-5] The purpose of the adjudication phase is to protect the 
interests of the child. The parents’ rights are determined at the dis- 
positional phase, not at the adjudication phase. In re Interest of 
Sabrina K., 262 Neb. 871, 635 N.W.2d 727 (2001). To obtain 
jurisdiction over a juvenile, a court’s only concern is whether the 
conditions in which the juvenile presently finds himself or herself 
fit within the asserted subsection of § 43-247. In re Interest of 
Sabrina K., supra. 1n addition, at the adjudication stage, in order 
for a juvenile court to assume jurisdiction of minor children under 
§ 43-247(3)(a), the State must prove the allegations of the petition 
by a preponderance of the evidence. In re Interest of T.M.B. et al., 
241 Neb. 828, 491 N.W.2d 58 (1992). If the pleadings and evi- 
dence at an adjudication hearing do not justify a juvenile court’s 
acquiring jurisdiction of a child, the juvenile court has no juris- 
diction to order a parent to comply with the rehabilitation plan; 
nor does it have any power over the parent or child at the disposi- 
tion hearing unless jurisdiction is alleged and proved by new facts 
at a new adjudication-disposition hearing. In re Interest of 
Constance G., 3 Neb. App. 1, 520 N.W.2d 784 (1994), rev’d 247 
Neb. 629, 529 N.W.2d 534 (1995). 

[6] As stated above, the record reflects that the family lived in 
Gering, Nebraska, at the time the petitions were filed but, with 
the exception of Jennifer, had moved to LaGrange, Wyoming, 
approximately 2 months prior to the adjudication hearing. While 
Tim and Rhonda allege error with respect to the juvenile court’s 
finding that it had jurisdiction of the children adjudicated, Tim 
and Rhonda do not specifically argue that their out-of-state resi- 
dency at the time of the adjudication hearing had any impact on 
the jurisdiction of the court. Rather, it appears from the record 
that Tim and Rhonda voluntarily availed themselves, and those 
children, of the jurisdiction of the juvenile court to determine 
whether those children should be adjudicated as juveniles under 
§ 43-247(3)(a) as alleged in the petitions. Section 43-247(3) 
gives a juvenile court exclusive original jurisdiction over “[a]ny 
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juvenile . . . whose parent, guardian, or custodian neglects or 
refuses to provide proper . . . education, or other care necessary 
for the health, morals, or well-being of such juvenile.” That juris- 
diction continues “until the individual reaches the age of major- 
ity or the court otherwise discharges the individual from its juris- 
diction.” § 43-247. Further, when a juvenile court adjudicates a 
minor under § 43-247, it also obtains exclusive jurisdiction over 
the “parent, guardian, or custodian who has custody of any juve- 
nile described in this section.” § 43-247(5). Accord Jn re Interest 
of Sabrina K., supra. While the Nebraska Department of 
Education may no longer have any interest in this family as a 
result of the move to Wyoming, our concern is whether the chil- 
dren have been provided proper education in the context of a 
juvenile court adjudication. 

The pleadings filed on behalf of each of the five oldest chil- 
dren allege that the parent, guardian, or custodian of the named 
child “neglects or refuses to provide proper or necessary educa- 
tion for the child, to wit: the child is not regularly attending any 
public, private, denominational or parochial school or any pub- 
lic, private, denominational or parochial school which meets the 
requirements of section 79-1601(2) through (5).” The evidence 
presented at the adjudication hearing clearly established, by a 
preponderance of evidence, that Tim and Rhonda’s five oldest 
children had essentially not participated in any type of education 
curriculum since the latter part of 1999 and, as discussed in the 
following section, was sufficient to support the finding that the 
court had jurisdiction over those children. Therefore, we find no 
merit to this assignment of error. 


Sufficiency of Evidence. 

[7,8] With regard to the sufficiency of the evidence to support 
the five oldest children’s adjudication under § 43-247(3)(a) in 
connection with Tim and Rhonda’s failure to provide them a 
proper education, § 79-1601(4) provides in relevant part that any 
private, denominational, or parochial school in the State of 
Nebraska which elects not to meet state accreditation or approval 
requirements shall “maintain a sequential program of instruction 
designed to lead to basic skills in the language arts, mathematics, 
science, social studies, and health.” And, although parents have a 
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right to send their children to schools other than public institu- 
tions, they do not have the right to be completely unfettered by 
reasonable government regulations as to the quality of the educa- 
tion furnished. State ex rel. Douglas v. Faith Baptist Church, 207 
Neb, 802, 301 N.W.2d 571 (1981). In addition, parents may be 
enjoined from operating a school in their home without comply- 
ing with the school laws of the State of Nebraska and also may be 
subjected to criminal penalties. See, State ex rel. Douglas v. 
Morrow, 216 Neb. 317, 343 N.W.2d 903 (1984); § 79-1607. 

Specifically, Tim and Rhonda argue that there was insufficient 
evidence presented to demonstrate that any alleged lack of edu- 
cation had any impact on the children, that the record contains 
undisputed evidence that the “children were at or above their 
grade level in practically all of their subjects,” and, thus, that the 
State failed to prove that Tim and Rhonda failed to provide the 
proper or necessary education for their five oldest children. Brief 
for appellant at 10. They further contend that the children’s level 
of performance was supported by testing, but no documentary 
evidence was offered to support this contention other than 
Jennifer’s grades from the “American School” program. 

In support of Tim and Rhonda’s position, they cite In re 
Interest of Brianna B. & Shelby B., 9 Neb. App. 529, 614 N.W.2d 
790 (2000), wherein this court found insufficient evidence to war- 
rant an adjudication of two minor children under § 43-247(3)(a) 
based on a lack of proper parental care or supervision because of 
the parents’ alleged alcoholism. In In re Interest of Brianna B. & 
Shelby B., we found that there was no evidence presented to show 
any impact that the parents’ drinking had on the children and that 
there was no evidence of the children’s being placed in harm or 
lacking proper care as a result of the drinking. Therefore, we 
reversed the adjudication order with directions to dismiss. 

Our research has found no Nebraska case law dealing with the 
adjudication of minor children under § 43-247(3)(a) based upon a 
parent’s failure to provide a proper and necessary education in a 
home-school setting; nor do Tim and Rhonda refer us to any such 
case law. While the thrust of Tim and Rhonda’s argument alleges 
insufficiency of evidence showing that the children were impact- 
ed in any way from the alleged lack of education, we disagree. 
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The record in this case is replete with evidence that Tim and 
Rhonda have failed to provide the proper and necessary education 
for their children, as required by § 43-247, from late 1999 until 
early 2001. No “sequential program of instruction,” § 79-1601(4), 
has been utilized with any of the children since 1999. Tim and 
Rhonda have not been granted a rule 13 exemption by the 
Nebraska Department of Education since 1999. Essentially, the 
school-age children have been working in the parents’ business or 
at home without the benefit of any formalized educational cur- 
riculum. Rhonda admitted that she was uncertain in what grade 
the children should be placed in order to attend public school. To 
say that this lack of education has not had a negative impact on 
the children is unrealistic, at best. 

Based upon our de novo review of the record, we find that 
there was a sufficient amount of evidence to support the juvenile 
court’s finding that Tim and Rhonda had neglected or refused to 
provide the proper or necessary education for their five oldest 
children. We find no merit to this assignment of error. 


CONCLUSION 
Based on our de novo review of the record, we conclude that 
there was sufficient evidence to support the juvenile court’s find- 
ings that it had jurisdiction over each of the five oldest children 
and to adjudicate them under § 43-247(3)(a). We further conclude 
that there was sufficient evidence to support the State’s allegation 
that Tim and Rhonda failed to provide the proper or necessary 
education for their five oldest children. 
AFFIRMED, 
Irwin, Chief Judge, participating on briefs. 
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Modification of Decree: Child Support: Appeal and Error. Modification of 
child support payments is entrusted to the trial court’s discretion, and although, on 
appeal, the issue is reviewed de novo on the record, the decision of the trial court 
will be affirmed absent an abuse of discretion. 

Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrains 
from acting, and the selected option results in a decision which is untenable and 
unfairly deprives a litigant of a substantial right or a just result in matters submit- 
ted for disposition through a judicial system. 

Child Support: Rules of the Supreme Court: Appeal and Error. Interpretation 
of the Nebraska Child Support Guidelines presents a question of law, regarding 
which an appellate court is obligated to reach a conclusion independent of the 
determination reached by the court below. 

Modification of Decree: Child Support: Proof. A party seeking to modify a child 
support order must show a material change of circumstances which occurred sub- 
sequent to the entry of the original decree or a previous modification and which 
was not contemplated when the prior order was entered. 

Modification of Decree: Child Support. Among the factors to be considered in 
determining whether a material change of circumstances has occurred are changes in 
the financial position of the parent obligated to pay support, the needs of the children 
for whom support is paid, good or bad faith motive of the obligated parent in sus- 
taining a reduction in income, and whether the change is temporary or permanent. 
Rules of the Supreme Court: Child Support: Paternity. It is well established 
that the Nebraska Child Support Guidelines are presumptively applicable in deter- 
mining child support in cases of children born out of wedlock. 


Appeal from the District Court for Douglas County: SANDRA 
DOouGHERTY, Judge. Affirmed in part, and in part reversed. 


Mary Lee Skaff for appellant. 
Lisa C. Lewis for appellee Michelle Hannon. 
IRwIN, Chief Judge, and HANNON and Moore, Judges. 


Moore, Judge. 

INTRODUCTION 
Michelle Hannon (Hannon), the natural mother and next friend 
Kira C. Hannon (Kira), brought an action to modify a paternity 
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decree. On December 20, 2000, the district court for Douglas 
County, Nebraska, entered an order of modification increasing 
Paul J. Rosenberg’s child support obligation based upon income 
averaging. The district court further ordered that Rosenberg be 
responsible for one-half of any health insurance premiums 
expended on behalf of Kira, in addition to one-half of all unreim- 
bursed medical expenses and work-related daycare expenses. For 
the reasons set forth herein, we affirm in part, and in part reverse. 


PROCEDURAL BACKGROUND 

Kira was bom out of wedlock on September 22, 1994, to 
Hannon and Rosenberg. The State of Nebraska, on behalf of Kira, 
subsequently filed a petition to establish paternity on July 24, 
1995. On December 18, 1995, the district court for Douglas 
County entered a decree of paternity, determining that Rosenberg 
was the father of Kira, and ordered Rosenberg to pay child sup- 
port in the amount of $214 per month commencing on January 1, 
1996. No other financial obligations were imposed on Rosenberg. 
The decree did provide, however, that Rosenberg was obligated to 
provide health and hospitalization insurance if it should become 
reasonably available to him through his employment. 

On May 18, 1999, Hannon filed an application to modify the 
paternity decree based upon an increase in Rosenberg’s income. 
Hannon requested contributions toward health insurance premi- 
ums, unreimbursed medical expenses, and daycare expenses 
expended on behalf of Kira in addition to an increase in child 
support. Rosenberg did not file any response to the application. 
On June 1, a hearing was held, following which the court issued 
a temporary order requiring Rosenberg to reimburse Hannon for 
one-half of Hannon’s bona fide work-related childcare 
expenses, one-half of all health insurance premiums expended 
on behalf of Kira, and one-half of all nonreimbursable medical 
expenses commencing on June 1. Because Rosenberg failed to 
comply with that order, Hannon filed an application for con- 
tempt citation on February 10, 2000. An order to show cause 
was entered on February 11, with the contempt proceeding held 
on March 10. Rosenberg was found to be in contempt of the 
temporary order due to his failure to contribute to Kira’s health 
insurance premiums in the amount of $150. Rosenberg was also 
ordered to pay $100 toward Hannon’s attorney fees. 
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The trial on Hannon’s application for modification was held on 
September 29, 2000. At trial, both parties testified and evidence 
was received as to both Hannon’s and Rosenberg’s incomes. The 
court received from Hannon numerous child support calculations 
that utilized a variety of different methods to determine each par- 
ent’s monthly share of support. Rosenberg offered a basic net 
income and support calculation worksheet that was also received 
by the court. After taking the matter under advisement, the district 
court entered an order of modification that increased Rosenberg’s 
child support from $214 per month to $304.12 per month retroac- 
tive to June 1, 1999. The arrearage was to be paid in monthly 
installments in the amount of $50 until paid in full. The court also 
ordered Rosenberg to pay for one-half of any health insurance 
premiums expended on behalf of Kira, one-half of all unreim- 
bursed medical expenses, and one-half of any work-related day- 
care expenses. Because Kira’s health insurance and daycare 
expenses were covered by the State at the time of trial, the order 
provided that Rosenberg’s obligation would start when and if 
Hannon had to pay for these expenses. Thereafter, Rosenberg 
timely filed this appeal. 


FACTUAL BACKGROUND 

At the time the paternity decree was entered in 1995, the evi- 
dence indicated that Rosenberg was earning an annual income of 
$28,000. Subsequent to that time, Rosenberg’s income increased 
to approximately $34,000 in 1996 and $37,000 in 1997 and then 
gradually started to decline. In 1998, Rosenberg earned $30,000, 
followed by earnings of $29,000 in 1999. At the modification 
hearing, Rosenberg testified that his projected income for 2000 
was $20,000 to $21,000 and he offered recent pay stubs to support 
this figure. In addition, Rosenberg’s net monthly income and sup- 
port calculation worksheet indicated that his net monthly income 
was $913. The worksheet included deductions made for income 
taxes and FICA contributions as well as a $450 deduction made 
for another child support obligation owed by Rosenberg. 

At the time of trial, Rosenberg was 56 years old and had a high 
school education. He had been employed by VIP Car Wash (VIP) 
for the past 8 years. He had held several positions within the com- 
pany over the years, but for the most part, he was responsible for 


STATE ON BEHALF OF HANNON v. ROSENBERG 521 
Cite as 11 Neb. App. 518 


the company’s bookkeeping duties and some car detailing work. 
Rosenberg claimed that he was unable to perform some of the 
manual labor due to his declining health condition and physical 
limitations. Rosenberg testified that in May 1999, VIP downsized 
significantly and made an across-the-board pay cut for all its 
remaining employees. Rosenberg suffered a $3-per-hour pay cut 
at that time, down to $9 per hour, which he continued to earn until 
the time of trial. After this cut in pay, Rosenberg submitted 15 
applications to various employers around Omaha, seeking a posi- 
tion that paid more, but he did not receive any responses. There 
was no evidence presented to indicate that the pay decrease at VIP 
was temporary in nature. 

Rosenberg testified that his current wife was employed full 
time and paid for the majority of the couple’s living expenses 
while Rosenberg contributed very little. Rosenberg also has 
another minor child, not born of his current marriage or of his 
relationship with Hannon, that lived with him 50 percent of the 
time. Rosenberg stated that he had been unsuccessful in his 
attempts to have the $450 child support obligation for this 
child lowered. 

While there was no evidence as to the level of Hannon’s 
income at the time child support was initially determined in 
1995, at the time of the modification hearing, Hannon was 
employed as a cashier at a truck plaza in Omaha, working 33'h 
hours per week earning $7.50 per hour. Hannon testified that 
because full-time hours were not available to her, she worked as 
a cafeteria worker substitute for the Millard public school sys- 
tem, earning $7.50 per hour and netting approximately $175 per 
month during the school year. Documentary evidence was 
received in evidence as to Hannon’s 1999 income and projected 
earnings for 2000 with Hannon’s average monthly earnings 
being $1,028.60 and $1,072.50, respectively. 


ASSIGNMENTS OF ERROR 
On appeal, Rosenberg alleges that the district court erred (1) 
in ordering a modification of the 1995 paternity decree without 
specifically finding that there was a material change of circum- 
stances, (2) by using income averaging in determining whether 
a material change of circumstances had occurred, and (3) by 
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ordering an increase in support when Rosenberg was already 
below the minimum subsistence level. 


STANDARD OF REVIEW 

[1,2] Modification of child support payments is entrusted to 
the trial court’s discretion, and although, on appeal, the issue is 
reviewed de novo on the record, the decision of the trial court 
will be affirmed absent an abuse of discretion. Crawford v. 
Crawford, 263 Neb. 37, 638 N.W.2d 505 (2002); Peter v. Peter, 
262 Neb. 1017, 637 N.W.2d 865 (2002). A judicial abuse of dis- 
cretion exists when a judge, within the effective limits of autho- 
rized judicial power, elects to act or refrains from acting, and the 
selected option results in a decision which is untenable and 
unfairly deprives a litigant of a substantial right or a just result 
in matters submitted for disposition through a judicial system. 
Peter v. Peter, supra. 

[3] Interpretation of the Nebraska Child Support Guidelines 
presents a question of law, regarding which an appellate court is 
obligated to reach a conclusion independent of the determina- 
tion reached by the court below. Workman v. Workman, 262 Neb. 
373, 632 N.W.2d 286 (2001). 


ANALYSIS 
Material Change of Circumstances. 

Rosenberg first alleges that the district court erred in modify- 
ing his child support obligation without finding that a material 
change of circumstances had occurred subsequent to the entry of 
the 1995 paternity decree. While we note that the district court 
did not make this specific finding in its order, it is apparent that 
the district court did find that a material change of circum- 
stances had occurred, based upon the fact that Rosenberg’s child 
support was increased. We also note that the change in support 
was greater than 10 percent as required by paragraph Q of the 
Nebraska Child Support Guidelines for establishing a rebuttable 
presumption of a material change of circumstances. However, in 
order to determine whether the district court abused its discre- 
tion in finding a material change of circumstances, it is neces- 
sary to address Rosenberg’s next assignment of error regarding 
the use of income averaging in this case. 
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Use of Income Averaging. 

The district court utilized income averaging to determine 
Rosenberg’s income for purposes of establishing support. The 
worksheet attached to the December 20, 2000, modification 
order indicates that the district court averaged Rosenberg’s earn- 
ings from 1998 and 1999 along with his projected income for 
2000, which resulted in an average annual income of $26,111.58 
with a gross monthly average of $2,175.96. 

[4-6] A party seeking to modify a child support order must 
show a material change of circumstances which occurred subse- 
quent to the entry of the original decree or a previous modifica- 
tion and which was not contemplated when the prior order was 
entered. Peter v. Peter, supra; Lambert v. Lambert, 9 Neb. App. 
661, 617 N.W.2d 645 (2000). Among the factors to be consid- 
ered in determining whether a material change of circumstances 
has occurred are changes in the financial position of the parent 
obligated to pay support, the needs of the children for whom 
support is paid, good or bad faith motive of the obligated parent 
in sustaining a reduction in income, and whether the change is 
temporary or permanent. Lambert v. Lambert, supra. It is also 
well established that the Nebraska Child Support Guidelines are 
presumptively applicable in determining child support in cases 
of children born out of wedlock. Lawson v. Pass, 10 Neb. App. 
510, 633 N.W.2d 129 (2001). 

The Nebraska Child Support Guidelines specifically allow for 
income averaging in certain circumstances. Worksheet 1, the fifth 
footnote listed (footnote 5), states: “In the event of substantial 
fluctuations of annual earnings of either party during the immedi- 
ate past 3 years, the income may be averaged to determine the 
percent contribution of each parent as shown in item 6. The calcu- 
lation of the average income shall be attached to this worksheet.” 

The Nebraska Supreme Court recently addressed for the first 
time the application of the specific language of footnote 5 in Peter 
v. Peter, 262 Neb. 1017, 637 N.W.2d 865 (2002). In Peter, the 
mother brought an action to modify the decree, requesting an 
increase in the father’s child support obligation. The evidence 
revealed that the father’s income had been steadily increasing 
since the time of the decree, and there was no evidence to suggest 
that the increased income level would not continue. In denying 
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the mother’s petition to modify, the trial court used an average of 
the father’s income for the 3 years prior to trial, resulting in a vari- 
ation of support of less than 10 percent. In reversing that part of 
the trial court’s order, the Supreme Court held that it was in- 
appropriate and contrary to the best interests of the children to use 
income averaging when the obligor’s income is consistently 
increasing. The court concluded that there was no reason in this 
case to deviate from the principle that “‘as a general matter, the 
parties’ current earnings are to be used.’” 262 Neb. at 1025, 637 
N.W.2d at 873, quoting Shiers v. Shiers, 240 Neb. 856, 485 
N.W.2d 574 (1992). On remand, the trial court was directed to use 
the parties’ current earnings as found in the record in calculating 
the father’s child support obligation. 

While we are faced with a steady decline in the father’s 
income in the present case, as opposed to a steady increase, we 
find the rationale of Peter equally applicable. Rosenberg’s 
income has shown a steady decrease since 1997 as opposed to 
“substantial fluctuations” as required by footnote 5 of worksheet 
1. At the time of the hearing, the cut in pay that Rosenberg 
received in 1999 had continued for approximately 16 months, 
and there was no indication that his pay would be increasing in 
the future. While using income averaging to increase support is 
generally beneficial to minor children, this method should only 
be used when the facts support it. In this case, the facts do not 
support use of income averaging. We find that the district court 
erred in using Rosenberg’s average income for the 3 years prior 
to trial in calculating child support. See, also, Kern v. Kern, 786 
So. 2d 193 (La. App. 2001) (income averaging inappropriate due 
to decreased income from 1994 to 1996 followed by sustained 
decrease in 1997 and 1998). 

The facts of the instant case likewise do not support a finding 
of a material change of circumstances since the entry of the 
decree. Rosenberg’s income was approximately $28,000 at the 
time of the decree. Although it increased for the next 2 years, it 
began to decline in 1998, and at the time of trial, it was estimated 
to be approximately $20,000 to $21,000. Therefore, comparing 
Rosenberg’s financial position at the time of the decree to such at 
the time of trial, there has clearly been a negative change. 
Further, there was no evidence of bad faith on Rosenberg’s part 
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in sustaining the reduction in income. Finally, the reduction in 
Rosenberg’s income is not temporary. These factors do not sup- 
port a finding of a material change of circumstances justifying an 
increase in Rosenberg’s support obligation for Kira. See Lambert 
v. Lambert, 9 Neb. App. 661, 617 N.W.2d 645 (2000). 

Hannon argues that despite the drop in Rosenberg’s current 
level of earnings, using income averaging to support an increase 
in support is appropriate because it would be unfair to Kira to be 
penalized when a higher amount of child support is being paid for 
Rosenberg’s other child. However, Hannon does not assign as 
error the district court’s deduction of this $450 support obligation 
in arriving at Rosenberg’s net monthly income. Further, while this 
situation may be inequitable, we are unable to address the issue of 
the support for Rosenberg’s other child in this proceeding. 

We conclude that the district court erred in granting Hannon’s 
application for modification, and we reverse that portion of the 
court’s order which increased Rosenberg’s monthly child sup- 
port to $304.12 retroactive to June 1, 1999. However, we agree 
that Rosenberg should be responsible for one-half of the cost of 
health insurance, unreimbursed medical expenses, and daycare 
expenses to the extent any such expenses are actually incurred 
by Hannon, as required by paragraphs O and N, respectively, of 
the Nebraska Child Support Guidelines, and we affirm that por- 
tion of the court’s order. 

Because we are reversing the trial court’s increase in monthly 
child support and because health insurance coverage and daycare 
for Kira are currently being provided by the State, it is unneces- 
sary for us to address Rosenberg’s remaining assignment of error 
regarding the minimum subsistence level. 


CONCLUSION 

For the foregoing reasons, the order of the district court mod- 
ifying the paternity decree is affirmed in part with regard to the 
requirement that Rosenberg pay one-half of any health insur- 
ance premiums, unreimbursed medical expenses, and daycare 
expenses actually incurred by Hannon on behalf of Kira. The 
order of the district court modifying Rosenberg’s monthly child 
support is reversed. 

AFFIRMED IN PART, AND IN PART REVERSED. 
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Estates: Appeal and Error. An appellate court reviews probate cases for error 
appearing on the record made in the county court. 

Judgments: Appeal and Error. When reviewing a judgment for errors appearing 
on the record, the inquiry is whether the decision conforms to the law, is supported 
by competent evidence, and is neither arbitrary, capricious, nor unreasonable. 
Courts: Guardians and Conservators. Under Neb. Rev. Stat. § 30-2620 (Cum. 
Supp. 2002), the court may appoint a guardian if it is satisfied by clear and con- 
vincing evidence (1) that the person for whom a guardian is sought is incapacitated 
and (2) that the appointment is necessary or desirable as the least restrictive alter- 
native available for providing continuing care or supervision of the person alleged 
to be incapacitated. 

Courts: Estates: Guardians and Conservators. Under Neb. Rev. Stat. 
§ 30-2630(2) (Reissue 1995), the appointment of a conservator may be made in 
relation to the estate and property affairs of a person if the court is satisfied by 
clear and convincing evidence that the person (1) is unable to manage his or her 
property and (2) has property which will be wasted or dissipated unless proper 
management is provided, or if it is necessary or desirable to obtain funds for the 
support of the person. 

Principal and Agent. A durable power of attorney is not affected by disability or 
incapacity of the principal designating such attorney. 

Principal and Agent: Guardians and Conservators. A durable power of attomey 
may be withdrawn through the lawful revocation by the conservator of the estate. 

: ___. A guardian and conservator of a principal has the same power to 
revoke a power of attorney as the principal would have if he or she were not dis- 
abled or incapacitated. 

Principal and Agent: Statutes. There is no statutory provision for termination of 
a power of attorney by reason of lack of use. 

Courts: Principal and Agent: Guardians and Conservators. Under Neb. Rev. 
Stat. § 30-2667(2) (Reissue 1995), the principal may nominate, by a durable power 
of attorney, a conservator or guardian and the court shall make the appointment of 
the person so nominated except for good cause or disqualification. 

Courts: Estates: Guardians and Conservators. A conservator should be 
appointed if the protected person’s property will be dissipated or wasted unless 
proper management is provided. 

Estates: Principal and Agent. The payment by a power of attomey of the 
expenses of a home in which the principal has a life estate and where the princi- 
pal’s personal property is kept is not a dissipation of that person’s assets. 
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12. Principal and Agent. The Uniform Durable Power of Attorney Act, Neb. Rev. 
Stat. §§ 30-2665 through 30-2672 (Reissue 1995), provides that without good 
cause or disqualification, an elderly person cannot be deprived of the services of a 
validly appointed attorney in fact. 


Appeal from the County Court for Scotts Bluff County: G. 
GLENN CAMERER, Judge. Reversed and remanded with direction 
to dismiss. 


Michael J. Javoronok, of Michael J. Javoronok Law Firm, for 
appellant. 


Paul E. Hofmeister, of Chaloupka, Holyoke, Hofmeister, 
Snyder & Chaloupka, P.C., L.L.O., for appellee. 


IRWIN, Chief Judge, and HANNON and CARLSON, Judges. 


HANNON, Judge. 
INTRODUCTION 

Amelia Hartwig’s grandson, Mick Hartwig, filed a petition 
requesting that he be appointed guardian and conservator of 
Amelia’s estate. John Hartwig, Amelia’s attorney in fact and 
adult son, objected to the proceedings. The county court found 
that a guardian and conservator needed to be appointed for 
Amelia, and it appointed Mick. John appeals, alleging that there 
was not clear and convincing evidence that a guardian or con- 
servator needed to be appointed for Amelia, since he was her 
attorney in fact, nor was there evidence that he had wasted or 
dissipated assets so as to warrant appointing a guardian or con- 
servator and bypassing his priority for appointment. The evi- 
dence shows Amelia to have few assets, and her durable power 
of attorney gives John a broad grant of power such that the 
appointment of a conservator and a guardian is unnecessary. The 
evidence does not support a finding that John wasted or dissi- 
pated Amelia’s assets, and we find that John is a suitable and 
proper person to continue acting as Amelia’s attorney in fact. We 
therefore conclude that the evidence does not disclose the need 
for the county court’s appointment of a guardian and conserva- 
tor for Amelia. Accordingly, we reverse, and remand with direc- 
tion to dismiss the proceedings. 
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BACKGROUND 

For most of their lives, Amelia and her husband lived together 
in their home in Scottsbluff, Nebraska. John, one of their sons, 
spent the majority of his days from around 1988 to January 1998 
visiting and caring for his parents. Amelia and her husband had 
three other children: Larry Hartwig, Don Hartwig, and Caroline 
Hughes (Caroline). The evidence showed Caroline and John 
have a strained and tenuous relationship. Caroline lives in 
Arizona, but the other children, along with Mick, Larry’s son, 
all reside in Scottsbluff. 

In a durable power of attorney dated December 17, 1992, 
Amelia appointed John as her attorney in fact. The document 
gives John a broad grant of powers, including but not limited to 
the power to manage Amelia’s affairs; to acquire and dispose of 
any real or personal property; to open, deposit into, withdraw 
from, and close any bank accounts; to collect, withdraw, and 
receive any moneys owing; to add or remove any contents of safe 
deposit boxes; to apply for and receive any government, insur- 
ance, and retirement benefits to which Amelia may be entitled; to 
employ professionals to render services for and to Amelia and to 
pay the reasonable fees and compensation of such persons for 
their services; to give consent for medical treatment to be per- 
formed; and to prepare, sign, and file tax returns of all kinds and 
claims for refunds. 

The durable power of attorney contains a clause that states: 
“If it becomes necessary to appoint a Conservator of my Estate 
or Guardian of my person, I nominate the following: JOHN E. 
HARTWIG.” The power of attorney stated that it could only be 
revoked by (1) the execution by Amelia of a subsequent durable 
power of attorney, (2) the recordation of her express written 
revocation, or (3) the lawful revocation by the conservator of her 
estate. Another clause states that the power shall not be affected 
by Amelia’s disability or incapacity and that the power may be 
accepted and relied upon by anyone to whom it is presented 
until that person receives written notice of revocation by Amelia 
or a conservator of her estate or until that person has actual 
knowledge of Amelia’s death. There is no evidence that Amelia 
revoked this power of attorney. 
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On December 3, 1997, Amelia and her husband conveyed 
their home to John, subject to a joint life estate in the grantors, 
via a quitclaim deed for $1 “and other good and valuable con- 
sideration.” John recorded the deed on December 5. At the time 
of trial, the value of the house was $45,000 to $50,000. Amelia 
continued living in the home until January 23, 1998, and her 
husband lived in it until June 2, 2000. Since June 2000, no one 
has occupied the home, and no one has asserted that the house 
should be rented. The evidence suggested that the personal 
property of Amelia and her late husband remained in the house, 
since John testified that he did not distribute any of his father’s 
personal property, and when asked if such property was still in 
the house, John testified, “Everything is the same as always.” 
John has continued to pay utilities on the residence from 
Amelia’s accounts. 

Amelia was placed in the Heritage Health Care Center 
(Heritage) in Gering, Nebraska, in 1998, because according to 
John, her doctor said that John “was unable to take care of her 
because every time she fell, she broke a bone and she would 
have to go to a nursing home to recuperate.” Her husband was 
moved into Heritage on June 2, 2000, and he died on February 
22, 2001. Virginia Nolan, director of nursing at Heritage, testi- 
fied that she saw Amelia a minimum of four times a week and 
that Amelia’s medical needs were being cared for. Carol 
Hintergardt, Heritage’s administrator, said that all of Amelia’s 
financial matters with regard to Heritage have been adequately 
cared for by John since January 1998. Heritage is paid $386 a 
month from Amelia’s account. 

Amelia’s checking account statement from First National 
Bank for a period ending October 12, 2001, showed that she had 
an ending balance of $4,503.26. Amelia regularly received $436 
per month from Social Security and a small amount of interest 
which, on the October 12 statement, was $3.49. Amelia’s U.S. 
Bank statement on her “Interest Checking” account for the 
period ending September 27, 2001, showed a balance of 
$3,064.12, and $1.56 of that amount represented interest paid. 
The house was Amelia’s only asset other than this money in 
bank accounts. 
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On or about August 15, 2001, Mick submitted a verified peti- 
tion in the county court for Scotts Bluff County, alleging that 
93-year-old Amelia was incapacitated due to advanced age and 
senility, and he requested to have a guardian and conservator 
appointed for Amelia. The petition stated that no steps had been 
taken to find less restrictive alternatives and that John “may hold 
a Power of Attorney.” John contested the action. 

A hearing was held on November 8, 2001. John testified that 
he would be 70 years old in December and that he visited 
Amelia at Heritage daily. Workers at Heritage testified that they 
frequently saw John visiting Amelia but that they did not know 
Mick. Mick is a 33-year-old teacher and coach for Gering Junior 
High. Mick testified that prior to the time Amelia went to 
Heritage, he saw her on average once or twice a week. For the 
current calendar year, he had visited her for 10 to 15 minutes 
four or five times. He guessed that he saw her five or six times 
in each of the years 1998, 1999, and 2000. 

Mick testified that the problem with John is that John is non- 
communicative about issues. Mick said that as a grandchild of 
Amelia, he is “really not involved directly” in her affairs and 
that he tries “to let the adults deal with it.” Mick testified that 
he was willing to manage Amelia’s assets and pay her bills. 
Caroline testified that her relationship with John had been dis- 
tant since the summer of 1994, when she came home to visit her 
parents and John tried to throw her out of the house. Caroline 
testified that John had been very cruel and abusive toward her. 
She believed that Mick should be the guardian because he 
“would not use the funds to pay the utilities on a house that 
does not belong to [Amelia].” Caroline further testified that 
Mick is a loving grandchild, that he visits Amelia, and that he 
would take care of her needs immediately. Caroline’s daughter, 
Deborah Cruze (Deborah), favored Mick’s being the guardian 
because “we needed to have someone in the family who was 
able to obtain medical information and share that with everyone 
else so that appropriate decisions could be made and that had 
not been happening with my Uncle John.” Deborah further tes- 
tified that she “was concerned that the assets were being mis- 
appropriated and used for personal gain and not for my grand- 
mother’s behalf.” 
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John testified that he was doing a good job caring for Amelia 
and that he would continue to do a good job. When asked if there 
was any reason why Mick could not do the job, John testified, “He 
has not seen my mother. He has no idea what’s wrong with my 
mother, so I prefer to take care of my mother.” John testified that 
he should be Amelia’s guardian and conservator rather than Mick. 

Gail Reznor, an ombudsman for the State of Nebraska, met 
with Amelia at John’s request due to his concerns about the peti- 
tion for guardianship. Reznor testified that she had asked Amelia 
how many children she had and that Amelia had told her four, 
three boys and a girl. Reznor testified that she had asked if John 
took care of Amelia’s needs and that Amelia had said, “ “Yes, he’s 
always taken care of me.’” Reznor further testified that she had 
asked if Amelia would prefer John or Mick to be her guardian 
and that Amelia had said “ ‘John.’” Reznor testified that the staff 
at Heritage told her that John took care of Amelia’s health care 
needs and that he always paid the bill on time. From speaking 
with Amelia, John, and the staff at Heritage, Reznor opined that 
John was adequately caring for Amelia. 


Power of Attorney. 

As stated above, John was appointed as Amelia’s attorney in 
fact in 1992. John testified that the power of attorney was pre- 
pared by attorney Gary Denton. The circumstances surrounding 
the execution of a power of attorney were that John’s father was 
ill and that social services told John that he should take care of 
things, including putting his father in a nursing home and sign- 
ing a power of attorney. John testified that he was chosen to be 
Amelia’s attorney in fact because he was there to help his par- 
ents. He could not recall if he told his brothers and sister about 
the power of attorney. Caroline testified that she was never told 
that John had a durable power of attorney until August 2001. 

John testified that he did not use the power of attorney to have 
his name placed on Amelia’s bank accounts or to sign checks. 
John said that the durable power of attorney did not affect how 
he took care of his parents; he cared for his parents as a son. He 
testified that he had never used the durable power of attorney to 
sell any property or make any gifts to third parties from his par- 
ents’ assets. 
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Amelia’s Mental Condition. 

Caroline testified that she usually visited Amelia once a year 
for 10 to 12 days. Caroline said that Amelia was having demen- 
tia in 1990 or 1991 and that Amelia’s mental condition had grad- 
ually deteriorated since that time. Deborah testified that when 
Amelia last came to visit Deborah in Arizona in 1990, Amelia 
was becoming forgetful. Mick testified that Amelia started 
becoming forgetful in 1994 or 1995. Caroline testified that 
Amelia was “still very alert” in 1995, when Amelia allegedly told 
Caroline that John was stealing from Amelia and her husband. 

In the summer of 1997, a family gathering was held in 
Amelia’s home to discuss assisted living. All of Amelia’s chil- 
dren attended, as well as some of her grandchildren, including 
Mick and Deborah. Caroline testified inconsistently that Amelia 
was physically safe and mentally alert in 1997, that Amelia was 
“showing lots of signs of dementia” in the summer of 1997, and 
that her mental condition had “deteriorated a lot” by the time of 
the hearing. Caroline said that Amelia was still mowing the lawn 
in 1997. When the family meeting took place in 1997, Caroline 
admitted that Amelia was very alert and understood what they 
were talking about. Deborah had contact with Amelia only once 
every 2 or 3 years, but she disagreed with Caroline’s impression 
that Amelia was very alert in 1997. When asked to describe 
changes in Amelia’s mental condition from the summer of 1997, 
Deborah testified instead about physical changes in that Amelia 
had broken her hip, was no longer able to walk, and was “no 
longer the grandma I knew who was in charge of everything.” 
Deborah said that she would ask Amelia if Amelia would be able 
to walk soon or if she had tried and that Amelia would “just say 
I don’t know.” Deborah also testified that in March 1998, 
Amelia’s husband seemed to be “removed from the reality of 
what was going on.” 

Mick testified that in 1997, Amelia “was alert, but she didn’t 
remember everything from day to day and you could see that it 
was getting difficult for her to remember.” He said he would 
agree with Caroline that Amelia “was alert and knew what was 
going on” at the time of the family meeting in 1997. 

John testified that his parents’ mental condition was fine in 
December 1997. Nolan, director of nursing at Heritage, testified 
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that Amelia recognized John and his wife, Gloria Hartwig, when 
they visited Amelia at Heritage. 


Quitclaim Deed. 

John testified that Amelia requested Denton to prepare a quit- 
claim deed but that John was not present when that request was 
made. John testified that Amelia told him, “‘ “You’re the only one 
that cares about and comes to take care of us.’ .. . ‘So you get 
the home.’ ” John said he told his brother Don that the house had 
been deeded to John. He did not tell his other siblings, Caroline 
or Larry, because he assumed Don would do so. Caroline testi- 
fied she was not aware of this conveyance until August 2001. 

Since December 1997, John has not paid any real estate taxes 
on the home. He said there was a homestead exemption and no 
taxes had to be paid. The utilities have been paid out of the 
accounts of Amelia and her husband even though neither has 
lived there since June 2000. The property has been vacant since 
that time. 


Various “Loans” and Gifts. 

John testified that he had received loans from his parents for a 
car when he lived in Grand Island, Nebraska, and that he had paid 
those back. Although the evidence does not affirmatively establish 
when John lived in Grand Island, it appears that this was prior to 
the 1990’s. Mick testified that he had received gifts from Amelia 
and her husband and that they had provided him with $4,000 to 
help buy a pickup. Mick said that after he repaid $2,000, the note 
evidencing the loan was torn up by Amelia’s husband. 

Ken Hartwig, John’s 40-year-old son at the time of the hear- 
ing, borrowed $11,000 from Amelia on February 23, 1989. It 
was to be repaid with 8-percent interest in 1 year. An exhibit 
showed a check dated February 23, 1989, for $6,000 to Ken, 
signed by Amelia’s husband. Ken has lived with John all 
through the 1990’s. John testified he was not aware that Ken had 
borrowed $11,000 from Amelia and her husband in 1989 to buy 
a Suburban, and thus, John was not aware whether that loan was 
repaid. Ken got into the cattle business in 1994, but John did not 
know whether any money was borrowed from Amelia. An 
exhibit shows a check dated October 27, 1994, for $26,000 
made payable to Ken and signed by Amelia. The memo line 
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states it was for cattle. John was unaware that his parents loaned 
Ken $26,000 in 1994. 

On December 11, 1992, cashier’s checks for $40,000 each 
were made payable to Caroline, Don and his wife, and John with 
the notation “remitter: Amelia Hartwig” at the top. The cashier’s 
checks were evidenced, upon the advice of attorney Denton, by 
notes payable to Amelia on demand. Caroline testified that the 
money was a gift from Amelia but that she signed a note because 
“John said we were to sign this note because he was giving — He 
was acting on behalf of my parents so that each of use [sic] chil- 
dren would receive what would be our inheritance money.” 
Caroline testified that Larry did not receive a $40,000 check, and 
no other evidence on this matter was presented. At some unknown 
point in time, Amelia gave Caroline Amelia’s wedding ring and 
engagement ring, as well as another diamond ring. There was no 
evidence as to the value of these rings. 


Evidence Relating to Other Transactions. 

A time certificate of deposit belonging to Amelia or her hus- 
band was payable on death to John, Don, Caroline, and Larry. It 
was issued on December 5, 1994, and the maturity date was 
September 5, 1995. It was redeemed on January 30, 1995. The 
document states that a penalty of 1 month’s interest will be 
imposed if any of the principal is withdrawn before the maturity 
date. John could not recall if he participated in the redemption, 
and he did not know what happened to the money redeemed, 
stating, “No I sure don’t remember any of this.” 

John testified that he saw no reason to change the manner in 
which he had been handling Amelia’s money matters. On 
December 31, 1991, John’s name was added to the signature 
card of Amelia’s account at FirsTier Bank. As power of attorney, 
John’s name was added to his father’s First National Bank 
account on February 2, 1998. Canceled checks from this account 
for the time from December 2000 to October 2001 show that 
each month checks were written to some combination of the fol- 
lowing: Nebraska Public Power District; Kinder Morgan, Inc.; 
Heritage; City of Scottsbluff; and KN Energy. Each month, the 
account earned a small amount of interest and Social Security 
funds in the amount of $436 were deposited. 
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Carol Sinner, a registered nurse and supervisor at the Aging 
Office of Western Nebraska, knew Amelia and her husband 
through the Medicaid waiver program. Sinner explained that 
when a person is on Medicaid and they qualify for nursing home 
level of care, all of their medical needs are met through 
Medicaid and there is an additional budget provided by the state. 
If that person chooses to remain at home or in an assisted living 
facility, the additional budget pays for the care. Amelia’s hus- 
band had initially chosen to remain at home until June 2000, so 
Sinner supervised his care and the budget. In order to qualify for 
Medicaid, an individual must have less than $4,000 and a cou- 
ple must have less than $6,000 in assets. If more assets are 
owned than that amount, Sinner’s office recommends to the 
family a number of things to spend assets down to the applica- 
ble dollar limit, such as purchasing irrevocable burial funds, 
paying someone to care for the family member, purchasing med- 
ical equipment, and making repairs to the home. Sinner testified 
that John was performing all activities of daily living for his 
father and “was spending 24 hours a day, seven days a week 
with his father and that . . . had been going on for several years.” 
She was finally able to convince John to allow her to find some 
respite care for his parents at a cost of $40 per day. She testified 
that giving a house away for Medicaid purposes could be a 
fraudulent transfer, depending upon when the house was signed 
over and when the application for Medicaid was made. 

John testified that he was not aware of whether Amelia had 
applied for life insurance in the last 3 or 4 years. An exhibit 
showed that on February 5, 1998, a life insurance policy insur- 
ing Amelia was bought for $6,580. John was named as the 
owner. John said this policy was for Amelia’s funeral. The pre- 
mium was paid out of Amelia’s account. 

Caroline testified that in 1994 or 1995, her parents told her 
that John was stealing from them, that they wanted to take his 
name off their bank accounts, and that they wanted to put 
Caroline’s name on the accounts. Caroline testified that Amelia 
told her that Amelia saw John remove everything from Amelia’s 
safe. A hearsay objection was made, and the court reserved rul- 
ing on it. Caroline testified that she and Amelia went to the 
bank, took John’s name off the account, and opened a new bank 
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account with Caroline’s name on it. Caroline said that about 6 
weeks later, she was notified by the bank that John had removed 
her name and closed the account. He then removed the money 
and opened an account at a different bank. 

Caroline testified that she obtained some of Amelia’s bank 
records, went through them check by check, and saw that many 
large sums of money had been written to John or Ken. Deborah 
testified that in February 1995, she and her sister reviewed 
Amelia’s bank statements that Caroline had obtained. Her sister 
prepared a handwritten spreadsheet of checks that Deborah felt 
were important to review, stating, “We were only looking at 
checks that were for large amounts.” The spreadsheet contains 
checks and deposits from 1987 to 1995. Deborah testified that in 
August 1994, Amelia’s checking account balance was $18, and 
that in November 1994, it “dropped” to $6,563. According to a 
ledger that Deborah’s sister prepared, Amelia’s checking 
account balance was $29,904 in October 1994. Based on this 
data, Deborah suggested that Caroline, Don, and Larry speak to 
an attorney in order to protect the assets of Amelia. 


Visitation of Amelia. 

Nolan, director of nursing at Heritage, testified that she saw 
Amelia and John together daily, that they were very happy 
together, and that she could see Amelia smile and brighten when 
John arrived. Nolan has never had a problem contacting John and 
testified that she saw him as much as she saw Amelia. Nolan did 
not know Mick and did not recognize him as a frequent visitor of 
Amelia. Hintergardt, administrator at Heritage, saw Amelia usu- 
ally around 5 days a week. She said that John visited Amelia 
almost every afternoon. Hintergardt was not aware of ever seeing 
Mick at Heritage. 


Amelia’s Health Care and Communication Among Family. 

Caroline testified that up until 1997, she would call John to 
ask about the medical needs and care of their parents. She 
guessed that she did this once every 3 months. She said that John 
would tell her just that their parents were doing okay and that 
they were fragile. 

John’s wife, Gloria, testified that when Amelia went to 
Heritage, Gloria sent a note each month for 6 months to Caroline 
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to inform her of Amelia’s status. Gloria never received any sort 
of response from Caroline and quit sending notes because she 
heard that Caroline was calling someone else for information. 
Caroline denied ever receiving such notes. Regarding John and 
Gloria, Mick testified: “I don’t have a relationship with them of 
any kind. I don’t talk to them, I don’t call them[.] There’s no 
communication there.” 

John testified that when Amelia was hospitalized, he advised 
Caroline of the situation and what needed to be done. He testi- 
fied that he never instructed Heritage not to allow other family 
members to see Amelia. Hintergardt testified that Caroline and 
Deborah spoke with her and wanted to be notified of all changes 
in Amelia’s condition and to have input in whatever decisions 
needed to be made but that normally only the power of attorney 
is contacted when a health care decision needs to be made. 
Hintergardt said that John was upset that Caroline and Deborah 
asked if he had a power of attorney and that he asked 
Hintergardt not to share information with anybody else in the 
family, which she said was an unusual request. John testified he 
instructed Heritage not to release medical care information to 
other family members “[b]ecause I had — [t]hey said I had 
power of attorney and if they wanted to see, find out what was 
the matter with my mother, they could come ask me.” 

Caroline said that during the family meeting in 1997, it was 
expressed that the four children should make decisions concern- 
ing assisted living and John became very angry and violent, 
attacking Don. John testified that he had never asked Caroline to 
participate in health care decisions for Amelia with him because 
she lived in Arizona and decisions had to be made quickly. He 
made that offer to his brothers, and they told him to do it him- 
self. John was asked if he would communicate with Caroline 
concerning health care issues if allowed to continue as Amelia’s 
attorney in fact, and he answered, “I believe if [Caroline] was 
interested in knowing what her mother’s health is, she can con- 
tact me.” 

Caroline testified she felt that John no longer had Amelia’s 
best interests in mind because in August 2001, Caroline saw that 
Amelia needed to have a loose tooth taken care of and Amelia’s 
hearing had deteriorated. Caroline did not tell John about these 
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perceived needs of Amelia, but she testified that she told the 
nurses at Heritage. Nolan testified that she did not see a real 
issue with Amelia’s hearing and that Amelia did have two teeth 
which needed to be fixed but that the teeth were not a priority at 
the time because Amelia had bronchitis which needed to be 
resolved first. Nolan said that Caroline and Deborah were con- 
cerned about Amelia’s hearing and teeth and that they asked 
about a mammogram for Amelia. Nolan felt that the mammo- 
gram inquiry was completely inappropriate considering that 
Amelia was 93 years old and had dementia, and the inquiry 
caused Nolan to hesitate because either Caroline and Deborah 
did not know the person they were talking about or they were 
unaware of Amelia’s situation or her abilities. Nolan said that 
any time she hears something inappropriate coming from a fam- 
ily member, it causes her to be more careful about discussing 
confidential information, and that she usually then tries to re- 
direct the family to the power of attorney. 


County Court’s Order. 

In a journal entry, the trial court ordered, considered, adjudged, 
and decreed (1) that Amelia is an incompetent person, (2) that the 
appointment of a guardian and conservator for Amelia is neces- 
sary, (3) that Mick is a suitable and proper person to become 
guardian and conservator, (4) that persons with a higher priority 
for appointment are passed over, and (5) that John’s authority 
under the durable power of attorney is terminated. 


ASSIGNMENTS OF ERROR 

John alleges, summarized, that the court erred (1) in finding 
that a guardian and conservator needed to be appointed for 
Amelia, since he was her attorney in fact, and (2) in bypassing 
the statutory priorities in making that appointment. 

John also assigned error to the court’s allowing into evidence 
allegations of conduct which preceded the durable power of 
attorney, which allegations he asserts should not be considered 
by the court in a hearing on conservatorship or guardianship. 
John’s brief did not contain an argument regarding this assigned 
error. Errors assigned but not argued will not be addressed. 
Harris v. Harris, 261 Neb. 75, 621 N.W.2d 491 (2001). 
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STANDARD OF REVIEW 

[1,2] An appellate court reviews probate cases for error appear- 
ing on the record made in the county court. In re Guardianship & 
Conservatorship of Donley, 262 Neb. 282, 631 N.W.2d 839 
(2001). When reviewing a judgment for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, is 
supported by competent evidence, and is neither arbitrary, capri- 
cious, nor unreasonable. In re Conservatorship of Anderson, 262 
Neb. 51, 628 N.W.2d 233 (2001). 


ANALYSIS 

[3] The power of a court to appoint a guardian is provided in 
Neb. Rev. Stat. § 30-2620 (Cum. Supp. 2002). In summary, 
§ 30-2620 provides that the court may appoint a guardian if it is 
satisfied by clear and convincing evidence (1) that the person for 
whom a guardian is sought is incapacitated and (2) that the 
appointment is necessary or desirable as the least restrictive 
alternative available for providing continuing care or supervi- 
sion of the person alleged to be incapacitated. The statute goes 
on to provide for the appointment of a limited guardianship 
unless the court finds by clear and convincing evidence that a 
full guardianship is necessary. 

[4] Neb. Rev. Stat. § 30-2630(2) (Reissue 1995) provides for 
the appointment of a conservator. It provides that the appoint- 
ment of a conservator may be made “‘in relation to the estate and 
property affairs of a person” if the court is satisfied by clear and 
convincing evidence that the person (1) is unable to manage his 
or her property and (2) has property which will be wasted or dis- 
sipated unless proper management is provided, or if it is neces- 
sary or desirable to obtain funds for the support of the person. 

The law is clear that either a conservator or a guardian should 
be appointed when the need under these statutes is shown to be 
clear and convincing. With regard to the element justifying the 
appointment of the guardian and conservator, the court found only 
that Amelia was incompetent, not that she was incapacitated. It 
found that a guardian and conservator was necessary, but it did not 
find that the appointment of a guardian was the least restrictive 
alternative available for providing for Amelia’s continued care 
and supervision. In view of the undisputed evidence showing that 
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Amelia was being properly cared for in a nursing home, the issue 
of whether a guardian was needed was clearly before the court. 
The parties do not dispute that Amelia was unable to manage her 
property. The trial court found only that a conservator was neces- 
sary. It did not find that Amelia’s property would be wasted or dis- 
sipated without the appointment of a conservator. 

[5-7] The evidence is undisputed that John was Amelia’s 
attorney in fact under a durable power of attorney. Under the 
Uniform Durable Power of Attorney Act, Neb. Rev. Stat. 
§§ 30-2665 through 30-2672 (Reissue 1995), a durable power of 
attorney is not affected by disability or incapacity of the princi- 
pal designating such attorney, and in the power of attorney, it is 
specifically provided that it should not be affected by disability 
or incapacity of the principal. See § 30-2665. A durable power 
of attorney may be withdrawn through the lawful revocation by 
the conservator of the estate. Section 30-2667(1) of the act pro- 
vides that a guardian and conservator of a principal has the same 
power to revoke a power of attorney as the principal would have 
if he or she were not disabled or incapacitated. We find nothing 
that gives the trial court authority to terminate the power of 
attorney as part of the appointment of a guardian or conservator, 
but, rather, § 30-2667(1) gives that authority to the guardian and 
conservator. This is not to say that an appropriate court might 
not have the authority to cancel the power of attorney upon the 
grounds of fraud, undue influence, et cetera, as it could with any 
other document. 

[8] In Mick’s brief, he argues that since John did not use the 
power of attorney, it should not give him any authority. It is clear 
that most powers of attorney are probably not used because the 
need to use them does not arise. The statute provides for the ter- 
mination of the power of attorney. There is no statutory provi- 
sion for termination of a power of attorney by reason of lack of 
use, nor does Mick cite any authority to support that argument. 

[9] Under § 30-2667(2), the principal may nominate, by a 
durable power of attorney, a conservator or guardian and the court 
shall make the appointment of the person so nominated except for 
good cause or disqualification. Neb. Rev. Stat. § 30-2627 (Cum. 
Supp. 2002) provides criteria for who is disqualified and who has 
a priority to act as a guardian, and Neb. Rev. Stat. § 30-2639 
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(Cum. Supp. 2002) provides criteria for who is disqualified and 
who has a priority to be appointed a conservator. Both of these 
statutes give first priority to the person most recently nominated 
in a power of attorney or a durable power of attorney. John clearly 
has the right to be appointed the guardian and conservator unless 
he was disqualified or good cause was shown. The court made no 
finding that John was disqualified. 

The first question is really whether, in view of Amelia’s proper 
care in a nursing home, her limited assets, and the existence of a 
durable power of attorney, there is any need for a guardian or 
conservator. In statutory terms, the questions are whether there 
was clear and convincing evidence that a guardianship is neces- 
sary or desirable as the least restrictive alternative to providing 
for Amelia’s care and supervision and whether Amelia’s assets 
would be wasted or dissipated if a conservator is not appointed. 
In view of the undisputed evidence of John’s close attention to 
his mother and that Amelia is being cared for in the usual man- 
ner which elderly and infirm persons are cared for in our society, 
there simply is no evidence that she is not being properly cared 
for or that she would be better cared for if someone other than 
John possessed the power to care for her. 

[10,11] In statutory terms, a conservator should be appointed 
if the protected person’s property will be dissipated or wasted 
unless proper management is provided. To be blunt, this ques- 
tion comes down to whether there is a reasonable basis for a 
finding that John will mismanage his mother’s limited assets. 
Mick argues that John wasted Amelia’s assets by participating in 
deeding the house to himself and by using her money to pay the 
utilities and expenses on a house that he owned. This statement 
is factually incorrect. There is no evidence that he participated 
in deeding the house to himself, and the record is clear that he 
does not own the house, but owns a remainder interest subject to 
Amelia’s life estate. There is evidence that John was paying cer- 
tain bills for Amelia’s home from Amelia’s bank account. The 
payment by a power of attorney of the expenses of a home in 
which the principal has a life estate and where the principal’s 
personal property is kept is not a dissipation of that person’s 
assets. Amelia still had a life estate in the home, and her per- 
sonal property was apparently kept therein. There is no evidence 
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which shows it would have been in Amelia’s interest to rent the 
house, and Mick does not argue that John should have rented the 
house. Since the evidence shows that Amelia was not living in 
the house and clearly had the right to rent it, at first blush that 
question arose to us. However, upon reflection, we realize that 
anyone vaguely familiar with the treatment of the homestead of 
an aged person On some form of public assistance would not 
presume that John should be renting the house. The lack of evi- 
dence on this issue does not amount to proof that John is breach- 
ing his fiduciary duty by not renting the house. 

[12] In our society, a great many people can expect to live to 
an age where they cannot expect to be able to manage their 
property or affairs or even their persons. A person approaching 
the age for the need of assistance with these things is allowed to 
name the persons who will provide for such assistance, and the 
Uniform Durable Power of Attorney Act was obviously intended 
to facilitate that right. The act provides that without good cause 
or disqualification, an elderly person cannot be deprived of the 
services of a validly appointed attorney in fact. Some of the wit- 
nesses testified that their complaints against John were that he 
would not supply them with information about Amelia’s health 
and did not consult them in making certain decisions. We find 
nothing in the law that gives the extended family such a right to 
information about the health of the person, nor do we find any 
authority for the proposition that an attorney in fact under a 
power of attorney has the duty to consult the extended family on 
such issues. The extended family members, of course, have the 
right to visit that aged person. 


CONCLUSION 
The evidence shows without dispute that Amelia’s interests 

are being served by John in his capacity as her attorney in fact 
and that the durable power of attorney gave him the powers that 
a guardian and conservator would have. Therefore, we conclude 
as a matter of law that the appointment of a guardian and con- 
servator for Amelia was unnecessary, and we reverse, and 
remand with direction to dismiss the proceedings. 

REVERSED AND REMANDED WITH 

DIRECTION TO DISMISS. 
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KEVIN MIHM, APPELLANT, V. 
AMERICAN TOOL, APPELLEE. 
664 N.W.2d 27 


Filed January 14,2003. No. A-02-608. 


1. Judges: Recusal: Appeal and Error. A motion to recuse for bias or partiality is 
initially entrusted to the discretion of the trial court, and the trial court’s ruling will 
be affirmed absent an abuse of that discretion. 

___: ___: ___.. An appellate court is more concerned with how a reasonable 

person would perceive the trial judge’s actions than with the judge’s actual bias. 

3. Judges. Canon 2 of the Nebraska Code of Judicial Conduct requires that a judge 
avoid impropriety and the appearance of impropriety in all activities, and Canon 3 
requires that a judge perform all duties impartially. 

4. Judges: Recusal. A trial judge should recuse himself or herself when a litigant 
demonstrates that a reasonable person who knew the circumstances of the case 
would question the judge’s impartiality under an objective standard of reasonable- 
ness, even though no actual bias or prejudice is shown. 

5. Judges. A judge must be careful not to appear to act in the dual capacity of judge 
and advocate. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Roger D. Moore, of Rehm Bennett Law Firm, P.C., L.L.O., 
for appellant. 


Walter E. Zink II and Jenny L. Panko, of Baylor, Evnen, 
Curtiss, Grimit & Witt, L.L.P., for appellee. 


SIEVERS, INBODY, and Moorg, Judges. 


SIEVERS, Judge. 

Kevin Mihm appeals from an order of the Nebraska Workers’ 
Compensation Court review panel reversing the trial judge’s 
decision and remanding the case for a new trial with instructions 
for the trial judge to recuse himself. 


FACTUAL AND PROCEDURAL BACKGROUND 
The Workers’ Compensation Court trial judge awarded Mihm 
temporary and permanent benefits, past and future medical 
expenses, and vocational rehabilitation services after finding 
that Mihm suffered a hernia and back injury in the course of his 
employment with American Tool. 
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American Tool appealed to the review panel, assigning nine 
errors to the trial judge as grounds for its appeal. Of these 
grounds for appeal, we address only American Tool’s claim that 
the trial judge should have recused himself after American Tool’s 
motion in response to certain of the trial judge’s comments. 

Those comments, made at the outset of trial before any evi- 
dence had been produced, are as follows: 

THE COURT: I’ll receive [exhibit 49, a decision of the 
Nebraska Appeal Tribunal regarding Mihm’s unemploy- 
ment case]. 

One of the things I’m considering on a regular basis is 
what happens if [Mihm] loses his job with his current 
employer for any reason and has to go out into the general 
labor market and try to find a job. . . . Because he could 
lose his job because of a stock shuffle in New York. 

I will tell you this: I know that American Tool at one 
time was Peterson. . . . And the Peterson family sold it to 
somebody who sold it to somebody else, who has sold it to 
somebody else. And they shuffle the stocks in New York 
City, and the plants close in Nebraska. 

So I mean, I’ll receive it, but one of the things I con- 
sider is that there is no guarantee that anybody is going to 
be working at the same place for more than a year or so, 
if that. 

American Tool’s attorney responded that the record did not 
contain any of the “facts” the court had recited in these com- 
ments and that considering such “facts” without evidence would 
amount to speculation. The following exchange between the 
court and American Tool’s counsel then took place: 

THE COURT: There’s no guarantee that a particular 
employee has a contract for life with an employer, and if 
for some reason they shut down the plant, which is a real 
danger now today — 

(Counsel for American Tool]: Well, Your Honor, if that’s 
going to be the Court’s position, then I’m going to file a 
formal motion to recuse. 

THE COURT: I will write my opinion, and I will set 
forth the reasons why in my computation of the determi- 
nation of any permanent loss of earning power, if there is 
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one. I’ve set forth those reasons on more than one occasion 
and have been affirmed. 

[Counsel for American Tool]: Your Honor, just so the 
record is clear, may it please the Court, I’m going to for- 
mally move to recuse the Court in this particular case for 
one or more of the following reasons: 

One, that the Court has indicated that it will take into 
account evidence as to [American Tool’s] corporate status, 
its change of hands, whether that will have an effect upon 
([Mihm’s] ability to secure employment or otherwise not 
secure employment, and — which is improper and requires 
the Court to engage in speculation and evidence that is cer- 
tainly not in the record and, so far as I know, evidence that 
will not be in the record in this particular case; 

And two, that the Court has prejudged that issue as to 
whether [Mihm] can secure employment elsewhere with- 
out hearing any evidence in this case. And for the Court to 
proceed in this matter prejudices [American Tool]. 

THE COURT: No, I think it’s right for me to take into 
account the existence or the reasonable possibility of the 
existence of the employer. I think that’s how — I’m going 
to overrule it. 

And I have not taken into account the fact that this par- 
ticular employer may or may not be around. I have not 
made that determination. But I usually write that there is 
no guarantee that it will be around, and that’s a different 
fact from whether or not they will or will not, because they 
may not. 

And whether or not that’s speculation, J think that the 
Court of Appeals has ruled sometimes now more than once 
that it’s not. And that’s the way I compute it. 

The trial judge overruled American Tool’s motion to recuse and 
proceeded to hear and decide the case. 

As we previously noted, American Tool appealed to a 
three-judge review panel of the Workers’ Compensation Court. In 
its order of reversal and remand, the review panel applied the fol- 
lowing standard regarding recusal: “The partiality of a judge may 
be established when the party claiming prejudice demonstrates 
that a reasonable person with knowledge of the circumstances of 
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the case would question the judge[’]s impartiality under an objec- 
tive standard of reasonableness, even though no actual bias or 
prejudice was proven.” This standard was most recently 
announced in Gibilisco v. Gibilisco, 263 Neb. 27, 637 N.W.2d 898 
(2002). The review panel held that the trial judge should have 
recused himself upon American Tool’s motion. We quote from the 
panel’s April 18, 2002, order of reversal and remand: 
There was no evidence regarding past or current ownership 
of [American Tool] or its current financial status. 
[American Tool’s] counsel was immediately concerned 
regarding the impartiality of the trial judge and sought 
recusal, which was denied. Under an objective standard of 
reasonableness, we believe a reasonable person would 
have cause to question the trial court’s impartiality and 
recusal is necessary. 
Mihm appeals from this order. 


ASSIGNMENT OF ERROR 
Mihm claims that the review panel erred in concluding that 
the trial court should have sustained American Tool’s motion 
for recusal. 


STANDARD OF REVIEW 
[1] A motion to recuse for bias or partiality is initially 
entrusted to the discretion of the trial court, and the trial court’s 
ruling will be affirmed absent an abuse of that discretion. 
Gibilisco, supra. 


ANALYSIS 

Mihm argues that the trial judge claimed only that he would 
“consider” American Tool’s ownership and financial status and 
that this does not amount to prejudgment or partiality. Brief for 
appellant at 14. In addition, Mihm claims that the general or 
open labor market is the correct standard in determining a 
claimant’s entitlement to loss of earning capacity benefits. 

[2,3] However, the judge created an appearance of partiality 
and prejudgment in reciting specific “facts” about American 
Tool’s ownership, how such ownership impacted a plant in 
Nebraska, and the “real danger” that the plant would close, even 
though he also stated that he would consider the general labor 
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market in assessing disability. See Gibilisco, supra (trial judge’s 
premature custody determinations in mother’s favor, when no 
evidence had been presented on those issues, would have led rea- 
sonable person to question judge’s impartiality, which fact 
required judge’s recusal). It is noteworthy that the Gibilisco court 
said it was more concerned with how a reasonable person would 
perceive the trial judge’s actions than with the judge’s actual 
bias. The Gibilisco court cited Canon 2 of the Nebraska Code of 
Judicial Conduct, which requires that a judge avoid impropriety 
and the appearance of impropriety in all activities, and Canon 3, 
which requires that a judge perform all duties impartially. 

[4] In arguing that the trial judge’s comments did not demon- 
strate bias or prejudgment of the case, Mihm also quotes a state- 
ment by the judge, which statement is as follows: “I have not 
taken into account the fact that this particular employer may or 
may not be around. I have not made that determination.” 
However, a trial judge should recuse himself or herself when a 
litigant demonstrates that a reasonable person who knew the cir- 
cumstances of the case would question the judge’s impartiality 
under an objective standard of reasonableness, even though no 
actual bias or prejudice is shown. Gibilisco v. Gibilisco, 263 
Neb. 27, 637 N.W.2d 898 (2002). 

[5] As American Tool argues in its brief, the court behaved as 
an advocate in reciting certain “facts” about American Tool 
despite the absence of any evidence as to those “facts” at that 
point. A judge must be careful not to appear to act in the dual 
capacity of judge and advocate. Jim’s, Inc. v. Willman, 247 Neb. 
430, 527 N.W.2d 626 (1995), disapproved on other grounds, 
Gibilisco, supra. That is what the judge here appears to have 
been doing when he began the trial by making his own record 
about American Tool, its status and ownership, and whether its 
plant would remain open. No representative of American Tool 
could feel comfortable that an impartial trial was going to occur, 
after hearing the judge’s opening remarks. However, what is 
determinative is that under the applicable standard, any reason- 
able person, knowing the circumstances of the litigation, would 
question the judge’s impartiality. 

Mihm’s final argument is that American Tool waived “the 
Court’s possible prior knowledge of the [geographic] area in 
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which [American Tool] operates.” Brief for appellant at 16. 
According to Mihm, American Tool’s counsel’s statement that it 
“{djoesn’t make any difference” that the judge’s wife was from 
Wilber, Nebraska, where American Tool operates, amounts to a 
waiver of American Tool’s right to demand the judge’s recusal. 
This is a flawed argument because the judge’s disclosure that his 
wife was from Wilber is (or at least should be) a matter of no 
consequence and is a markedly different matter from the com- 
ments under discussion. When we maintain our focus on how 
the comments at issue impacted the appearance of whether the 
judge was impartial and openminded concerning American 
Tool, we do not hesitate to find that they indeed created the 
appearance of partiality. 

American Tool promptly requested the judge’s recusal after 
the court recited “‘facts” which any observer would take as unfa- 
vorable to American Tool. No waiver of American Tool’s right 
to seek recusal resulted from its counsel’s remark that it did not 
matter where the judge’s wife grew up. 

The trial judge should have recused himself after his com- 
mentary about American Tool. We, therefore, affirm the review 
panel’s decision reversing the trial judge’s decision and remand- 
ing the case for a new trial before a different judge of the 
Workers’ Compensation Court. 

AFFIRMED. 


NICOLE Y. BRUCE, APPELLEE, V. 
FreD A. BRUCE, APPELLANT. 
656 N.W.2d 281 


Filed February 4, 2003. No. A-01-1320. 


1. Visitation: Appeal and Error. In cases involving determination of visitation privi- 
leges of a parent with minor children, findings of a trial court, both as to an evaluation 
of the evidence and as to the matter of visitation privileges, will not be disturbed on 
appeal unless there is a clear abuse of discretion or the findings are contrary to the evi- 
dence. Such findings are subject to review by an appellate court de novo on the record. 

2. Judges: Words and Phrases. A judicial abuse of discretion occurs when the reasons 
or rulings of the trial court are clearly untenable insofar as they unfairly deprive a lit- 
igant of a substantial right and a just result. 
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3. Visitation. The mere fact of incarceration is not a sufficient justification for the denial 
of the right of visitation even though the same may be effectively exercised only by 
visitation at the institution. 

4. Visitation: Appeal and Error. Nebraska appellate courts have never upheld a trial 
court’s denial of visitation where the record did not contain at least minimal evidence 
to support a determination that such denial was in the best interests of the children. 


Appeal from the District Court for Lancaster County: Ear J. 
WittHoFF, Judge. Reversed and remanded with directions. 


Fred A. Bruce, pro se. 
Lori L. Wilson, of Nebraska Legal Services, for appellee. 
IRWIN, Chief Judge, and HANNON and CaRLson, Judges. 


IrwIN, Chief Judge. 
I, INTRODUCTION 

Fred A. Bruce appeals from an order of the district court dis- 
solving his marriage to Nicole Y. Bruce and ordering that Fred 
have no visitation with the parties’ minor children while he 
remains incarcerated. Fred’s only assignment of error on appeal is 
that the court, without having any evidence that visitation would 
be contrary to the best interests of the children, erred in denying 
him visitation. Because we find that there was no evidence pre- 
sented suggesting that visitation would be detrimental to the best 
interests of the children, we reverse, and remand with directions. 


II. BACKGROUND 


1. RECORD ON APPEAL 

We first note that the record presented on appeal contains inac- 
curacies. The court conducted hearings on this matter on October 
31 and December 7, 2001. During these two hearings, three 
exhibits were received. Each of the three exhibits is listed in the 
index to the bill of exceptions, and the index indicates that the 
exhibits are located in the “Appendix.” Only one of the exhibits is 
actually in the appendix, and it appears twice. The other two 
exhibits do not appear at all, despite the court reporter’s certificate 
that the bill of exceptions is “correct and complete.” However, 
inasmuch as these exhibits have no bearing on the issue being 
appealed and have no bearing on the outcome of the case, no fur- 
ther action concerning them is necessary. 


550 11 NEBRASKA APPELLATE REPORTS 


2. FACTUAL BACKGROUND 

Fred and Nicole were married on August 20, 1998. The par- 
ties had two children who remained minors at the time of the 
proceedings herein, having been born on April 23, 1997, and on 
August 11, 1999. 

On April 10, 2001, Nicole filed a petition for dissolution of the 
parties’ marriage. Fred filed a responsive pleading on June 22. 

On October 31, 2001, the court conducted a hearing on 
Nicole’s petition. Fred was incarcerated at the time, and he par- 
ticipated in the hearing telephonically. Nicole testified that the 
marriage was irretrievably broken, presented evidence for pur- 
poses of calculating child support, requested custody of the chil- 
dren, requested division of marital property and debt, and made 
no request for alimony. Nicole also specifically requested that 
Fred not be granted visitation rights while he is incarcerated. 

The record indicates that Fred had previously exercised visi- 
tation with the children. At some point, Fred apparently was 
involved in an altercation at the prison and was placed “into 
lock-down, and the only way he could have visitation was in 
handcuffs and shackles.” The record indicates, however, that at 
the time of the hearing, Fred was “out of lock-down and [did 
not] have to wear shackles and chains.” Although Nicole was 
specifically asked why she did not want Fred to have visitation 
and was specifically asked whether the children had any prob- 
lems while visiting Fred, she did not testify that visitation had 
any adverse impact on the children. In fact, the only problem 
Nicole testified about was that she did not think such young 
children should have to see their father “in handcuffs and shack- 
les,” a situation which appeared to no longer be the case. 

On December 10, 2001, the district court entered a decree. In 
the decree, the court granted custody of the parties’ children to 
Nicole and ordered that Fred “shall have no parenting time with 
the minor children of the parties until released from incarceration 
and then he shall have reasonable rights of parenting time to be 
supervised by a responsible adult.” This timely appeal followed. 


Il. ASSIGNMENT OF ERROR 
Fred’s sole assignment of error on appeal is that the district 
court erred in denying him visitation with his children while he 
is incarcerated. 
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IV. ANALYSIS 


1. STANDARD OF REVIEW 

[1,2] In cases involving determination of visitation privileges 
of a parent with minor children, findings of a trial court, both as 
to an evaluation of the evidence and as to the matter of visitation 
privileges, will not be disturbed on appeal unless there is a clear 
abuse of discretion or the findings are contrary to the evidence. 
Such findings are subject to review by an appellate court de novo 
on the record. Casper v. Casper, 198 Neb. 615, 254 N.W.2d 407 
(1977). A judicial abuse of discretion occurs when the reasons or 
rulings of the trial court are clearly untenable insofar as they 
unfairly deprive a litigant of a substantial right and a just result. 
Vogel v. Vogel, 262 Neb. 1030, 637 N.W.2d 611 (2002). 


2. APPLICATION 

In the present case, the record is devoid of any evidence sug- 
gesting that denial of Fred’s visitation rights is in the best inter- 
ests of the minor children. Nicole presented no such evidence, 
either in the form of expert testimony or even in her own testi- 
mony concerning the impact prior visits had on the children. As 
such, we conclude that the district court’s order denying Fred 
Visitation solely on the basis of his incarceration is an abuse 
of discretion. 

[3] There is no dispute in the present case that Fred’s right to 
visitation with his children is a substantial right. The Nebraska 
Supreme Court has previously held that this right cannot be 
denied based solely on the basis of a litigant being incarcerated. 
See, Nielsen v. Nielsen, 217 Neb. 34, 348 N.W.2d 416 (1984); 
Casper, supra. “The mere fact of incarceration is not a sufficient 
justification for the denial of the right of visitation even though 
the same may be effectively exercised only by visitation at the 
institution.” Casper, 198 Neb. at 617, 254 N.W.2d at 409. See, 
also, Nielsen, supra; McCurdy v. McCurdy, 173 Ind. App. 437, 
363 N.E.2d 1298 (1977); M__ L__ B__v. W__ R__ B_, 457 
S.W.2d 465 (Mo. App. 1970); Chadwick v. Chadwick, 275 Mich. 
226, 266 N.W. 331 (1936). 

Nicole recognizes the above proposition in her brief, but 
emphasizes that in Nielsen and Casper, the court ruled against 
visitation with an incarcerated parent. Nicole also argues that 
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“[tlhere is ample evidence to support the court’s decision” in the 
present case to deny Fred visitation. Brief for appellee at 7. In 
support of this notion, however, Nicole again argues only that “[i]t 
was perfectly reasonable for the [j]udge to not require these 
young, impressionable children to visit their father in prison and 
see him in handcuffs and shackles.” Brief for appellee at 8. As 
noted above, the record indicates that Fred was no longer required 
to be in handcuffs and shackles. 

[4] Nebraska appellate courts have never upheld a trial court’s 
denial of visitation where the record did not contain at least min- 
imal evidence to support a determination that such denial was in 
the best interests of the children. In Casper, supra, the custodial 
parent presented testimony concerning the impact visitation 
with the incarcerated noncustodial parent had on the children. In 
Nielsen, supra, the custodial parent presented expert testimony 
that visitation with the incarcerated noncustodial parent would 
have an adverse impact on the children. Even such minimal evi- 
dence does not exist in the record presented to us. 

Although it may well be true, as Nicole asserts in her brief, 
that “[t]hese are very young children and as such, they could 
easily be affected by visiting their father in prison,” there is no 
evidence in the record before us to suggest such. Brief for 
appellee at 7. Without any evidence at all to support a determi- 
nation that visitation is not in the best interests of the children, 
the district court’s order denying Fred visitation solely on the 
basis of his incarceration is an abuse of discretion. 


V. CONCLUSION 

We find that the district court’s order denying Fred visitation 
solely on the basis of his incarceration is an abuse of discretion. 
The decree is reversed in this regard, and the matter is remanded 
with directions to the district court to enter a visitation order 
reasonable for the circumstances of this case. We do not intend 
to indicate that a traditional visitation order is necessary or that 
Nicole should be burdened with the responsibilities of providing 
for transportation. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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OF CORRECTIONAL SERVICES ET AL., APPELLEES. 
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1. Statutes: Appeal and Error. Interpretation of a statute presents a question of law, 
in connection with which an appellate court has an obligation to reach an inde- 
pendent conclusion irrespective of the decision made by the court below. 

2. Summary Judgment. Summary judgment is proper when the pleadings, deposi- 
tions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a mat- 
ter of law. 

3. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence. 

4. Statutes. A statute is open for construction only when the language used requires 
interpretation or may reasonably be considered ambiguous. 

5. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory 
language is to be given its plain and ordinary meaning; an appellate court will not 
resort to interpretation to ascertain the meaning of statutory words which are plain, 
direct, and unambiguous. 

6. Statutes. Where the language of a statute is plain and unambiguous, no interpre- 
tation is needed and a court is without authority to change such language. 

7. ___. It is not within the province of a court to read a meaning into a statute that 
is not warranted by the language; neither is it within the province of a court to read 
anything plain, direct, or unambiguous out of a statute. 

8. Statutes: Legislature: Intent. In construing a statute, a court must determine and 
give effect to the purpose and intent of the Legislature as ascertained from the 
entire language of the statute considered in its plain, ordinary, and popular sense. 

9. Statutes. In construing a statute, a court must look to the statute’s purpose and 
give the statute a reasonable construction which best achieves that purpose, rather 
than a construction which would defeat it. 

10. Statutes: Legislature: Intent. The components of a series or collection of statutes 
pertaining to a certain subject matter which are in pari materia may be conjunc- 
tively considered and construed to determine the intent of the Legislature, so that 
different provisions of the act are consistent, harmonious, and sensible. 


Appeal from the District Court for Lancaster County: Ear. J. 
Wrrtuorr, Judge. Affirmed. 


William F. Ebert, pro se. 


Don Stenberg, Attorney General, and Linda L. Willard for 
appellees. 
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SIEVERS, INBODY, and Mookre, Judges. 


Mookrg, Judge. 
INTRODUCTION 

William F. Ebert was sentenced in July 1997 to serve 10 years 
on each of three convictions of second degree forgery and being a 
habitual criminal. Ebert brought a declaratory judgment action in 
the district court for Lancaster County against the Department of 
Correctional Services (DCS); Harold W. Clarke, the director of 
DCS; and Ronald Riethmuller, the records manager of DCS (col- 
lectively the defendants), alleging that his sentences were improp- 
erly calculated in that he had not been given good time credit. The 
trial court found that the defendants were entitled to summary 
judgment, based on statutory language mandating a minimum 
10-year sentence on a habitual criminal conviction. The trial court 
further found that DCS was entitled to sovereign immunity and 
that the parties sued in their official capacities were entitled to 
immunity from Ebert’s request to compel them to credit him with 
good time. For the following reasons, we affirm. 


BACKGROUND 

Ebert was originally sentenced on March 26, 1996, to a term 
of 4 to 6 years’ imprisonment. The nature of Ebert’s original 
offense is not clear from the record in the present case. On July 
1, 1997, Ebert received sentences of 10 years’ imprisonment on 
each of three separate convictions of second degree forgery and 
being a habitual criminal. The offenses for which Ebert received 
these sentences occurred in January and February 1996, These 
sentences were to mun concurrently with one another but con- 
secutively to Ebert’s previous sentence. Ebert has not received 
any good time credit toward the service of his 1997 sentences. 

Ebert filed a petition on December 28, 2000, initiating an 
action under the Uniform Declaratory Judgment Act, see Neb. 
Rev. Stat. § 25-21,149 et seq. (Reissue 1995 & Cum. Supp. 2002), 
to determine his rights and legal interests in relation to the calcu- 
lation of his 1997 sentences. Ebert alleged that upon his receipt of 
his 1997 sentences, prison officials recomputed his prison term; 
that he received a “timesheet” indicating that he was serving a 
term of 14 to 16 years’ imprisonment; and that this timesheet also 
notified him that no meritorious good time credit was allowed on 
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the term and that no increase in “good behavior” good time credit 
was to be granted other than that already allowed under his origi- 
nal sentence. Ebert further alleged that Neb. Rev. Stat. § 83-1,110 
(Reissue 1994) specifically controls the calculation of his 1997 
sentences and that judicial interpretation and the legislative intent 
of that provision clearly establish his entitlemént to good time 
credit on his 1997 sentences. Ebert sought an order restraining the 
defendants from denying him good time credit on his 1997 sen- 
tences. He attached several “exhibits” to his petition, including 
several “Inmate Time/Sentence” sheets, an inmate interview 
request form, and copies of several attorney general opinions and 
related correspondence concerning the application of good time 
laws to mandatory minimum sentences and similar issues. 

In their answer, the defendants admitted that Ebert had not 
received good time credit toward the service of his 1997 sen- 
tences but alleged that this withholding of credit was being done 
in accordance with Neb. Rev. Stat. § 29-2221 (Reissue 1995), as 
amended by 1995 Neb. Laws, L.B. 371. The defendants also 
alleged that they were entitled to sovereign immunity in this 
matter. The defendants filed a motion for summary judgment, 
asserting that they were entitled to qualified immunity from suit 
and that they were entitled to judgment as a matter of law. Ebert 
filed a motion in objection to the defendants’ answer and motion 
for summary judgment. 

In its order of July 16, 2001, the district court found that 
there were no genuine issues of material fact, granted the 
defendants’ motion for summary judgment, and dismissed 
Ebert’s petition. The court found that the Nebraska Legislature 
made it clear that good time was not to apply to a habitual crim- 
inal sentenced to a mandatory 10-year sentence. Based upon the 
clear language of the habitual criminal statute, as well as leg- 
islative history, the court found that Ebert was not entitled to 
good time on his 1997 sentences. 

The court further found that the Nebraska Supreme Court had 
construed a statute authorizing an action against the defendants 
strictly, because the statute is in derogation of the State’s 
sovereign immunity. The court found that DCS is an agency of 
the State and is entitled to the sovereign immunity of the State. 
The court found that the individual defendants had been sued in 
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their official capacities and concluded that these individuals 
were entitled to sovereign immunity from Ebert’s request to 
compel them to credit him with good time against a statutory 
sentence. Ebert subsequently perfected his appeal to this court. 


ASSIGNMENTS OF ERROR 

Ebert asserts, restated, that the district court erred in (1) 
granting the defendants’ motion for summary judgment, (2) 
finding that the defendants were entitled to sovereign immunity, 
(3) admitting into evidence the introducer’s statement for L.B. 
371, and (4) not including certain items in the bill of exceptions. 
As Ebert’s second, third, and fourth assignments of error do not 
bear on our resolution of this appeal, we do not consider them. 
An appellate court is not obligated to engage in an analysis 
which is not needed to adjudicate the case and controversy 
before it. Rush v. Wilder, 263 Neb. 910, 644 N.W.2d 151 (2002). 


STANDARD OF REVIEW 

[1] Interpretation of a statute presents a question of law, in 
connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision 
made by the court below. Johnson v. Kenney, 265 Neb. 47, 654 
N.W.2d 191 (2002). 

[2,3] Summary judgment is proper when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Richmond v. Case, 264 Neb. 319, 647 N.W.2d 90 (2002). In 
reviewing a summary judgment, an appellate court views the 
evidence in the light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. /d. 


ANALYSIS 
The good time laws in effect at the time of Ebert’s original 
sentence were the provisions of 1992 Neb. Laws, L.B. 816, § 5, 
found in § 83-1,110 (Reissue 1994), which provided: 
(1) Every committed offender shall be eligible for 
release on parole upon completion of the minimum term 
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less good time. A committed offender shall be eligible for 
parole prior to the expiration of the minimum term when- 
ever the sentencing judge or the judge’s successor in office 
gives approval for the parole of such offender. 

(2) Every committed offender sentenced to consecutive 
terms, whether received at the same time or at any time 
during the original sentence, shall be eligible for release on 
parole when the offender has served the total of the mini- 
mum terms, less good time. The maximum terms shall be 
added to compute the new maximum term which, less good 
time, shall determine the date when discharge from the 
custody of the state becomes mandatory. 

L.B. 371 was passed during the 1995 legislative session and 
approved by the governor on June 13, 1995. The version of 
§ 83-1,110 quoted above was amended by § 21 of L.B. 371, 
which became effective on July 1, 1996. The amended version, 
codified at § 83-1,110 (Reissue 1999), reads in relevant part: 

(1) Except as provided in subsections (3) and (4) of this 
section, every committed offender shall be eligible for 
parole when the offender has served one-half the minimum 
term of his or her sentence. No such reduction of sentence 
shall be applied to any sentence imposing a mandatory 
minimum term. 

(2) Except as provided in subsections (3) and (4) of this 
section, every committed offender sentenced to consecu- 
tive terms, whether received at the same time or at any time 
during the original sentence, shall be eligible for release on 
parole when the offender has served the total of one-half 
the minimum terms. The maximum terms shall be added to 
compute the new maximum term which, less good time, 
shall determine the date when discharge from the custody 
of the state becomes mandatory. 

(Emphasis supplied.) 

Also relevant to our resolution of this appeal is § 13 of L.B. 
371, as codified in § 29-2221, which addresses habitual crimi- 
nals and states in subsection (1), in relevant part: 

Whoever has been twice convicted of a crime, sentenced, 
and committed to prison, in this or any other state or by the 
United States or once in this state and once at least in any 


558 11 NEBRASKA APPELLATE REPORTS 


other state or by the United States, for terms of not less 
than one year each shall, upon conviction of a felony com- 
mitted in this state, be deemed to be an habitual criminal 
and shall be punished by imprisonment in a Department of 
Correctional Services adult correctional facility for a 
mandatory minimum term of ten years and a maximum 
term of not more than sixty years[.] 

(Emphasis supplied.) Section 13 of L.B. 371 became operative 

on its effective date, which was September 9, 1995. 

Ebert argues that the good time law in effect at the time of his 
original sentence in March 1996, in other words, § 83-1,110 
(Reissue 1994), should be applied to allow the calculation of 
good time credit upon his sentences received in July 1997. Ebert 
essentially argues that § 83-1,110 (Reissue 1999) as amended 
by L.B. 371 and effective as of July 1, 1996, does not apply to 
his habitual criminal sentences received in July 1997. 

[4-10] A statute is open for construction only when the lan- 
guage used requires interpretation or may reasonably be consid- 
ered ambiguous. Johnson v. Kenney, 265 Neb. 47, 654 N.W.2d 
191 (2002). In the absence of anything to the contrary, statutory 
language is to be given its plain and ordinary meaning; an appel- 
late court will not resort to interpretation to ascertain the mean- 
ing of statutory words which are plain, direct, and unambiguous. 
Hauser v. Nebraska Police Stds. Adv. Council, 264 Neb. 605, 
650 N.W.2d 760 (2002). Where the language of a statute is plain 
and unambiguous, no interpretation is needed and a court is 
without authority to change such language. State v. Rubio, 261 
Neb. 475, 623 N.W.2d 659 (2001). It is not within the province 
of a court to read a meaning into a statute that is not warranted 
by the language; neither is it within the province of a court to 
read anything plain, direct, or unambiguous out of a statute. Id. 
In construing a statute, a court must determine and give effect to 
the purpose and intent of the Legislature as ascertained from the 
entire language of the statute considered in its plain, ordinary, 
and popular sense. Johnson v. Kenney, supra. In construing a 
statute, a court must look to the statute’s purpose and give the 
statute a reasonable construction which best achieves that pur- 
pose, rather than a construction which would defeat it. Jd. The 
components of a series or collection of statutes pertaining to a 
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certain subject matter which are in pari materia may be con- 
junctively considered and construed to determine the intent of 
the Legislature, so that different provisions of the act are con- 
sistent, harmonious, and sensible. Kosmicki v. State, 264 Neb. 
887, 652 N.W.2d 883 (2002). 

Section 29-2221, which became effective prior to Ebert’s 
commission of and sentencing for the crimes in question, states 
that habitual criminals “shall be punished by imprisonment .. . 
for a mandatory minimum term of ten years and a maximum 
term of not more than sixty years.” (Emphasis supplied.) Section 
83-1,110(1) (Reissue 1999) provides that a defendant sentenced 
to a mandatory minimum term of imprisonment is not eligible to 
receive good time and clearly indicates that a defendant sen- 
tenced as a habitual criminal is subject to a mandatory minimum 
term of 10 years’ imprisonment and is not eligible for good time 
during that mandatory minimum term. Additionally, the legisla- 
tive history of § 83-1,110 found in L.B. 371, § 21, establishes 
that the Legislature intended for inmates to serve the entire 
mandatory minimum sentence with no reductions. The summary 
of L.B. 371, § 21, referenced to the Judiciary Committee indi- 
cates that the minimum penalty should be the number of years 
an offender is imprisoned with no “reductions for ‘good time.’ ” 

The phrase “mandatory minimum term of ten years” as used 
in § 29-2221 means that a sentence served by a habitual criminal 
is not to be less than 10 years’ imprisonment. To hold as accept- 
able a reduction in a habitual criminal’s mandatory sentence for 
good time would not only fail to give effect to the plain, direct, 
and unambiguous language of the statute, but would actually 
read the word “mandatory” entirely out of the statute. The 
Nebraska Supreme Court recently reached a similar conclusion 
in Johnson v. Kenney, 265 Neb. 47, 654 N.W.2d 191 (2002). In 
that case, the court considered whether the good time credit set 
forth in Neb. Rev. Stat. § 83-1,107(1) (Reissue 1994) applied to 
the mandatory minimum sentence imposed upon the defendant 
pursuant to § 29-2221(1). The court found that § 29-2221(1) as 
amended by L.B. 371 was applicable to the defendant’s case. The 
version of § 83-1,107(1) considered by the court provided: 

The chief executive officer of a facility shall reduce the 
term of a committed offender by six months for each year 
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of the offender’s term and pro rata for any part thereof 
which is less than a year. The total of all such reductions 
shall be credited from the date of sentence, which shall 
include any term of confinement prior to sentence and 
commitment as provided pursuant to section 83-1,106, and 
shall be deducted: 

(a) From the minimum term, to determine the date of 
eligibility for release on parole; and 

(b) From the maximum term, to determine the date when 
discharge from the custody of the state becomes mandatory. 

The Johnson court disagreed with the trial court’s finding that 
§ 83-1,107 was not ambiguous. The Johnson court found it undis- 
puted that a habitual criminal sentenced under § 29-2221 may not 
be released until he or she has served the mandatory minimum 
sentence of 10 years; however, the court found ambiguity in the 
fact that § 83-1,107 did not address whether good time may be 
applied to the maximum term of the sentence when the mandatory 
minimum and the maximum term are the same number of years. 
The court stated that “[wJhen the relevant statutes are considered 
in pari materia, the intent of habitual criminal sentencing is 
thwarted if good time credit is applied to the maximum term of 
the sentence before the mandatory minimum sentence has been 
served. The minimum portion of the sentence would have no 
meaning.” 265 Neb. at 51, 654 N.W.2d at 194. 

The Johnson court considered the legislative history of L.B. 
371 in order to determine the Legislature’s intent. The court 
noted that the “‘Summary of L.B. 371 Referenced to the 
Judiciary Committee,’ which accompanied the Introducer’s 
Statement of Intent, provided: ‘Habitual Criminal Sentencing . . . 
No person sentenced to a mandatory term under these statutes 
would be eligible for probation or reductions for “good time.”’” 
265 Neb. at 52, 654 N.W.2d at 195, quoting Judiciary Committee 
Hearing, 94th Leg., 1st Sess. (Feb. 8, 1995). The court also found 
that the floor debate concerning L.B. 371 likewise supported this 
position. From its review of the legislative history, the court con- 
cluded that the Legislature did not intend that good time credit 
under § 83-1,107(1) would apply to reduce mandatory minimum 
sentences imposed on habitual criminals under § 29-2221. 
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With regard to the present case, we note that § 29-2221 as 
amended by L.B. 371 was in place before Ebert committed and 
was sentenced for the crimes in question and is thus applicable 
to his 1997 sentencing. Further, § 83-1,110 (Reissue 1999), as 
amended by L.B. 371, also clearly indicates that no reduction in 
sentence shall be applied to any sentence imposing a mandatory 
minimum term. This statute was likewise effective before 
Ebert’s 1997 sentencing. Accordingly, we conclude that the dis- 
trict court did not err in finding that Ebert was not entitled to 
good time credit on his mandatory minimum sentences. We 
make no comment regarding what good time Ebert may be eli- 
gible for after serving the mandatory minimum sentences, 
because that is not an issue in this appeal. We further conclude 
that viewing the evidence in the light most favorable to Ebert 
and giving him the benefit of all reasonable inferences deducible 
from the evidence, the district court did not err in granting the 
defendants’ motion for summary judgment. 


CONCLUSION 
The district court did not err in granting the defendants’ 
motion for summary judgment. 
AFFIRMED. 


THOMAS E. FEDDERSEN, APPELLEE, V. BEVERLY NETH, 
DIRECTOR, DEPARTMENT OF MOTOR VEHICLES OF 
THE STATE OF NEBRASKA, APPELLANT. 

656 N.W.2d 641 


Filed February 18, 2003. No. A-01-909. 


1. Administrative Law: Appeal and Error. Under the Administrative Procedure 
Act, the district court reviews an appeal without a jury de novo on the record of 
the agency. 

2. Administrative Law: Final Orders: Appeal and Error, A judgment or final 
order entered by a district court in a judicial review pursuant to the Administrative 
Procedure Act may be reversed, vacated, or modified by an appellate court for 
errors appearing on the record. 

3. Administrative Law: Judgments: Appeal and Error. When reviewing an order 
of a district court under the Administrative Procedure Act for errors appearing on 
the record, the inquiry is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor unreasonable. 
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Judgments: Appeal and Error. Whether a decision conforms to the law is by def- 
inition a question of law, in connection with which an appellate court reaches a 
conclusion independent of that reached by the lower court. 

Administrative Law: Motor Vehicles: Evidence: Proof: Statutes. As a general 
tule, at a license revocation hearing, the offer by the Department of Motor Vehicles 
of the arresting officer's swom report establishes the department’s prima facie case 
and the burden shifts to the driver to refute such evidence. The rule presupposes a 
proper report, that is, aswom report which comports with statutes and the relevant 
administrative rules and regulations. 

Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: 
Proof. The Department of Motor Vehicles makes a prima facie case for revocation 
of a driver’s license once it establishes that the arresting officer provided his or her 
swom report containing the required recitations. The burden then shifts to the 
defendant to prove that one or more of the recitations in the sworn report are false. 
Drunk Driving: Investigative Stops: Probable Cause. A vehicle weaving in its 
own lane of traffic provides an articulable basis or reasonable suspicion for stop- 
ping the vehicle for investigation regarding the driver’s condition in operating the 
weaving vehicle. Such a circumstance supports an officer’s justifiable belief that the 
weaving vehicle is being driven by a person who is under the influence of alcohol. 
Blood, Breath, and Urine Tests: Evidence: Probable Cause. A preliminary 
breath test is admissible for the limited purpose of establishing probable cause. 
Statutes: Legislature: Intent. In reading a statute, a court must determine and 
give effect to the purpose and intent of the Legislature as ascertained from the 
entire engage of the statute considered in its plain, ordinary, and popular sense. 
pees . The components of a series or collection of statutes pertaining 
to a certain subject matter may be conjunctively considered and construed to deter- 
mine the intent of the Legislature so that different provisions of the act are consist- 
ent, harmonious, and sensible. 


Appeal from the District Court for Buffalo County: JoHN P. 


ICENOGLE, Judge. Reversed and remanded with directions. 


Don Stenberg, Attorney General, and Hobert B. Rupe for 


appellant. 


Greg C. Harris for appellee. 
SIEVERS, INBODY, and Moore, Judges. 


Mookg, Judge. 
INTRODUCTION 
Beverly Neth, the director of the Nebraska Department of 


Motor Vehicles (Department), appeals from an order of the dis- 
trict court for Buffalo County that reversed the Department’s 
revocation of Thomas E. Feddersen’s driver’s license. The dis- 
trict court’s reversal was based on the conclusion that there was 
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insufficient evidence to establish probable cause and insufficient 
evidence to show that Feddersen was advised of the conse- 
quences for failing to submit to the chemical test. For the reasons 
set forth herein, we reverse, and remand with directions. 


STATEMENT OF FACTS 

After being arrested for operating a motor vehicle while 
under the influence of alcoholic liquor or drugs, Feddersen filed 
a petition for an administrative hearing that was held on April 
18, 2001. At the hearing, Trooper Lynn Naber of the Nebraska 
State Patrol testified that on the evening of February 21, he was 
dispatched to watch for a particular vehicle that was reportedly 
traveling westbound on Interstate 80 and weaving between the 
driving lanes. Naber responded to the dispatch and subsequently 
caught up with the described vehicle on Interstate 80 approxi- 
mately 6 miles east of Kearney. Naber testified that he followed 
the vehicle for approximately one-half mile, observed the right 
tires of the vehicle cross the fog lines on the highway onto the 
shoulder of the road and come back into the driving lane, and 
then observed the left tires cross over the centerline of the high- 
way and then move back into the driving lane. Naber activated 
the red lights on his patrol car to stop the vehicle; however, the 
vehicle traveled approximately 3 miles before it pulled off and 
exited at the Kearney interchange. 

Naber testified that once the vehicle stopped, he approached 
the vehicle, obtained Feddersen’s driver’s license, and informed 
him of the reason for the stop. Naber then requested Feddersen 
to accompany Naber to his patrol car, at which time Naber 
detected the odor of alcohol on Feddersen’s breath. 

Initially, Naber requested Feddersen to perform one field sobri- 
ety test, the walk-and-turn test, outside of the car. Naber testified 
that he demonstrated for Feddersen how to perform the test and 
that Feddersen indicated he understood it. Naber testified that 
Feddersen was “unsteady” in his walking and that none of 
Feddersen’s steps were heel to toe but that Feddersen did walk the 
correct number of steps. Naber refrained from having Feddersen 
perform any further tests outside of the car because they were 
located on the off ramp of the Interstate with other vehicles exiting 
the Interstate and because it was windy that evening. After per- 
forming the walk-and-turn test, Naber asked Feddersen for a 
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preliminary breath test that resulted in a positive reading for the 
presence of alcohol. Naber then advised Feddersen that he was 
under arrest and transported him to Good Samaritan Hospital for a 
blood test. Naber stated that after they arrived at the hospital, he 
requested a certified person to draw blood and then read the postar- 
rest chemical test advisement form to Feddersen. Naber testified 
that Feddersen signed the form and wrote in the date and time. 
Once the laboratory technician arrived and confirmed she was cer- 
tified to draw blood for blood alcohol, Naber directed her to draw 
blood from Feddersen, but Feddersen refused to submit to the test. 
Naber then crossed out Feddersen’s signature on the advisement 
form, wrote ““Refused’” thereon, and had the laboratory techni- 
cian witness the form. The advisement form was not made part of 
the record, nor did Naber testify as to what was allegedly read to 
Feddersen from the form. Finally, Naber stated that he completed 
the sworn report and sent it to the Department, which report was 
received in evidence at the administrative hearing. 

Following Naber’s testimony at the administrative hearing, 
Feddersen testified that the events that occurred on the evening 
of February 21, 2001, as described by Naber were “pretty much 
just the way it was,” with the exception that Feddersen testified 
that he had no recollection of Naber’s reading him any docu- 
ments or Feddersen’s signing anything. Feddersen further denied 
that he was ever advised that a refusal to submit to the chemical 
test would result in him being charged with a separate crime. 

On April 19, 2001, the Department ordered that Feddersen’s 
driver’s license be revoked effective April 7, 2001, for the 
statutory period of 1 year because of a prior conviction for driv- 
ing under the influence of alcohol. Feddersen appealed the 
Department’s order to the Buffalo County District Court, where- 
in the court found there was insufficient evidence to establish 
probable cause that Feddersen was operating or in the actual 
physical control of a motor vehicle in violation of Neb. Rev. Stat. 
§ 60-6,196 (Cum. Supp. 2000) or that Feddersen was advised of 
the consequences for failing to submit to the blood test. Thus, the 
district court ordered the reinstatement of Feddersen’s driver’s 
license and privileges. Following the district court’s reversal of 
the revocation of Feddersen’s driver’s license, the Department 
timely filed this appeal. 
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ASSIGNMENTS OF ERROR 

The Department asserts, restated, that the district court erred 
in ignoring the sworn report which established a prima facie case 
against Feddersen, because the report contained sufficient recita- 
tions to demonstrate probable cause to arrest Feddersen, and that 
the district court failed to place the burden of proof on Feddersen 
to show that those recitations were false. The Department also 
contends that the district court erred by considering the issue of 
whether the arresting officer read the postarrest chemical test 
advisement to Feddersen. 


STANDARD OF REVIEW 

{1] Under the Administrative Procedure Act (APA), the district 
court reviews an appeal without a jury de novo on the record of 
the agency. Neb. Rev. Stat. § 84-917(5)(a) (Reissue 1999); City 
of Lincoln v. Nebraska Liquor Control Comm., 261 Neb. 783, 
626 N.W.2d 518 (2001). 

{2-4] A judgment or final order entered by a district court in 
a judicial review pursuant to the APA may be reversed, vacated, 
or modified by an appellate court for errors appearing on the 
record. Morrissey v. Department of Motor Vehicles, 264 Neb. 
456, 647 N.W.2d 644 (2002). When reviewing an order of a dis- 
trict court under the APA for errors appearing on the record, the 
inquiry is whether the decision conforms to the law, is supported 
by competent evidence, and is neither arbitrary, capricious, nor 
unreasonable. Jd. Whether a decision conforms to the law is by 
definition a question of law, in connection with which an appel- 
late court reaches a conclusion independent of that reached by 
the lower court. Id. 


ANALYSIS 
Prima Facie Case. 

The Department first asserts that the district court erred in 
ignoring the sworn report which established a prima facie case 
against Feddersen, because the report contained sufficient recita- 
tions to demonstrate probable cause to arrest Feddersen, and that 
the district court failed to place the burden of proof on Feddersen 
to show that those recitations were false. 

[5,6] As a general rule, the offer by the Department of the 
swom report at the hearing establishes the Department’s prima 
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facie case and the burden shifts to the driver to refute such 
evidence. Morrissey v. Department of Motor Vehicles, supra. See 
McPherrin v. Conrad, 248 Neb. 561, 537 N.W.2d 498 (1995). The 
rule presupposes a proper report, that is, a sworn report which 
comports with statutes and the relevant administrative rules and 
regulations. Morrissey v. Department of Motor Vehicles, supra. 
The Morrissey court further noted, citing McPherrin, that the 
Department makes a prima facie case for revocation of a driver’s 
license once it establishes that the arresting officer provided his or 
her sworn report containing the required recitations. The burden 
then shifts to the defendant to prove that one or more of the recita- 
tions in the sworn report are false. Morrissey v. Department of 
Motor Vehicles, supra; Neb. Rev. Stat. § 60-6,205(7) (Reissue 
1998). Thus, McPherrin conveys a substantial procedural benefit 
upon the Department in an administrative license revocation pro- 
ceeding. Morrissey v. Department of Motor Vehicles, supra. 

In the instant case, Naber testified that he completed the origi- 
nal of the sworn report being offered in evidence, that he signed 
it in the presence of a notary, and that the copy of the report 
appeared to be an accurate copy of the original report. The report 
recites that Feddersen was validly arrested pursuant to Neb. Rev. 
Stat. § 60-6,197 (Cum. Supp. 2000) for the reasons that (1) 
Feddersen was driving on the shoulder of the road, (2) the pre- 
liminary breath test was positive for alcohol, and (3) there was an 
odor of alcohol on Feddersen’s breath. Further, the report indi- 
cates that Feddersen refused to submit to a chemical test after he 
was requested to do so. Such recitations meet the statutory 
requirements of § 60-6,205, which in pertinent part require that 
the arresting peace officer forward to the director a sworn report 
stating that the person was validly arrested pursuant to § 60-6, 197 
and the reasons for such arrest. Thus, the sworn report, timely for- 
warded to the Department and received in evidence, established a 
prima facie case to revoke Feddersen’s driver’s license. 

[7] In an effort to rebut one or more of the recitations in the 
sworn report, Feddersen attacked two of the reasons that were 
listed for his arrest: that he was driving on the shoulder of the 
road and that there was an odor of alcohol on his breath. With 
regard to the first issue, the Nebraska Supreme Court has stated 
in State v. Thomte, 226 Neb. 659, 413 N.W.2d 916 (1987), that a 
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vehicle weaving in its own lane of traffic provides an articulable 
basis or reasonable suspicion for stopping the vehicle for inves- 
tigation regarding the driver’s condition in operating the weaving 
vehicle. The Thomte court further stated that such a circumstance 
supports an Officer’s justifiable belief that the weaving vehicle is 
being driven by a person who is under the influence of alcohol. 
At the revocation hearing, Naber testified he had observed that 
“the right tires of [Feddersen’s] vehicle went about a foot past the 
fog line onto the shoulder; the vehicle came back on the road in 
the driving lane; the left tires crossed over the center line without 
[Feddersen’s] using his turn signal; [the vehicle] came back in 
the lane.” 

Despite Feddersen’s testimony that he concurred with Naber’s 
description of the events that occurred on February 21, 2001, 
Feddersen attempts to argue that driving on the shoulder of the 
road is not a “strong” indication of impairment. Feddersen also 
suggests that the windy weather that evening could have had an 
effect on Feddersen’s driving patterns. However, Feddersen 
failed to offer any evidence in support of his argument or offer 
any evidence that would dispute Naber’s observations of his driv- 
ing patterns. 

The next recitation in the sworn report that Feddersen attacks 
is the odor of alcoholic beverage on his breath. Feddersen failed 
to offer any evidence to rebut Naber’s testimony that he smelled 
the odor of alcohol on Feddersen at the time of the traffic stop. 
Further, the result of the preliminary breath test revealed the 
presence of alcohol on Feddersen’s breath. 

Section 60,6-197(3) provides in relevant part: 

Any peace officer . .. may require any person who oper- 
ates or has in his or her actual physical control a motor 
vehicle in this state to submit to a preliminary test of his or 
her breath for alcohol concentration if the officer has rea- 
sonable grounds to believe that such person has alcohol in 
his or her body, has committed a moving traffic violation, 
or has been involved in a traffic accident. 

(Emphasis supplied.) 

[8] In addition, Nebraska case law holds that a preliminary 
breath test is admissible for the limited purpose of establishing 
probable cause. See, State v. Baue, 258 Neb. 968, 607 N.W.2d 191 
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(2000); State v. Klingelhoefer, 222 Neb. 219, 382 N.W.2d 366 
(1986); State v. Green, 217 Neb. 70, 348 N.W.2d 429 (1984). 

Again, while Feddersen attempts to challenge this reason, he 
offered no evidence to dispute that he had alcohol on his breath or 
to show that the preliminary breath test was inaccurate. Further, 
Feddersen failed to offer any evidence to dispute Naber’s testi- 
mony that he had the proper permit to use the instrument utilized 
in administering the breath test or that the instrument was prop- 
erly calibrated at the time of Feddersen’s arrest. 

The last issue Feddersen raised in his attempt to challenge the 
issue of probable cause is that Naber did not include in the sworn 
report as a reason for Feddersen’s arrest that Naber detected 
impairment in Feddersen’s performance of the walk-and-turn 
field sobriety test. When asked why Naber did not include this 
information on the sworn report, he stated that he did not list 
every reason on the report, providing the example that he did not 
include in the report that Feddersen crossed the centerline with- 
out signaling. 

Section 60-6,205(3) provides in pertinent part: “The arresting 
peace officer shall within ten days forward to the director a 
sworn report stating (a) that the person was validly arrested pur- 
suant to section 60-6,197 and the reasons for such arrest...” 
(Emphasis supplied.) 

While § 60-6,205(3) plainly requires that the arresting police 
officer provide reasons for the arrest, the statute does not require 
a recitation of each and every reason in the sworn report. In the 
instant case, Naber listed three reasons as to why Feddersen was 
validly arrested. The fact that Naber did not include the walk- 
and-turn test as a reason for Feddersen’s arrest does not dimin- 
ish the prima facie case established by the sworn report because 
the three reasons provided by Naber were sufficient in estab- 
lishing probable cause to arrest Feddersen. 

Based on the foregoing, we conclude that the district court 
erred in finding that there was insufficient evidence to establish 
the necessary probable cause to revoke Feddersen’s license. The 
swom report was properly received in evidence by the hearing 
officer at the administrative hearing. Accordingly, the Department 
established a prima facie case for the revocation of Feddersen’s 
driver’s license, which case was not rebutted by Feddersen. 
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Postarrest Chemical Test Advisement. 

The Department next alleges that the district court erred when 
it considered the issue of whether Naber read Feddersen the 
postarrest chemical test advisement. The district court found as 
one of its reasons to reverse the Department’s revocation of 
Feddersen’s driver’s license that there was insufficient evidence 
that Feddersen was “advised of the repercussions for failing to 
submit to the chemical test.” The Department argues that the 
Legislature eliminated the ability of a person subject to revocation 
to raise the issue of whether said person was advised of the con- 
sequences of refusing to submit to a chemical test. Rather, the 
Department asserts that the issues under dispute are now limited 
to the existence of probable cause and whether the person refused 
to submit to a test. 

The Department relies upon § 60-6,205(6), which provides in 
relevant part: 

(c) At hearing the issues under dispute shall be limited to: 

(i) In the case of a refusal to submit to a chemical test of 
blood, breath, or urine: 

(A) Did the peace officer have probable cause to believe 
the person was operating or in the actual physical control 
of a motor vehicle in violation of section 60-6,196 or a city 
or village ordinance enacted pursuant to such section; and 

(B) Did the person refuse to submit to or fail to complete 
a chemical test after being requested to do so by the peace 
officer[.] 

The section above resulted from amendments by the 
Legislature in 1996 with the enactment of L.B. 939. Prior to 1996, 
this section included as an issue under dispute at a revocation 
hearing whether the person was “advised of the consequences of 
refusing to submit to such test including that his or her operator’s 
license would be immediately impounded and automatically 
revoked in thirty days.” § 60-6,205(6)(c)(i)(C) (Reissue 1993). 
This portion of the statute was eliminated by virtue of the 1996 
amendments. Similarly, 1996 Neb. Laws, L.B. 939, amended 
§ 60-6,197(10) (Reissue 1993) to eliminate the necessity of advis- 
ing a person of the consequences of refusing to submit to a pre- 
liminary breath test or chemical test prior to requiring a person to 
submit to such tests. 
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Recently, the Nebraska Supreme Court in Davis v. Wimes, 263 
Neb. 504, 641 N.W.2d 37 (2002), summarized the relevant history 
in connection with the postarrest chemical test advisement. The 
Davis court noted the holding in Smith v. State, 248 Neb. 360, 535 
N.W.2d 694 (1995), wherein the court affirmed a district court’s 
order finding that the defendant was not fully advised of the con- 
sequences of submitting to a chemical test as required by 
§ 60-6,197(10) (Reissue 1993). The Davis court noted that when 
Smith v. State, supra, was decided, § 60-6,197(10) required that 
an arresting officer advise a person of the “consequences” of their 
decision to submit to a test. 

Section 60-6,197(10) (Cum. Supp. 2000) now requires that 
“(a]ny person who is required to submit to a chemical blood, 
breath, or urine test or tests pursuant to this section shall be 
advised that refusal to submit to such test or tests is a separate 
crime for which the person may be charged.” 

The Davis court recognized: 

With the enactment of the current version of 
§ 60-6,197(10), the Legislature has essentially determined 
that an individual must be advised of only one of the con- 
sequences of their decision to submit to a chemical test, 
i.e., that refusal to submit to the test is a crime for which 
they may be charged. 
263 Neb. at 510, 641 N.W.2d at 43. 

[9,10] In reading a statute, a court must determine and give 
effect to the purpose and intent of the Legislature as ascertained 
from the entire language of the statute considered in its plain, 
ordinary, and popular sense. Creighton St. Joseph Hosp. v. Tax Eq. 
& Rev. Comm., 260 Neb. 905, 620 N.W.2d 90 (2000). The com- 
ponents of a series or collection of statutes pertaining to a certain 
subject matter may be conjunctively considered and construed to 
determine the intent of the Legislature so that different provisions 
of the act are consistent, harmonious, and sensible. Jd. When 
§§ 60-6,197(10) (Cum. Supp. 2000) and 60-6,205(6)(c)(i) 
(Reissue 1998), both involving the submission of a person to a 
chemical test in the context of driving under the influence of alco- 
hol, are read together, it is clear that a proper request by a police 
officer of a person to submit to a chemical test must include advis- 
ing the person that refusal to submit to such test is a separate 
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crime for which the person may be charged. Accordingly, at a 
revocation hearing, the issue of whether a person refused to sub- 
mit to a chemical test after being requested to do so necessarily 
includes consideration of whether the person was advised that 
refusal is a separate crime. 

In reversing the Department’s revocation of Feddersen’s 
driver’s license, the district court’s use of the word “repercus- 
sions” is unclear. To the extent that the district court’s finding is 
construed to mean that Feddersen was not advised of the “con- 
sequences” for failing to submit to a chemical test, the finding is 
clearly contrary to current law and in error. As stated previously, 
it is appropriate to consider at a revocation hearing the question 
of whether a person was advised that refusal to submit to a 
chemical test is a separate crime. Accordingly, we reverse, and 
remand this matter to the district court for a specific finding as 
to whether Feddersen was so advised. 


CONCLUSION 

We conclude that the district court erred in finding that there 
was insufficient evidence to establish the necessary probable 
cause to arrest Feddersen for operating a motor vehicle while 
under the influence of alcoholic liquor or drugs. With regard to 
the district court’s finding that Feddersen was not advised of the 
“repercussions” for failing to submit to the chemical test, we 
conclude that this was error under current law to the extent that 
the finding is interpreted to mean that Feddersen was not 
advised of the consequences of his failure to submit. We there- 
fore reverse the judgment of the district court and remand this 
matter with directions to the district court for a finding with 
respect to whether Feddersen was advised that his refusal to 
submit to a chemical test is a separate crime, which we find is 
an appropriate issue under dispute at a revocation hearing. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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1. Modification of Decree: Child Support: Appeal and Error. Modification of 
child support payments is entrusted to the trial court’s discretion, and although, on 
appeal, the issue is reviewed de novo on the record, the decision of the trial court 
will be affirmed absent an abuse of discretion. 

2. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrains 
from acting, and the selected option results in a decision which is untenable and 
unfairly deprives a litigant of a substantial right or a just result in matters submit- 
ted for disposition through a judicial system. 

3. Child Support: Rules of the Supreme Court: Appeal and Error. Interpretation 
of the Nebraska Child Support Guidelines presents a question of law, regarding 
which an appellate court is obligated to reach a conclusion independent of the 
determination reached by the court below. 

4. Child Support: Rules of the Supreme Court. Paragraph C of the Nebraska Child 

Support Guidelines specifically declares that all orders for child support, including 

modifications, must include a basic income and support calculation worksheet 

porn! the child support guidelines. 

____: ___. In the event of a deviation from the Nebraska Child Support Guidelines, 

the reason for the deviation shall be contained in the findings portion of the decree 

or order, or worksheet 5 should be completed by the court and filed in the court file. 

The trial court is required to state the amount of support that would have been 

required under the guidelines absent the deviation. 

6. Child Support. Under certain circumstances, it may be appropriate for a trial court 
to consider subsequently born children of a party when determining child support. 
This determination is entrusted to the discretion of the trial court. 

7. Child Support: Rules of the Supreme Court: Proof. The party requesting a devi- 
ation from the Nebraska Child Support Guidelines based upon an obligation to 
support offspring of a subsequent relationship bears the burden of providing evi- 
dence regarding the obligation, including the income of the other parent of the 
child or children of the subsequent relationship. 

8. Modification of Decree: Child Support. An obligor’s duty to pay child support for 
achild terminates when the child reaches 19 years of age, the child marries, the child 
dies, or the child is emancipated by a court of competent jurisdiction, unless the court 
order for child support specifically extends child support after such circumstances. 

9. Modification of Decree. The initial determination regarding the retroactive applica- 
tion of a modification order is normally entrusted to the discretion of the trial court. 

10. Modification of Decree: Child Support: Time. The rule, absent equities to the 

contrary, should generally be that the modification of a child support order should 
be applied retroactively to the first day of the month following the filing date of 
the application for modification. 
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11. Divorce: Modification of Decree: Child Support. The paramount concern and 
question in determining child support, whether in the initial marital dissolution 
action or in the proceedings for modification of a decree, is the best interests of 
the child. 


Appeal from the District Court for Box Butte County: BRIAN 
SILVERMAN, Judge. Affirmed in part, and in part reversed and 
remanded with directions. 


Andrew W. Snyder, of Chaloupka, Holyoke, Hofmeister, 
Snyder & Chaloupka, L.L.O., for appellant. 


Karen A. Ditsch, Box Butte County Attorney, for appellee 
and intervenor-appellee. 


SrEvERS, INBopy, and Moore, Judges. 


MookgE, Judge. 
INTRODUCTION 

Debra S. Moore moved to modify a previous order of child 
support. The district court for Box Butte County, Nebraska, devi- 
ated from the Nebraska Child Support Guidelines and lowered 
Moore’s support obligation based upon Moore’s obligation to a 
child from a subsequent marriage as well as her former husband’s 
obligation to support a child from a subsequent relationship. 
Moore appeals. 


BACKGROUND 

When Moore and Roger Lee Bauer divorced, Moore was 
granted custody of the parties’ two minor children, Lindsey, born 
on August 14, 1980, and Rylan, born on October 17, 1984. At that 
time, Bauer was ordered to pay child support in the amount of 
$430 per month for both children. In May 1998, the parties stipu- 
lated to have Bauer’s child support obligation terminated because 
the custody arrangement had changed in that Rylan started living 
with Bauer and Lindsey remained with Moore. In May 1998, an 
order approving this stipulation was entered wherein neither party 
was required to pay child support. On August 14, 1999, Lindsey 
reached the age of majority and no longer resided with Moore. 
Moore has since remarried and had a third child, who was 10 
years old at the time of trial. Bauer has not remarried, but fathered 
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a child out of wedlock and pays $200 per month in support for the 
child pursuant to an agreement with the mother. There is no pater- 
nity decree, and Bauer is not subject to any court-ordered child 
support for this child. 

On October 13, 2000, Moore filed a motion for change of the 
custody of Rylan. On November 21, the district court ordered 
Moore to pay child support in the amount of $464 per month for 
Rylan. Moore subsequently filed an amended motion to modify 
custody and child support on December 8. Moore sought modi- 
fication of her child support obligation because she had received 
a buyout from her previous employer and would no longer have 
an income. Moore had previously been employed by the 
Burlington Northern and Santa Fe Railway Company, and on 
December 4, the company had offered Moore a buyout in the 
amount of $100,000 for a voluntary separation. Moore accepted 
the offer and received net pay in the amount of $59,663.66. At 
the time of trial, Moore was employed part time at an account- 
ing firm earning $7 per hour during the tax season. 

On March 2, 2001, Moore moved to dismiss her motion to 
modify custody, without prejudice. An evidentiary hearing was 
held on March 13 to address the issue of child support modifica- 
tion. In a letter to counsel dated June 19, 2001, the district court 
judge outlined his decision on the issue of support with directions 
to the Box Butte County Attorney, as counsel for the State, to pre- 
pare an order consistent with the findings set forth in the letter, 
which lowered Moore’s child support. Attached to the letter was 
a child support calculation worksheet. On July 3, the district court 
filed an order of modification that directed Moore to pay child 
support in the amount of $424 per month commencing on July 1, 
2001. It is from the July 3 order that Moore appeals. 


ASSIGNMENTS OF ERROR 

On appeal, Moore alleges that the district court erred in (1) fail- 
ing to provide the parties full credit for their financial obligations 
for children of subsequent relationships; (2) not including in its 
order the appropriate child support worksheets reflecting the 
amount of support that would have been required under the 
Nebraska Child Support Guidelines absent a deviation; (3) failing 
to take into consideration extraordinary expenditures Moore had 
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incurred on behalf of Lindsey, the parties’ emancipated child; and 
(4) failing to make the support modification retroactive. 


STANDARD OF REVIEW 

[1,2] Modification of child support payments is entrusted to 
the trial court’s discretion, and although, on appeal, the issue is 
reviewed de novo on the record, the decision of the trial court 
will be affirmed absent an abuse of discretion. Gallner v. 
Hoffman, 264 Neb. 995, 653 N.W.2d 838 (2002); Crawford v. 
Crawford, 263 Neb. 37, 638 N.W.2d 505 (2002). A judicial 
abuse of discretion exists when a judge, within the effective lim- 
its of authorized judicial power, elects to act or refrains from 
acting, and the selected option results in a decision which is 
untenable and unfairly deprives a litigant of a substantial right 
or a just result in matters submitted for disposition through a 
judicial system. Gallner v. Hoffman, supra. 

[3] Interpretation of the Nebraska Child Support Guidelines 
presents a question of law, regarding which an appellate court is 
obligated to reach a conclusion independent of the determina- 
tion reached by the court below. Id. 


ANALYSIS 
Child Support Deviation for Subsequent Children. 

Moore’s first assignment of error alleges that the district court 
failed to provide the parties full credit for the financial obligations 
each of them has with respect to their children of subsequent rela- 
tionships. Moore’s second assignment of error is that the district 
court erred by not attaching to its order the appropriate child sup- 
port worksheets, including a worksheet that reflected the amount 
of support that would have been required under the Nebraska 
Child Support Guidelines absent a deviation for subsequent chil- 
dren. Because these assignments are interrelated, we shall address 
them together. 

The child support order entered by the court did not address the 
issue of a deviation from the guidelines for the subsequent chil- 
dren of the parties; nor were there worksheets attached to the 
order as required by the guidelines. All that is contained in the 
order is a recitation that Moore’s child support obligation is set at 
$424 per month, commencing July 1, 2001. The court did address 
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the deviation issue in its June 19 letter to counsel, which states in 
part as follows: 

The Court further believes that when individuals have 
children that this responsibility is primary to their decision 
to have further children with another spouse or mate. When 
subsequent children are born, they should not take priority 
over the first born. 

The calculation which the Court orders is a deviation in 
the child support guidelines, in that the Court gives con- 
sideration to the subsequent children in the amount of half 
of what the child support order would be for the subse- 
quent family. 

Therefore, [Moore] will get credit for $217.50, or half 
of $435, and [Bauer] will get credit for $100, or half of the 
$200 [Bauer] is paying. 

Attached to this letter was a worksheet containing a child sup- 
port calculation which included the above credits. Counsel for 
the State was directed to prepare an order in accordance with the 
court’s findings. The order prepared, as mentioned above, did 
not contain any such findings or the worksheet attached to the 
court’s letter. However, we find that even if the order had con- 
tained the information set forth in the letter and the attached 
worksheet, the order would still have been deficient. 

[4,5] Paragraph C of the Nebraska Child Support Guidelines 
specifically declares that “[a]ll orders for child support, includ- 
ing modifications, must include a basic income and support cal- 
culation worksheet” from the child support guidelines. The 
importance of adhering to this requirement has been repeatedly 
emphasized by the appellate courts of this state. See, Gallner v. 
Hoffman, supra; Brooks v. Brooks, 261 Neb. 289, 622 N.W.2d 
670 (2001); Baratta v. Baratta, 245 Neb. 103, 511 N.W.2d 104 
(1994); Lawson v. Pass, 10 Neb. App. 510, 633 N.W.2d 129 
(2001). In the event of a deviation, the reason for the deviation 
shall be contained in the findings portion of the decree or order, 
or worksheet 5 should be completed by the court and filed in the 
court file. The trial court is required to state the amount of sup- 
port that would have been required under the guidelines absent 
the deviation. Brooks v. Brooks, supra. “Although either stating 
the reason for the deviation in the decree or order or completing 
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worksheet 5 is sufficient, we encourage trial courts to do both.” 
Id. at 293, 622 N.W.2d at 674. 

[6,7] Under certain circumstances, it may be appropriate for 
a trial court to consider subsequently born children of a party 
when determining child support. This determination is entrusted 
to the discretion of the trial court. /d. See Hajenga v. Hajenga, 
257 Neb. 841, 601 N.W.2d 528 (1999). The party requesting 
a deviation from the guidelines based upon an obligation to 
support offspring of a subsequent relationship bears the burden 
of providing evidence regarding the obligation, including the 
income of the other parent of the child or children of the sub- 
sequent relationship. Brooks v. Brooks, supra; Hajenga v. 
Hajenga, supra. 

In Brooks, the Nebraska Supreme Court was presented with a 
Situation very similar to the case at hand, namely modification 
of child support for prior children when both parents had chil- 
dren from subsequent marriages. In modifying the father’s child 
support obligation, the trial court did not utilize worksheet 1 of 
the guidelines, but included worksheet 5 with its order. The 
worksheet deducted a figure from the father’s income for sup- 
port of the four children from his subsequent marriage but did 
not describe how the court had reached this amount. In dis- 
cussing deviations from the guidelines, the Brooks court stated: 

We conclude that there is no precise mathematical for- 
mula applicable to situations where a court deviates from 
the guidelines when children from subsequent relation- 
ships are involved. Subsequent familial relationships vary 
widely from case to case. When a deviation from the 
guidelines is appropriate, the trial court should consider 
both parents’ support obligations to all children involved in 
the relationships. In considering the obligation to those 
subsequent children, the trial court should take into con- 
sideration the income of the other parent of these children 
as well as any other equitable considerations. 

We hold that the specific formula for making such cal- 
culations is left to the discretion of the trial court, as long 
as the basic principle that both families are treated as fairly 
as possible is adhered to. We again emphasize that the trial 
court shall include the appropriate worksheets with its order 
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and provide in its order the amount of support that would 
have been required under the guidelines absent a deviation. 
We further emphasize the importance of providing the 
methods used when calculating a deviation by showing this 
either on the worksheets or in the order. 

261 Neb. at 295-296, 622 N.W.2d at 675. 

The Supreme Court in Brooks noted the trial court’s failure to 
include worksheet | with its order and the Supreme Court’s own 
inability to determine how the father’s income figure was ascer- 
tained. The Supreme Court also noted that the record did not 
show that the trial court calculated the deviation in a manner that 
properly considered the father’s support obligation to both fam- 
ilies. Finally, the order in Brooks did not set forth the amount of 
support that would have been required under the guidelines 
absent a deviation. “Without worksheet 1 and additional infor- 
mation, we are unable to determine whether the trial court con- 
sidered [the father’s] obligation to [his child at issue] when it 
calculated a deviation based on the support of [the father’s] 
other children. The inference is that it did not do so.” Brooks vy. 
Brooks, 261 Neb. 289, 296, 622 N.W.2d 670, 676 (2001). 

Likewise, in the case at hand, we have worksheet 5 attached 
to the trial court’s letter; however, we do not have worksheet 1 
or any finding setting forth the amount of child support that 
Moore would have been required to pay under the guidelines 
absent a deviation. There is evidence in the record of Moore’s 
current husband’s income, together with Moore’s previous and 
current income, from which the trial court apparently calculated 
the support for the subsequent child of this union. There is evi- 
dence that Bauer voluntarily pays $200 per month in support for 
his subsequent child, but there is no evidence as to how this fig- 
ure was arrived at or whether it is a correct amount of support 
for this child. However, without additional information, we are 
unable to determine whether the trial court considered each par- 
ent’s obligation to Rylan when it calculated a deviation based on 
the support of each parent’s subsequent child. 

Accordingly, as did the court in Brooks, we reverse the judg- 
ment of the trial court and remand the cause for a calculation of 
child support consistent with this opinion. 
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Extraordinary Expenses. 

Moore’s next assignment of error alleges that in calculating 
Moore’s child support obligation, the district court erred in failing 
to take into consideration the amount of extraordinary expenses 
she has incurred and will continue to incur in connection with the 
parties’ oldest child, Lindsey. 

[8] In Nebraska, an obligor’s duty to pay child support for a 
child terminates when the child reaches 19 years of age, the 
child marries, the child dies, or the child is emancipated by a 
court of competent jurisdiction, unless the court order for child 
support specifically extends child support after such circum- 
stances. Neb. Rev. Stat. § 42-371.01 (Cum. Supp. 2002). 

At trial, Moore offered evidence that listed various expendi- 
tures that had been made on Lindsey’s behalf, including those 
for automobile expenses, college tuition and books, rent, and 
various personal expenses. A portion of the expenses was in- 
curred before Lindsey reached the age of majority, during which 
time Moore was obligated to pay for Lindsey’s care pursuant to 
the agreement of May 1998. The balance of the expenses listed 
was incurred subsequently to Lindsey’s reaching the age of 
majority on August 14, 1999. While we do not question the 
validity of the expenses incurred by Moore or the fact that it is 
not unusual for a parent or parents to have continuing financial 
obligations regarding their children beyond the age of majority, 
there is no authority, statutory or otherwise, that requires a court 
to consider these types of expenses in determining the child sup- 
port obligation for the remaining minor child or children. To do 
so would, at the very least, invite unwanted complications and 
potential abuse. Therefore, we find no error in the district 
court’s disregard of this evidence in calculating Moore’s sup- 
port obligation. See Henderson v. Henderson, 264 Neb. 916, 
653 N.W.2d 226 (2002) (error to include adult child in child 
support calculation). 


Retroactive Modification. 

Finally, Moore claims that her decreased child support obli- 
gation should have been effective as of the date she filed for the 
modification, December 8, 2000, rather than on July 1, 2001. 
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[9-11] The initial determination regarding the retroactive 
application of the modification order is normally entrusted to 
the discretion of the trial court. Noonan v. Noonan, 261 Neb. 
552, 624 N.W.2d 314 (2001); Riggs v. Riggs, 261 Neb. 344, 622 
N.W.2d 861 (2001). The Nebraska Supreme Court in Noonan 
stated that the rule, absent equities to the contrary, should gen- 
erally be that the modification of a child support order should be 
applied retroactively to the first day of the month following the 
filing date of the application for modification. The paramount 
concern and question in determining child support, whether in 
the initial marital dissolution action or in proceedings for mod- 
ification of a decree, is the best interests of the child. Noonan v. 
Noonan, supra; Riggs v. Riggs, supra. 

Based on our de novo review of the record, there is nothing 
therein indicating that a retroactive application of the support 
obligation would compromise the best interests of Rylan. Bauer 
is gainfully employed and is in a position where a retroactive 
application would not create a hardship. Therefore, we reverse 
the trial court’s decision and remand the cause with directions to 
the district court to retroactively apply Moore’s reduced child 
support obligation as of January 1, 2001, which is the first day 
of the month following the filing date of her motion. 


CONCLUSION 
We conclude that the district court erred in failing to set forth 
its finding with regard to a deviation from the guidelines for sub- 
sequent children and in failing to attach worksheets 1 and 5 to its 
order. Accordingly, we reverse the judgment of the trial court and 
remand the cause for a calculation of child support consistent with 
this opinion. On remand, any reduction in Moore’s child support 
obligation should be made retroactive to January 1, 2001. We fur- 
ther conclude that the district court did not err by failing to con- 
sider the expenditures Moore made on behalf of the parties’ 
emancipated daughter, Lindsey, in calculating the modified child 
support obligation. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
SiEVERS, Judge, concurring. 
While I completely agree with the majority opinion, some fur- 
ther comment on the matter of the all too frequent failure of trial 


MOORE v. BAUER 581 
Cite as 11 Neb. App. 572 


courts to follow the requirement that child support worksheets be 
prepared and adopted by the court is appropriate. 

This court and the Nebraska Supreme Court have repeatedly 
emphasized the requirement that worksheets be prepared. This 
court has repeatedly remanded cases (not all of which were pub- 
lished cases) for the failure to prepare worksheets, to the point 
that no citation of authority is required. The reality of this situ- 
ation is that mothers and fathers are being penalized because of 
the obvious cost and delay associated with the preparation of an 
appellate record, appellate briefs, and oral argument which 
results in nothing more than a remand. 

While it is unquestionably the duty of the trial judge under the 
Nebraska Child Support Guidelines to prepare the worksheets in 
compliance with the pronouncements of the Nebraska Supreme 
Court and this court, I believe we have reached the point where 
counsel must respond to the published appellate decisions on the 
matter. In my judgment, an attorney who appeals a dissolution 
decree or a decree on modification of child support when the trial 
court has not adopted the proper worksheets is remiss in his or her 
duty to the client if such appeal is filed without first attempting to 
get the trial court to correct its obviously erroneous decree. A 
motion to amend or alter a judgment pursuant to Neb. Rev. Stat. 
§ 25-1329 (Cum. Supp. 2002), which stops the running of the 
time for filing a notice of appeal, see Neb. Rev. Stat. § 25-1912(3) 
(Cum. Supp. 2002), seems to be the perfect vehicle. 

In short, previous pronouncements of the appellate courts on 
this subject should be well known by all attorneys practicing 
domestic relations law. The filing of an appeal when proper 
worksheets have not been adopted by the trial court, without uti- 
lizing the procedures suggested above prior to filing the appeal, 
is largely a waste of time and money. And, while counsel can 
rightly fault the trial court when explaining our remand to the 
client, in my view, counsel must now shoulder some responsi- 
bility for pursuing an appeal from an obviously faulty decree 
when there exists a procedure to avoid an expensive and time- 
consuming remand from the appellate court for preparation of 
child support worksheets. 
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Jurisdiction: Appeal and Error. If the trial court lacked jurisdiction, the appel- 
late court also lacks jurisdiction. 

Child Custody: Jurisdiction. In determining whether a court should entertain a 
child custody proceeding having interstate implications, the court should first 
determine whether it has jurisdiction and then determine whether it is appropriate 
to exercise jurisdiction. 

Jurisdiction: Parties: Waiver. Parties are not free to waive a defect in subject 
matter jurisdiction. 

Actions: Jurisdiction. The absence of subject matter jurisdiction may be raised at 
any time by any party or by the court sua sponte. 

Jurisdiction: Pleadings: Proof. It is a general rule that a plaintiff must plead and 
prove the jurisdictional facts, the facts which show that the court has jurisdiction 
of the subject matter of the action. 

Child Custody: Parties: Pleadings. Neb. Rev. Stat. § 43-1209 (Reissue 1998) 
requires every party, in his or her first pleading in a custody matter, to provide the 
child’s present address, the places where the child has lived during the past 5 years, 
and the names and present addresses of the people with whom the child has resided 
during the last 5 years. 

Child Custody: Jurisdiction: Parties. The Nebraska Child Custody Jurisdiction 
Act, which is codified at Neb. Rev. Stat. § 43-1201 et seq. (Reissue 1998), estab- 
lishes the requirements for jurisdiction when not all of the parties are residents of 
the same state. 

Child Custody: Jurisdiction. Neb. Rev. Stat. § 43-1203(1)(a) (Reissue 1998) pro- 
vides that a Nebraska court has jurisdiction to modify a custody determination if 
Nebraska is the home state of the child at the time of commencement of the pro- 
ceeding or had been the child’s home state within 6 months before commencement 
of the proceeding and the child is absent from Nebraska because of his or her 
removal or retention. 

Child Custody: Jurisdiction: Time: Words and Phrases. Home state shall mean 
the state in which the child immediately preceding the time involved lived with his 
or her parents, a parent, or a person acting as parent, for at least 6 consecutive 
months. Periods of temporary absence of any of the named persons shall be 
counted as part of the 6-month or other period. 

Child Custody: Jurisdiction. Neb. Rev. Stat. § 43-1203(1)(c) (Reissue 1998) pro- 
vides for jurisdiction in Nebraska when the child is physically present in Nebraska 
and certain other requirements are met. 

Child Custody: Jurisdiction: States. Neb. Rev. Stat. § 43-1203(1)(d) (Reissue 
1998) provides that a court in Nebraska has jurisdiction to modify a child custody 
determination if it appears that no other state would have jurisdiction under pre- 
requisites substantially in accordance with § 43-1203(1)(a), (b), or (c), or another 
state has declined to exercise jurisdiction on the ground that Nebraska is the more 
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appropriate forum to determine the custody of the child, and it is in the best inter- 
ests of the child that the Nebraska court assume jurisdiction. 

Child Custody: Jurisdiction: Evidence. Neb. Rev. Stat. § 43-1203(1)(b) (Reissue 
1998) provides for jurisdiction in Nebraska courts if it is in the best interests of the 
child that a Nebraska court assume jurisdiction because the child and his or her 
parents, or the child and at least one contestant, have a significant connection with 
Nebraska and there is available in Nebraska substantial evidence concerning the 
child’s present or future care, protection, training, and personal relationships. 
Child Custody: Jurisdiction: Judgments: Appeal and Error. When the deter- 
mination of jurisdiction under the Nebraska Child Custody Jurisdiction Act rests 
on factual findings, a trial court’s decision on the issue wiil be upheld unless the 
factual findings concerning jurisdiction are clearly incorrect. 

Child Custody: Jurisdiction. The question of whether jurisdiction under the 
Nebraska Child Custody Jurisdiction Act should be exercised is a matter entrusted 
to the discretion of the trial court. 

Child Custody: Jurisdiction: States. The end goal of the Nebraska Child Custody 
Jurisdiction Act is that litigation concerning the custody of a child take place in the 
state which can best decide the case. 

—___: ___: ___. Neb. Rev. Stat. § 43-1214(1) (Reissue 1998) establishes a 
strong preference for the state which originally determined custody to exercise 
jurisdiction, and in determining whether a Nebraska court should exercise juris- 
diction, the analysis begins with that section. 

Child Custody: Modification of Decree: Jurisdiction: States. If the state issu- 
ing a previous order no longer has continuing jurisdiction under Neb. Rev. Stat. 
§ 43-1214 (Reissue 1998), a Nebraska court may modify the previous order if 
Nebraska itself has jurisdiction. 

Child Custody: Jurisdiction: States: Evidence. Significant connection jurisdic- 
tion continues in the state of a prior decree where the court record and other evi- 
dence exist and where one parent or another contestant continues to reside. Only 
when the child and all parties have moved away is deference to another state’s con- 
tinuing jurisdiction no longer required. 

Child Custody: Jurisdiction: States. The purpose of the Uniform Child Custody 
Jurisdiction Act is to limit jurisdiction, not expand it, and there must be maximal 
contact with a state, not minimal. 

:___:___. For a court to obtain jurisdiction, there must be substantial con- 
tacts of the parties with the state in question conceming the child’s present or 
future care, protection, training, and personal relationships. 

___: ___: ___.. Jurisdiction exists only if it is in the child’s interests, not merely 
the interests or convenience of the feuding parties, to determine custody in a par- 
ticular state. 


Appeal from the District Court for Thurston County: Darvip 


D. Quist, Judge. Vacated and dismissed. 


Heather D. Bensen, formerly known as Heather D. Paulsen, 


pro se. 
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John E. Samson, of Samson Law Office, P.C., L.L.O., for 
appellee. 


IRWIN, Chief Judge, and HANNON and CarLson, Judges. 


HANNON, Judge. 
INTRODUCTION 

Heather D. Paulsen and Robert D. Paulsen were divorced by 
a Nebraska court. Later, they both left Nebraska; Heather took 
the couple’s child, Bailey, to Arkansas with the court’s permis- 
sion more than 6 months before Robert commenced this pro- 
ceeding to modify the divorce decree to have Bailey’s custody 
awarded to him. No jurisdictional question was raised in the trial 
court, and after a hearing, the trial court modified the previous 
order and awarded Robert custody of Bailey. Heather appealed, 
alleging inter alia that the trial court lacked jurisdiction. We con- 
clude that since the child and both parents left Nebraska more 
than 6 months before the application to modify was filed, the 
trial court did not have jurisdiction to modify its previous 
decree. We vacate the trial court’s order and direct it to dismiss 
Robert’s application. 


BACKGROUND 

Heather and Robert were divorced on November 6, 1996, by 
the Thurston County District Court. They lived in Nebraska at 
the time. Pursuant to their agreement, the divorce decree pro- 
vided for Bailey’s joint custody, with Robert having physical 
custody and Heather visitation. At first Bailey was with Robert, 
but when Bailey needed close attention after surgery for a dis- 
placed hip, she recuperated at Heather’s mother’s home. For a 
time in early 1998, custody of Bailey was nearly equal. 
Eventually, her primary care was assigned to Heather. Judging 
by the orders in the transcript, the parties had several hearings 
concerning visitation. 

Robert was originally from Blair, Nebraska, and Heather was 
from Tulsa, Oklahoma. After the dissolution of their marriage, 
both parties remarried, Robert in April 1998 and Heather some- 
time prior to December 1998. Robert’s second wife had one 
child by a previous marriage, and both Robert and Heather have 
had additional children since the dissolution. 
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We learn from a study of the record that in about October 1998, 
Robert moved to Lawton, Iowa, which is about 4 miles from 
Sioux City, Iowa. Robert resided in Lawton at the time of his tes- 
timony and was employed as a general manager of training for a 
“Gateway Country Store” in North Sioux City, South Dakota. 

About December 7, 1998, Heather moved to Springdale, 
Arkansas, with Bailey and her second husband because he had 
lost his job in South Dakota and had improved prospects in 
Arkansas and because Heather’s mother resided in Springdale. 
At the time of trial, Heather was employed by Wal-Mart as a 
customer service representative. 

In an order filed January 13, 1999, Bailey’s physical custody 
was awarded to Heather by agreement, subject to visitation by 
Robert, but joint legal custody continued; Robert was ordered to 
pay child support, and Heather was allowed to move Bailey 
from Nebraska to Arkansas. 

In June 1999, Heather and Bailey moved to Rogers, Arkansas, 
without providing Robert with their new address. In February 
2000, after the current proceeding was commenced, Heather 
moved with Bailey to Opelika, Alabama. Heather testified that 
she informed Robert prior to this move, but the trial court found 
that she had not. 

On January 3, 2000, Robert filed an application for custody 
modification, alleging that Heather had moved Bailey to Arkansas 
and that a material change of circumstances had occurred in that 
Heather had denied him visitation and communication with 
Bailey since late February 1999. Robert requested custody, child 
support, and reasonable attorney fees and costs. The court entered 
a temporary order for counseling and the development of a par- 
enting plan. Heather filed a general denial of Robert’s allegations 
and requested attorney fees and costs. 

On October 18, 2000, a hearing was held on Robert’s applica- 
tion for modification. Heather, Robert, Robert’s mother, and Dr. 
Michael P. Baker, a licensed psychologist with offices in Sioux 
City, Iowa, who evaluated the parties and Bailey, testified at the 
trial. Under the Nebraska Child Custody Jurisdiction Act 
(NCCJA), the connection of the parties to the state of the forum 
and the availability of evidence in that state can affect jurisdiction. 
Since we conclude that Nebraska courts do not have jurisdiction 
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in this case, we summarize the evidence adduced at that hearing 
with a view to displaying the facts that might throw light upon the 
jurisdictional issue, rather than the issue of custody. 

Heather’s testimony was limited to two subjects: one, Robert’s 
visitation with Bailey by telephone and in person, and two, 
Heather’s explanation of why she denied or refused to facilitate 
visitation and communication between Robert and Bailey for 
almost a year. That is, Heather testified that she was concerned 
that Bailey was being physically abused when she visited Robert. 
Heather testified that she changed her telephone number in 
February 1999, did not provide Robert with the new number, and 
then moved from Springdale to Rogers. Her new number was 
unlisted for about 2 months. 

Heather stated that Bailey enjoys her school and neighborhood 
friends in Alabama. According to Heather, Bailey has bonded 
with her maternal half brother and has a close relationship with 
Heather’s second husband. 

Robert’s testimony focused mainly on the ways in which 
Heather had denied him visitation and communication with 
Bailey and instances in which Heather had encouraged Bailey to 
refer to him as “Rob” rather than “Dad” and to use Heather’s sec- 
ond husband’s last name rather than her legal last name, Paulsen. 

Robert testified that when Bailey visits him, she enjoys 
swimming, jumping on the trampoline, and riding bicycles with 
her paternal stepbrother. Robert stated that Bailey has bonded 
with this stepbrother and her paternal half brother. Bailey also 
enjoys attending gatherings of Robert’s second wife’s extended 
family and spending time with Robert’s parents. Both Robert 
and his second wife have extended family living within an hour 
of their residence. 

Robert testified that his parents, who live in Blair, have been 
involved with Bailey since she was an infant. Robert testified 
that when he and Heather were married, they visited his parents 
with Bailey almost every weekend. He stated that when he and 
Heather divorced and he had custody, his “mom and dad would 
take Bailey for the weekend or we would go down for the week- 
end on occasion still pretty frequent.” Robert testified that when 
communication and visitation between him and Bailey ceased in 
1999, Bailey likewise had no interaction with his parents. 
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Robert’s mother testified that she and Robert’s father have a 
good relationship with Bailey, that she had interacted with Bailey 
prior to the custody transfer to Heather, and that she had made 
efforts to obtain Heather’s new telephone number in 1999. In late 
November 1999, Robert’s mother set up a conference call to allow 
Robert to speak to Bailey. Between January 1, 2000, and the date 
of the modification hearing, Robert’s mother had tried to call 
Bailey four or five times, but was able to talk to Bailey only once. 

The transcript shows that a hearing was held on January 5, 
2000, and that at the time, the parties had been using the services 
of a family counselor located in Omaha, Nebraska. The parties 
were ordered to continue counseling with him and to obtain a par- 
enting plan. The record shows no testimony from that counselor, 
and we find no parenting plan in the record, although one is 
referred to during testimony. During testimony, witnesses also 
referred to counseling in 1998 and 1999 in Sioux City, and 
Heather testified that Bailey had received counseling in Arkansas. 

Baker, the above-mentioned psychologist, testified. A written 
report he prepared states that he was asked by Robert’s attorney 
to assist in “this ongoing custody situation.” The report shows 
evaluations of Robert, Heather, Robert’s second wife, and Bailey 
were conducted between July 11 and September 19, 2000. 
Baker’s report was admitted into evidence. 

Baker testified in detail as to his observations of the parties and 
their relationships with Bailey. Baker testified that Heather’s 
accusations of abuse on Robert’s part could be harmful to Bailey 
and that Heather’s lack of cooperation with visitation was a cause 
for concern. Baker’s tests showed that Bailey had very positive 
feelings about both Heather and Robert and seemed content with 
each of them. Baker testified that in light of all the information 
and tests he had completed, Robert would be the more stable par- 
ent, and that it would be in Bailey’s best interests to be with 
Robert. Baker stated that he would not necessarily endorse a cus- 
tody change from Heather to Robert immediately, but that if 
Heather did not cease her accusations of abuse and cooperate with 
visitation, living with Robert would be best for Bailey. 

On November 27, 2000, the court rendered an order finding 
that a material change in circumstances justifying custody mod- 
ification had occurred. The court found that Heather had denied 
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Robert visitation in an attempt to alienate him from Bailey; that 
Heather had acted to prevent telephone contact between Robert 
and Bailey; that Heather had allowed Bailey to refer to Robert 
as “Rob” while calling Heather’s second husband “dad,” 
“daddy,” or “father”; and that Heather’s allegations of abuse 
were unsubstantiated. The court awarded custody to Robert and 
visitation to Heather. Heather’s request for suspension of this 
order was denied. 

Heather appealed from the order changing Bailey’s custody to 
Robert, and we dismissed the appeal for lack of jurisdiction 
because the order had not determined child support and was there- 
fore not final. See Paulsen v. Paulsen, 10 Neb. App. 269, 634 
N.W.2d 12 (2001). On August 31, 2001, the trial court entered an 
order consistent with the November 27, 2000, order, but also 
ordered Heather to pay child support. Heather appealed from the 
August 2001 order. 


ASSIGNMENTS OF ERROR 
Heather alleges that the trial court erred in (1) modifying the 
custody decree when it lacked subject matter jurisdiction and (2) 
finding a material change in circumstances warranting custody 
modification and the award of custody to Robert. 


STANDARD OF REVIEW 
Subject matter jurisdiction is a question of law for the court. A 
jurisdictional question which does not involve a factual dispute is 
determined by an appellate court as a matter of law, which 
requires the appellate court to reach a conclusion independent of 
the lower court’s decision. Hoschor v. Hoschor, 254 Neb. 743, 
580 N.W.2d 516 (1998). 


ANALYSIS 


JURISDICTIONAL BASES 
[1,2] If the trial court lacked jurisdiction, this court also lacks 
jurisdiction. Osborne v. Stanfield, 7 Neb. App. 902, 586 N.W.2d 
670 (1998). In determining whether a court should entertain a 
child custody proceeding having interstate implications, the court 
. should first determine whether it has jurisdiction and then deter- 
mine whether it is appropriate to exercise jurisdiction. Kroupa v. 
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Ginn, 2 Neb. App. 532, 511 N.W.2d 795 (1994). Therefore, we 
must first determine whether the trial court had jurisdiction. 

[3,4] We note that Heather appeared at the hearing on Robert’s 
application for custody modification and did not then raise the 
question of jurisdiction. In Blanco v. Tonniges, 2 Neb. App. 520, 
511 N.W.2d 555 (1994), the trial court modified a California 
judgment by changing visitation rights. The parties had proceeded 
in the trial court without questioning jurisdiction. This court 
vacated the order of the trial court and dismissed the modification 
application because we concluded that jurisdiction was in the 
California courts. The court in Osborne, supra, held that the par- 
ties were not free to waive a defect in subject matter jurisdiction 
and, finding such a defect, vacated the trial court’s order. In State 
ex rel. Grape v. Zach, 247 Neb. 29, 524 N.W.2d 788 (1994), the 
relator raised the question of jurisdiction in a child custody case 
by an improper procedure. The State ex rel. Grape court con- 
cluded that the error was immaterial, saying, “[The petitioner’s] 
procedural impropriety aside, the fact is that the absence of sub- 
ject matter jurisdiction may be raised at any time by any party or 
by the court sua sponte.” 247 Neb. at 35, 524 N.W.2d at 796. 

[5] One of the problems with this case is that Robert’s January 
3, 2000, application for modification of the previous order 
alleged that on February 9, 1999, the court had allowed Heather 
to move Bailey to Arkansas. Thus, he pleads that Nebraska is not 
Bailey’s home state but does not allege facts which would give a 
Nebraska court jurisdiction. “It is a general rule that a plaintiff 
must plead and prove the jurisdictional facts, the facts which 
show that the court has jurisdiction of the subject matter of the 
action.” Creighton-Omaha Regional Health Care Corp. v. 
Douglas County, 202 Neb. 686, 689, 277 N.W.2d 64, 67 (1979) 
(citing Everts v. School Dist. No. 16, 175 Neb. 310, 121 N.W.2d 
487 (1963)). Robert does not allege that both he and Heather 
have been absent from Nebraska since December 1998. Heather 
admitted the paragraph in the application alleging that Bailey 
lived in Arkansas, but otherwise filed a general denial. 

[6] It does not appear that the parties complied with Neb. Rev. 
Stat. § 43-1209 (Reissue 1998), which requires every party, in his 
or her first pleading in a custody matter, to provide the child’s 
present address, the places where the child has lived during the 
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past 5 years, and the names and present addresses of the people 
with whom the child has resided during the last 5 years. As can 
be observed from our summary of the facts, the parties did not 
see fit to directly introduce evidence that might be relevant to the 
determination of jurisdiction under the NCCJA. In our summary, 
we gave the facts affecting jurisdiction that we have distilled 
from the record. 

[7] The NCCJA, which is codified at Neb. Rev. Stat. § 43-1201 
et seq. (Reissue 1998), establishes the requirements for jurisdic- 
tion when not all of the parties are residents of the same state. 
Section 43-1203(1) provides several different bases for settling 
jurisdictional problems. We will quote the relevant subdivisions 
of § 43-1203(1) as we consider whether each particular subdivi- 
sion is or is not a basis of jurisdiction under the facts in this case. 
In summary, the four possible bases for the trial court’s jurisdic- 
tion in this case, listed in the order of their ease of consideration, 
are as follows: (1) that Nebraska is Bailey’s home state, (2) that 
_ Bailey was physically present in Nebraska, (3) that no other state 
would have jurisdiction, and (4) that Bailey’s best interests 
require the Nebraska court to accept jurisdiction. We must con- 
sider the details of each applicable subdivision of § 43-1203(1) 
and other statutes where they are relevant to a particular subdivi- 
sion of § 43-1203(1). 


HoME STATE 
[8,9] Section 43-1203(1)(a) provides that a Nebraska court 

has jurisdiction to modify a custody determination if 

[t]his state (i) is the home state of the child at the time of 

commencement of the proceeding, or (ii) had been the 

child’s home state within six months before commencement 

of the proceeding and the child is absent from this state 

because of his or her removal or retention by a person claim- 

ing his or her custody or for other reasons, and a parent or 

person acting as parent continues to live in this state. 
Section 43-1202(5) defines home state: 

Home state shall mean the state in which the child imme- 

diately preceding the time involved lived with his or her 

parents, a parent, or a person acting as parent, for at least 

Six consecutive months . ... Periods of temporary absence 
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of any of the named persons shall be counted as part of the 
six-month or other period. 

It is undisputed that Bailey lived in Arkansas from December 
1998 until after Robert filed the application, and then moved to 
Alabama. Therefore, Bailey was absent from Nebraska for more 
than 6 months before this proceeding was initiated on January 3, 
2000. Since neither parent continued to reside in Nebraska dur- 
ing Bailey’s absence, the second part of the home state defini- 
tion does not apply. There is no basis for a holding that Nebraska 
is Bailey’s home state. 


PRESENCE OF CHILD IN STATE 
[10] Subdivision (1)(c) of § 43-1203 provides for jurisdiction 
in this state when the child is physically present in this state 
and certain other requirements are met. Since there is no claim 
that Bailey was physically present in this state when the appli- 
cation was filed, we need not further consider the requirements 
of this subdivision. 


No OTHER STATE WOULD Have JurISDICTION 

[11] Subdivision (1)(d) of § 43-1203 provides that a court in 
this state has jurisdiction to modify a child custody determina- 
tion if 

(i) It appears that no other state would have jurisdiction 
under prerequisites substantially in accordance with subdi- 
vision (a), (b), or (c) of this section, or another state has 
declined to exercise jurisdiction on the ground that this state 
is the more appropriate forum to determine the custody of 
the child, and (i1) it is in the best interest of the child that this 
court assume jurisdiction[.] 

The home state provision of Arkansas’ Uniform Child- 
Custody Jurisdiction and Enforcement Act, Ark. Code Ann. 
§§ 9-19-101 to 9-19-405 (Lexis 2002), is substantially similar to 
the NCCJA. Section 9-19-201(a)(1) gives the Arkansas court 
jurisdiction when Arkansas is a child’s home state in words 
almost identical to those of the NCCJA, and § 9-19-102(7) 
defines home state the same as Nebraska does, though with 
slightly different language. Therefore, Arkansas would have had 
subject matter jurisdiction over this matter when Robert filed the 
application for modification. 
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A further consideration is the fact that Nebraska was the state 
issuing the last custody and visitation order regarding Bailey. In 
other words, when did Arkansas acquire the right to modify the 
Nebraska court’s custody order? Section 9-19-203 provides that 
Arkansas courts may not modify a child custody determination 
of another state until Arkansas has jurisdiction under 
§ 9-19-201(a)(1) or (2) and either the other state yields jurisdic- 
tion or a court of Arkansas or of the other state determines that 
the child, the parent, or a person acting as a parent does not 
presently reside in the other state. This Arkansas statute is sub- 
stantially the same as Nebraska’s § 43-1214. We conclude that 
Arkansas courts would have had jurisdiction when this proceed- 
ing was commenced, and therefore, the Nebraska trial court 
could not have had jurisdiction under § 43-1203(1)(d). 


Best INTERESTS PROVISION 
[12] Subdivision (1)(b) of § 43-1203 provides for jurisdiction 
in Nebraska courts if 

[i]t is in the best interest of the child that a court of this 
state assume jurisdiction because (i) the child and his or 
her parents, or the child and at least one contestant, have 
a significant connection with this state and (ii) there is 
available in this state substantial evidence concerning the 
child’s present or future care, protection, training, and 
personal relationships. 

This is the only subdivision of § 43-1203 which could give the 
courts of this state jurisdiction in the case at hand. Robert relies 
on this provision and State ex rel. Grape v. Zach, 247 Neb. 29, 
524 N.W.2d 788 (1994). In 1989, in the Platte County District 
Court, the State, on the relation of the mother, filed a filiation 
proceeding against the father. The court determined paternity and 
child support but not custody. In 1992, the mother filed a motion 
for custody and obtained an order granting her custody, but later, 
it was determined that that order was a nullity because the father 
had not been given the notice commensurate with due process. In 
1990, the child had moved to New York with the mother. The 
father received possession of the child on February 27, 1992. The 
mother obtained possession of and kept the child in Nebraska for 
a while, then removed him to New York. She returned with the 
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child to Nebraska in August 1992, and the child remained with 
the father until the final order of the district court. The mother 
alleged that Nebraska was not the child’s home state, but the dis- 
trict court found that it was in the child’s best interests for 
Nebraska to assume jurisdiction because the child was born in 
Nebraska, the child had lived in Nebraska for several years, and 
expert and family witnesses with knowledge of the child’s edu- 
cation, medical care, and speech therapy were in Nebraska. The 
Nebraska Court of Appeals reversed, finding that the district 
court lacked subject matter jurisdiction; but the Nebraska 
Supreme Court affirmed the judgment of the district court. 

[13,14] State ex rel. Grape is chiefly distinguished from the 
case at hand by the fact that in the former, one parent always 
remained in Nebraska. However, the fact that the question of 
jurisdiction under the NCCJA should be considered when raised 
by either party at any time is only one of the helpful rulings con- 
tained in State ex rel. Grape. That case also points out that “when 
the determination [of jurisdiction under the NCCJA] rests on fac- 
tual findings, a trial court’s decision on the issue will be upheld 
unless the factual findings concerning jurisdiction are clearly 
incorrect.” 247 Neb. at 39, 524 N.W.2d at 798. However, the ques- 
tion of whether jurisdiction under the act should be exercised is a 
matter entrusted to the discretion of the trial court. Jd. Assuming 
that Bailey and her parents, or that Bailey and at least either 
Heather or Robert, have significant connections with this state, as 
defined by the case law, it would appear that the trial court’s deter- 
mination of jurisdiction is a finding of fact and that the exercise 
of such jurisdiction is within the discretion of the trial court. 

Our problem with this case is that neither State ex rel. Grape 
nor any of the other cases basing jurisdiction upon the best inter- 
ests of the child as provided in § 43-1203(1)(b) contains a situ- 
ation where neither parent nor the child resided in the State of 
Nebraska when the proceedings commenced. 

Furthermore, we find no Nebraska cases where this question 
has been squarely put to a Nebraska court when some other state 
was not also exercising jurisdiction at the same time. 

[15-18] In the recent case Hamilton v. Foster, 260 Neb. 887, 
620 N.W.2d 103 (2000), it was held that the district court erred 
in not exercising jurisdiction under the NCCJA. In Hamilton, a 
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Colorado court awarded custody of the petitioner’s grandchil- 
dren to him and his live-in girl friend. The parties and the chil- 
dren moved to Nebraska a few years later, and a couple of 
years after the move, the petitioner sought sole custody in a 
Nebraska court. The trial court determined that it did not have 
jurisdiction. The Nebraska Supreme Court reversed, ruling that 
Colorado no longer had jurisdiction. In deciding the issue, the 
Hamilton court stated, “The end goal of the NCCIJA is that lit- 
igation concerning the custody of a child take place in the state 
which can best decide the case.” 260 Neb. at 892, 620 N.W.2d 
at 110 (citing § 43-1201). The Hamilton opinion recognized 
that § 43-1214(1) establishes a strong preference for the state 
which originally determined custody to exercise jurisdiction, 
and in determining whether a court of this state should exercise 
jurisdiction, the analysis begins with that section. If the court 
of another state has continuing jurisdiction under § 43-1214, 
that jurisdiction cannot be vitiated by another state. On the 
other hand, if the state issuing the previous order no longer has 
continuing jurisdiction, a Nebraska court may modify the pre- 
vious order if Nebraska itself has jurisdiction. The Hamilton 
court determined whether Colorado had continuing jurisdic- 
tion as the state that issued the original decree giving the par- 
ties custody. In resolving that question, the court relied on the 
following quotation: 

“Exclusive continuing jurisdiction is not affected by the 
child’s residence in another state for six months or more. 
Although the new state becomes the child’s home state, 
significant connection jurisdiction continues in the state of 
the prior decree where the court record and other evidence 
exists [sic] and where one parent or another contestant 
continues to reside. Only when the child and all parties 
have moved away is deference to another state’s continu- 
ing jurisdiction no longer required.” 

(Emphasis supplied.) 260 Neb. at 895, 620 N.W.2d at 111 
(quoting Brigitte M. Bodenheimer, Interstate Custody: Initial 
Jurisdiction and Continuing Jurisdiction Under the UCCJA, 14 
Fam. L.Q. 203 (1981)). 

The Hamilton court then observed how that principle was 
applied: 
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Likewise, this court has recognized that when a child and 
all parties have moved away from the state in which an ini- 
tial custody decree was granted, deference to that state’s 
continuing jurisdiction is no longer required. Smith-Helstrom 
v. Yonker, 249 Neb. 449, 544 N.W.2d 93 (1996). Deference 
to the issuing state’s continuing jurisdiction is no longer 
required because when the child and the parents have moved 
away from the issuing state, the issuing state no longer 
meets the jurisdictional prerequisites of § 43-1203(b). 

(Emphasis supplied.) 260 Neb. at 895, 620 N.W.2d at 111-12. 
The citation to § 43-1203(b) is somewhat confusing, as there is 
no § 43-1203(b); but there is § 43-1203(1)(b), which of course 
is the subdivision which we are considering. 

The cases we find that hold that a Nebraska court had juris- 
diction under subdivision § 43-1203(1)(b) are all cases where 
either the child or one of the parents continued to live in 
Nebraska. See, e.g., Smith-Helstrom v. Yonker, 249 Neb. 449, 
544 N.W.2d 93 (1996) (Nebraska court had jurisdiction to mod- 
ify custody order in Nebraska dissolution decree where mother 
and child moved to Colorado with permission and father 
remained in Nebraska, notwithstanding that Colorado court had 
assumed jurisdiction); State ex rel. Grape v. Zach, 247 Neb. 29, 
524 N.W.2d 788 (1994) (Nebraska court had jurisdiction to 
modify custody decree when mother and child moved out of 
state but father remained); Range v. Range, 232 Neb. 410, 440 
N.W.2d 691 (1989) (Nebraska court retained jurisdiction under 
§ 43-1203(1)(b) where father continued to reside in Nebraska 
after custody decree was entered in Nebraska and mother and 
children moved to Colorado); Mace v. Mace, 215 Neb. 640, 341 
N.W.2d 307 (1983) (it was proper for Nebraska court to assume 
jurisdiction notwithstanding that Mississippi court awarded cus- 
tody and father continued to reside in that state, because chil- 
dren were moved to Nebraska immediately after decree); Blanco 
v. Tonniges, 2 Neb. App. 520, 511 N.W.2d 555 (1994) (Nebraska 
courts did not have jurisdiction to modify custody decree when 
mother and child moved to Nebraska after decree was entered 
and father remained in California). 

The case Hart v. Hart, 236 Kan. 856, 695 P.2d 1285 (1985), 
is factually similar to the case at hand. The parties were divorced 
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by a Kansas court in March 1981, and the mother was awarded 
custody of their 3-year-old child. The father moved to 
Oklahoma and then to Wyoming. In 1982, the mother moved 
with the child to Colorado. In December 1983, the parties had a 
disagreement regarding custody, and the father subsequently 
filed an application for a change of custody in the Kansas court 
that granted the divorce. He claimed that Kansas had jurisdic- 
tion under the Kansas version of the Uniform Child Custody 
Jurisdiction Act (UCCJA), the relevant part of which is identical 
to § 43-1203(1)(b) above. The mother pled lack of jurisdiction, 
and the trial court held that there were significant ties to Kansas 
warranting the exercise of jurisdiction. The Supreme Court of 
Kansas disagreed and reversed. It stated that the proper state of 
venue was Colorado, the home state of the child. 

[19,20] In its opinion, the Hart court stated that the purpose 
of the UCCJA was to limit jurisdiction, not expand it, and that 
there must be maximal contact with a state, not minimal. The 
court noted that the father had significant contacts with Kansas. 
It observed that the father’s parents and much of his extended 
family lived in Kansas. It observed that the father was close to 
his extended family, but that the child had had only three short 
visits with such family in 1 year. Thus, while the father had a 
substantial connection with his extended family, the child’s con- 
nection was minimal. The court concluded that there must be 
substantial contacts of the parties with the state in question con- 
cerning the child’s present or future care, protection, training, 
and personal relationships. 

In his brief, Robert cites as significant connections to Nebraska 
the January 12, 1999, order granting Heather the right to take 
Bailey from Nebraska to Arkansas, the February 5 order for spe- 
cific visitation, the November 3 hearing at which Robert alleged 
that Heather had violated earlier orders, and the long list of orders 
entered by the trial court since the decree. Robert also cites a tem- 
porary order entered after this proceeding was filed; however, 
since it is clear that the jurisdictional issue is determined at the 
time a proceeding is commenced, we shall not summarize that 
temporary order. 

Robert also points out that his parents live in Blair and that 
Bailey visited them on many occasions. We find evidence in the 
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record that Robert’s parents live in Blair and that Bailey visited 
them, but no definitive evidence of how often Bailey visited them 
after the dissolution. 

The principal purpose of relating the evidence in detail was to 
demonstrate the comparative lack of evidence that would or could 
demonstrate either that the parties have a significant connection to 
this state or that there is available “substantial evidence concern- 
ing the child’s present or future care, protection, training, and per- 
sonal relationships,” § 43-1203(1)(b). It seems clear that the sig- 
nificant connection must relate to more than court proceedings 
that have been entered by a final order at some time in the past. 
After all, final orders are easily transmitted by certified copies. Of 
course, the fact that a Nebraska court has entertained previous 
proceedings in a given custody matter has been recognized as a 
substantial connection. See Range v. Range, 232 Neb. 410, 440 
N.W.2d 691 (1989) (noting that one substantial contact with 
Nebraska was fact that Nebraska court had been involved in case 
since initial dissolution decree). Also, the fact that the family of 
one of the parties lives in Nebraska is a connection. See, e.g., 
Smith-Helstrom v. Yonker, 249 Neb. 449, 544 N.W.2d 93 (1996); 
Range, supra; Kroupa v. Ginn, 2 Neb. App. 532, 511 N.W.2d 795 
(1994). At least one Nebraska court has considered the fact that a 
child was born in the forum state and lived there for a time. See 
Range, supra. However, such connections cannot not be the 
grounds for finding a significant connection unless the evidence 
shows that such connections, when extant, are truly significant. 
See Hart y. Hart, 236 Kan. 856, 695 P.2d 1285 (1985). 

In this case, there seems to be nothing in the record that 
shows that substantial evidence existed connecting the parties to 
Nebraska. It seems clear that any evidence that is going to sat- 
isfy the substantial connection requirement would need to relate 
to the subject the parties are going to litigate. In this case, the 
evidence that was both adduced at the trial and in existence at 
the time the proceeding commenced was within the experience 
of the two parties. Robert’s mother testified very briefly on the 
issue before us, but her testimony is of the same type that 
Heather’s family in Arkansas could be expected to give. 

The expert testimony situation is interesting only insofar as 
whence it originated. The expert that testified was from Iowa and 
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was retained by Robert’s counsel after the action was com- 
menced. This can hardly be considered as evidence of a signifi- 
cant connection with Nebraska. There is evidence that another 
counselor, from Omaha, had designed a parenting plan, but nei- 
ther the plan nor the extent of that witness’ connection to this mat- 
ter is in evidence. Furthermore, Heather testified that she and 
Bailey were getting counseling from a counselor in Arkansas. 

In conclusion, we find no case which authorizes a Nebraska 
court to exercise continuing jurisdiction where the child and both 
parents have left the state more than 6 months before the pro- 
ceeding was commenced. We do not say that § 43-1203(1)(b) 
could never be a basis for jurisdiction after the child and both 
parents have been absent from the state for more than 6 months, 
but based on the nature of family relations in our society, it is dif- 
ficult to conceive of such a situation where the required signifi- 
cant connection and necessary evidence would be present. 

[21] We further note that we examine the issue of significant 
connections in an effort to further Bailey’s best interests. “[J]uris- 
diction exists only if it is in the child’s interest, not merely the 
interest or convenience of the feuding parties, to determine cus- 
tody in a particular state.’ (Emphasis supplied.) Unif. Child 
Custody Jurisdiction Act § 3, comment, 9 U.L.A. 309 (1999). 


CONCLUSION 
We conclude that the trial court lacked jurisdiction and that this 
court also lacks jurisdiction. We therefore vacate the trial court’s 
order and direct it to dismiss this proceeding. 
VACATED AND DISMISSED. 


STATE OF NEBRASKA, APPELLEE, V. 
RONALD L. WASHINGTON, APPELLANT. 
658 N.W.2d 302 
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IRWIN, Chief Judge. 
I. INTRODUCTION 

Ronald L. Washington appeals from an order of the district 
court overruling his motion for absolute discharge. Washington’s 
motion for absolute discharge was made on both statutory and 
constitutional grounds. Because we find Washington’s statutory 
right to a speedy trial was violated, we reverse, and remand with 
directions to dismiss. 


II. BACKGROUND 
On December 2, 1999, the State filed an information against 
Washington. On December 7, Washington filed a motion for dis- 
covery, which motion was disposed of by the court on December 
9. According to the record presented to us, no other relevant fil- 
ings were made between December 1999 and June 2000. 
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On June 1, 2000, the State filed a motion to continue trial. In 
both the motion and a supporting affidavit, the State alleged that 
Washington’s counsel was unavailable for hearing on the motion 
until June 5. On June 6, a hearing was held on the State’s motion 
and Washington’s counsel indicated that there was no objection 
to a 30-day continuance being granted. 

On June 6, 2000, Washington filed a notice of intent to use evi- 
dence of past sexual behavior, pursuant to the statutory require- 
ments of Neb. Rev. Stat. § 28-321(1) (Reissue 1995). On June 14, 
the State filed a motion in limine seeking to preclude Washington 
from introducing evidence of the prior sexual behavior or assaults 
of the alleged victim in the present case. On June 27, Washington 
sought a continuance of the hearing on the State’s motion. On 
July 24, Washington sought another continuance. 

On August 25, 2000, a hearing was held on the State’s motion 
in limine. At the conclusion of the hearing, Washington was 
granted leave to adduce additional evidence. Washington sub- 
mitted the additional evidence on August 28, and the court took 
the matter under advisement. The court did not enter a ruling on 
the State’s motion in limine until January 18, 2001. 

A pretrial conference was scheduled for January 22, 2001. 
Washington failed to appear for the pretrial conference, and the 
court issued a capias for Washington’s arrest. The capias was 
executed on March 20, and Washington was arrested. 

On March 21, 2001, Washington appeared in court for a bond 
review hearing. Washington made an oral motion for absolute 
discharge based on an alleged denial of his right to speedy trial. 
On April 5, a hearing was held on Washington’s motion, at 
which hearing his counsel indicated the motion was being made 
“on statutory and Constitutional grounds.” The matter was taken 
under advisement. 

The court did not issue an order ruling on Washington’s motion 
for absolute discharge until October 17, 2001, more than 6 
months after the matter was taken under advisement. The court 
denied Washington’s motion for absolute discharge. In so ruling, 
the court held that the 30-day continuance granted on June 6, 
2000, without objection of Washington, “remains in full force and 
effect and, therefore, that [Washington’s] right to a speedy trial 
has not been violated.” The court reasoned that although the 
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record supported Washington’s position that the continuance was 
“only for a period of thirty days following its entry,” the “conduct 
of the parties [indicates] that the thirty day period of time was not 
intended to be strictly construed.” This timely appeal followed. 


Ill. ASSIGNMENT OF ERROR 
Washington has assigned only one error on appeal: The dis- 
trict court erred when it failed to grant Washington his absolute 
discharge from the offenses charged. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 

[1,2] Ordinarily, a trial court’s determination as to whether 
charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erro- 
neous. State v. Tucker, 259 Neb. 225, 609 N.W.2d 306 (2000); 
State v. Soltis, ante p. 61, 644 N.W.2d 160 (2002). To the extent 
an appeal calls for statutory interpretation or presents questions 
of law, an appellate court must reach an independent conclusion 
irrespective of the determination made by the court below. Id. 


2. STATUTORY RIGHT TO SPEEDY TRIAL 

On appeal, Washington argues that he was entitled to an abso- 
lute discharge “because the State of Nebraska violated his statu- 
tory right to a speedy trial.” Brief for appellant at 2. As such, we 
first address whether the motion to discharge should have been 
sustained on statutory grounds, pursuant to Neb. Rev. Stat. 
§ 29-1207 (Reissue 1995). Because we conclude that Washington 
was not brought to trial within the time provided by § 29-1207, 
we conclude that Washington’s motion for discharge should have 
been sustained on statutory grounds. 

[3,4] Section 29-1207 provides that every person charged for 
any offense shall be brought to trial within 6 months of the day 
the information is filed. Section 29-1207(4) provides a variety of 
time periods which are to be excluded when computing whether 
the 6-month period has expired. The State has the burden of 
proving that one or more of the excluded periods of time under 
§ 29-1207(4) are applicable if the defendant is not tried within 6 
months of the filing of the information in a criminal action. State 
v. Soltis, supra. 
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[5] The final trial date under § 29-1207 is determined by 
excluding the date the information was filed, counting forward 
6 months, and then backing up 1 day. See, State v. Sumstine, 239 
Neb. 707, 478 N.W.2d 240 (1991); State v. Soltis, supra; State v. 
Borland, 3 Neb. App. 758, 532 N.W.2d 338 (1995). As noted, 
the information was filed against Washington on December 2, 
1999. Therefore, without any excludable periods, Washington 
should have been brought to trial by June 2, 2000. 


(a) Exclusion From December 7 to 9, 1999 

Section 29-1207(4)(a) provides that the time from filing until 
final disposition of pretrial motions of the defendant shall be 
excluded in computing the date by which the defendant must be 
brought to trial for speedy trial purposes. On December 7, 1999, 
Washington filed a pretrial motion for discovery. This pretrial 
motion of the defendant was disposed of on December 9. As such, 
these 2 days should be excluded from computing Washington’s 
trial date. See State v. Baker, 264 Neb. 867, 652 N.W.2d 612 
(2002) (day of filing of defendant’s pretrial motions not included 
in counting). Therefore, without any other excludable periods of 
time, Washington should have been brought to trial by June 4, 
2000. (June 2 + 2 days = June 4.) 


(b) Exclusion From June 1 to July 6 

On June 1, 2000, the State filed a motion for a 30-day con- 
tinuance. In both the motion and the supporting affidavit, the 
State indicated that Washington’s counsel was not available for 
hearing on the State’s motion until after June 5. A hearing on the 
motion was held on June 6, at which time Washington consented 
to a 30-day continuance. 

Section 29-1207(4)(b) provides that the period of delay 
resulting from a continuance granted at the request or with the 
consent of the defendant or his counsel shall be excluded in 
computing the date by which the defendant must be brought to 
trial for speedy trial purposes. Because there is no dispute on 
appeal that Washington consented to this continuance, the 35 
days attributable to this continuance should be excluded from 
computing Washington’s trial date. Therefore, without any other 
excludable periods of time, Washington should have been 
brought to trial by July 9, 2000. (June 4 + 35 days = July 9.) 


STATE v. WASHINGTON 603 
Cite as 11 Neb. App. 598 


(c) Washington’s § 28-321 Notice and 
State’s Motion in Limine 

On June 6, 2000, Washington filed, as statutorily required by 
§ 28-321(1), an intent to offer evidence of specific instances of 
the alleged victim’s past sexual behavior. Washington’s notice 
did not request or move for a pretrial hearing on the matter. See 
§ 28-321(2). On June 14, the State filed a motion in limine seek- 
ing to preclude Washington from introducing any such evidence. 
The State’s motion in limine specifically included a notice of 
hearing indicating the State’s desire to have a pretrial hearing on 
the motion and further referenced § 28-321, which specifically 
provides that either party may make a motion to the court for 
“an in camera hearing.” See § 28-321(2). 

On June 27 and July 24, 2000, Washington sought continu- 
ances of the hearing on the State’s motion in limine. As a result, 
the hearing on the State’s motion was not held until August 25. On 
that date, Washington was given leave to submit additional evi- 
dence, which he submitted on August 28. At that time, the matter 
was taken under advisement. It is apparent that the period of time 
attributable to the various continuances sought by Washington 
should be excluded in calculating his trial date for speedy trial 
purposes. See § 29-1207(4)(b). As such, the 62 days between 
Washington’s first motion for continuance and the court’s taking 
the State’s motion under advisement should be excluded. 

The State argues on appeal that the entire time from when 
Washington filed his § 28-321 notice, on June 6, 2000, until the 
court ruled on the State’s motion in limine, on January 18, 2001, 
should be excluded. The State argues that the time should be 
counted against Washington because § 28-321 specifically pro- 
vides that upon the filing of a notice of intent to use evidence, 
either party may file for an in camera hearing. The State also 
argues that to hold otherwise would allow Washington to file a 
“bogus notice, and then obtain the benefit of time consumed in 
resolving that issue because he did not seek to have the hearing 
that [the statute] permits either party to file for.” Brief for 
appellee at 6. 

The State provides this court with no authority to support its 
position that a defendant’s filing of intent to use evidence of past 
sexual behavior is tantamount to a pretrial motion that should be 
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counted against the defendant in calculating speedy trial times. 
Our independent research reveals no such authority. Indeed, the 
specific language of § 28-321 refutes the State’s assertions. 
Section 28-321(2) provides, in pertinent part, as follows: 
Upon motion to the court by either party in a prosecution in 
a case of sexual assault, an in camera hearing shall be con- 
ducted in the presence of the judge, under guidelines estab- 
lished by the judge, to determine the relevance of evidence 
of the victim’s or the defendant’s past sexual behavior. 

[6] Contrary to the State’s assertions, this provision does not 
mandate a pretrial hearing on the admissibility of evidence. 
Rather, the statute merely indicates that if a defendant intends 
to offer evidence of the alleged victim’s prior sexual behavior, 
the defendant must file a pretrial notice of his or her intent, and 
that upon the filing of the notice, either party may request the 
court to conduct an in camera hearing. Nothing in the statute 
indicates that this hearing must be held and that the admissibil- 
ity of the evidence must be resolved prior to the trial, but, 
rather, the statute provides merely that the hearing shall be held 
“in camera.” 

On the facts of the present case, it is clear that Washington 
filed an intent that he was statutorily required to file. That intent 
entitled either party to seek an in camera hearing on the admissi- 
bility of the evidence to be proffered by Washington. Rather than 
seeking such a hearing during the course of the trial, the State 
chose to file a pretrial motion in limine, and after the evidence 
was all submitted to the court on the issue, it took the court more 
than 4 months to dispose of the motion. Contrary to the State’s 
assertions on appeal, there is no basis for concluding that the 143 
days it took the court to dispose of the State’s pretrial motion 
should be excluded in calculating Washington’s trial date. 

As noted above, Washington sought continuances which 
resulted in 62 days’ worth of delays in the State’s motion being 
submitted to the court for resolution. As such, these 62 days 
should be excluded from computing Washington’s trial date. 
Therefore, without any other excludable periods of time, 
Washington should have been brought to trial by September 9, 
2000. (July 9 + 62 days = September 9.) 
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(d) Other Excludable Periods 

The record before us does not indicate any other excludable 
periods of time prior to the expiration of the statutory speedy trial 
period on September 9, 2000. The district court’s docket sheet 
indicates that the only other matter occurring prior to September 
9 was a substitution of counsel representing Washington on 
August 24. 

The record before us does not indicate any other periods of 
time which could be considered properly excluded under 
§ 29-1207. On September 9, 2000, when the statutory speedy trial 
period expired, the district court was still more than 4 months 
from issuing a ruling on a pretrial motion filed by the State. There 
is no finding in the record, nor is there support in the record for 
concluding, that any other period of delay was for good cause and 
should be excluded. See § 29-1207(4)(f). 


(e) Washington’s Failure to Appear 

On January 22, 2001, Washington failed to appear for a pretrial 
conference. A capias was issued for Washington’s arrest, and the 
capias was executed on March 20. Although § 29-1207(4)(d) pro- 
vides that the period of delay resulting from the absence or 
unavailability of the defendant shall be excluded in computing the 
date by which the defendant must be brought to trial for speedy 
trial purposes, this delay between January 22 and March 21, when 
Washington appeared before the court, need not be considered on 
this appeal. As noted, Washington was required to be brought to 
trial by September 9, 2000. Because there are no other properly 
excludable time periods, the statutory speedy trial period had 
already expired before this period of delay attributable to 
Washington for failure to appear. 


(f) Continuance 

Finally, the State argues, and the district court found, that the 
30-day continuance granted on June 6, 2000, remained in full 
force and effect throughout the proceedings. In fact, the State 
argues that Washington’s filing of the § 28-321 notice “stop[ped] 
the running of the speedy trial clock” and that “there is less than 
a week” between June 6, 2000, and March 20, 2001, which 
“counts against the [S]tate for speedy trial purposes.” Brief for 
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appellee at 8. The State argues that there remains “about 30 days 
left to try Washington.” /d. 

The district court found that although the June 6, 2000, con- 
tinuance was specifically a 30-day continuance and the record 
supports a finding that the continuance was only to be for 30 
days, “the thirty day period of time was not intended to be strictly 
construed.” Somehow, the district court arrived at the conclusion 
that “the order entered on the 6" day of June, 2000, continuing 
the trial of this matter without objection of [Washington] remains 
in full force and effect.” We disagree. 

As noted above, during the pendency of the 30-day continu- 
ance, the State filed a motion in limine. The delays in bringing 
Washington to trial attributable to resolution of this motion can- 
not be excluded from the speedy trial calculation, except inas- 
much as Washington requested certain specific continuances. To 
conclude as the district court did would be to conclude that if the 
defendant consents to a 30-day continuance, the State is free, at 
any point during the consented-to continuance, to file a pretrial 
motion, and that the time required to resolve such motion will be 
excluded because the motion was filed during a validly excluded 
continuance period. We believe such a conclusion would be 
directly at odds with the principles of the speedy trial statute. The 
district court’s finding that the 30-day continuance granted on 
June 6, 2000, is somehow still in force is clearly erroneous. 


(g) Resolution 

Our review of the record indicates that pursuant to § 29-1207, 
the State was required to bring Washington to trial by September 
9, 2000. However, because September 9 fell on a Saturday, the 
State had until September 11 to bring Washington to trial. The 
State failed to do so in the present case and failed to demonstrate 
that any further delay in bringing Washington to trial was a 
properly excludable period. The record indicates that there was 
a delay of approximately 4’ months for the court to issue a rul- 
ing on the State’s motion in limine. The record indicates that 
there was another delay of approximately 6'4 months for the 
court to issue a ruling on Washington’s motion for discharge. 
The entire bill of exceptions for these two motions consists of 
less than 50 pages of testimony and argument and 6 exhibits, all 
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of which is contained in a single volume of the bill of excep- 
tions. The issues presented in both motions do not appear to be 
so complex as to require months of deliberation, and the district 
court’s rulings on the motions do not indicate that the delays 
were because of any complex nature to the issues. 

In short, the record before us does not contain any justifiable 
reason for Washington to be required to wait approximately 11 
months for rulings on two motions. We note that this case pro- 
ceeded through the entire appellate system, from filing to oral 
argument, in roughly the same time as trial was delayed to rule 
on those two motions. As such, pursuant to Neb. Rev. Stat. 
§ 29-1208 (Reissue 1995), Washington is entitled to absolute dis- 
charge from the offense charged and any other offense required 
by law to be joined with that offense. The district court’s finding 
to the contrary is clearly erroneous and must be reversed. The 
matter must be remanded with directions to dismiss the informa- 
tion against Washington. 


3. CONSTITUTIONAL RIGHT TO SPEEDY TRIAL 
As noted above, Washington’s motion for discharge was 
based on both statutory grounds, as discussed above, and on 
constitutional grounds. In light of our resolution above concern- 
ing Washington’s statutory speedy trial right, we will not further 
discuss whether Washington’s motion for discharge also should 
have been sustained on constitutional grounds. 


V. CONCLUSION 
The district court was clearly erroneous in finding that 
Washington’s statutory right to a speedy trial was not violated. We 
reverse the district court’s order overruling Washington’s motion 
for absolute discharge and remand the matter to the district court 
with directions to dismiss the information against Washington. 
REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 
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Judgments: Speedy Trial: Appeal and Error. As a general rule, a trial court’s 
determination as to whether charges should be dismissed on speedy trial grounds 
is a factual question which will be affirmed on appeal unless clearly erroneous. 
Speedy Trial. Speedy trial time is calculated by excluding the date the informa- 
tion was filed, counting forward 6 calendar months, backing up 1 day, and then 
adding the excludable time periods to that date. 

____. Neb. Rev. Stat. § 29-1207 (Reissue 1995) provides that the period of delay 
resulting from other proceedings concerning the defendant, including but not lim- 
ited to the time from filing until final disposition of pretrial motions of the defend- 
ant, including motions to suppress evidence, motions to quash the indictment or 
information, demurrers, pleas in abatement, and motions for a change of venue 
shall be excluded in computing the time for trial. 

___. There is no reasonableness inquiry required with regard to excludable peri- 
ods that properly fall under Neb. Rev. Stat. § 29-1207(4)(a) (Reissue 1995) 
because such periods are automatically excluded in computing the time for trial. 
___.. Where a motion to discharge on speedy trial grounds is submitted to a trial 
court, the excludable period attributable to a defendant's pretrial motion is calculated 
from the date the motion is filed until the date the motion is granted or denied. 
Trial: Records. A litigant is entitled to, putting aside the question of payment, 
transcripts of court proceedings in his or her case without intervention of or 
approval by the trial judge. 

Speedy Trial. An inmate request form which is not an application to a court of jus- 
tice for relief is not a proceeding pursuant to Neb. Rev. Stat. § 29-1207(4)(a) 
(Reissue 1995). 

Speedy Trial: Good Cause. Good cause is applicable as a defense when the State 
causes delay but wants the speedy trial clock stopped during such delay. 
____:___. Ifa trial court relies on Neb. Rev. Stat. § 29-1207(4)(f) (Reissue 1995) 
in excluding a period of delay from the 6-month computation, a general finding of 
good cause will not suffice, and the trial court must make specific findings as to 
the good cause or causes which resulted in the extensions of time. 

Speedy Trial. Trial preparation by the defendant does not lengthen the time in 
which the State has to try the defendant unless such preparation takes the form of 
a pretrial motion by the defendant or is a proceeding—both of which have the com- 
mon element of requesting action by the court. 

Records. A praecipe does not require court action, but merely triggers the duty of 
the reporter to prepare the materials sought. 

Constitutional Law: Speedy Trial: Statutes. The constitutional right to a speedy 
trial and the statutory implementation of that right exist independently of each other. 
Constitutional Law: Speedy Trial. Determining whether a defendant’s constitu- 
tional right to a speedy trial has been violated requires a balancing test in which 
the courts must approach each case on an ad hoc basis. This balancing test involves 


STATE v. FELDHACKER 609 
Cite as 11 Neb. App. 608 


four factors: (1) the length of the delay, (2) the reason for the delay, (3) the defend- 
ant’s assertion of the right, and (4) prejudice to the defendant. 
14. ‘ . Prejudice should be assessed in the light of the interests of defendants 


which the speedy trial right was designed to protect. Three such interests are (1) to 
prevent oppressive pretrial incarceration, (2) to minimize anxiety and concern of 
the accused, and (3) to limit the possibility that the defense will be impaired. 


Appeal from.the District Court for Seward County: ALAN G. 
Giess, Judge. Affirmed as modified. 


Sanford J. Pollack, of Pollack & Ball, L.L.C., for appellant. 


Don Stenberg, Attorney General, and Susan J. Gustafson for 
appellee. 


Irwin, Chief Judge, and Sievers and INBopy, Judges. 


SIEVERS, Judge. 

On August 30, 2000, the State filed an information in the dis- 
trict court for Seward County charging William J. Feldhacker 
with resisting arrest, third degree assault on a police officer, 
second-offense refusal of a chemical test, second-offense driv- 
ing under suspension, fourth-offense driving while intoxicated, 
and possession of an open alcoholic beverage container. 
Feldhacker filed a pro se motion for absolute discharge on July 
10, 2001, which motion was subsequently amended by counsel. 
On December 31, the district court overruled Feldhacker’s 
amended motion. Feldhacker appeals, claiming he was denied 
his statutory and constitutional rights to a speedy trial. Because 
only the procedural aspects of this case are involved, we do not 
recount any facts giving rise to the aforementioned charges. 


I. FACTUAL AND PROCEDURAL BACKGROUND 

As previously mentioned, on August 30, 2000, the State filed 
an information in the district court for Seward County charging 
Feldhacker with three felonies, two misdemeanors, and one 
infraction. On September 21, Feldhacker’s counsel filed a motion 
to discover; a motion for disclosure of Brady materials, pursuant 
to Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 
215 (1963); a motion for a Jackson v. Denno hearing, pursuant to 
Jackson y. Denno, 378 U.S. 368, 84 S. Ct. 1774, 12 L. Ed. 2d 908 
(1964); and a motion for disclosure of intention to use evidence 
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of other crimes or other acts. All four pretrial motions were set 
for hearing before the trial court on October 31. 

On October 24, 2000, the State filed a motion to continue the 
Jackson v. Denno hearing, which continuance was not objected 
to by Feldhacker’s counsel, David L. Kimble, and the hearing 
was reset for December 4. On October 31, Feldhacker sent an 
“Inmate Request Form” to the Seward County District Court 
requesting to see the trial judge for a bond hearing and to inquire 
about Kimble’s performance. On November 2, Feldhacker sent 
a similar request addressed to the district court specifically stat- 
ing that Kimble was lying to him and that his right to legal coun- 
sel was being denied. On November 6, the court filed both 
inmate requests with the clerk of the court and set a hearing for 
November 13. 

On November 13, 2000, the previously mentioned discovery 
and disclosure motions were heard and a discovery compliance 
deadline was set for December 13. On December 4, the Jackson 
v. Denno hearing was held in the district court. After testimony 
was received from Troopers Randy Bybee and Marcus Warnke 
of the Nebraska State Patrol, the following exchange occurred: 

{State’s attorney]: Your Honor, there is one other person, 
and I have spoken with Mr. Kimble about on [sic] this per- 
son. It would be Trooper [Franklin] Peck, and he had just 
a couple of statements that [Feldhacker] made, and Mr. 
Peck was unavailable to be here today. But I will be typing 
up an affidavit in regards to what the circumstances were 
and the statements. And Mr. Peck would sign that affidavit, 
and I will present that to Dave Kimble. And I believe he 
would not have an objection from me supplementing this 
hearing date in regards to that affidavit. 

THE COURT: Mr. Kimble? 

MR. KIMBLE: So stipulated. 

THE COURT: All right. The stipulation’s approved and 
accepted. 

On January 4, 2001, the State submitted Trooper Franklin 
Peck’s affidavit. The district court made its final ruling on the 
Jackson v. Denno motion on January 22, finding that all of 
Feldhacker’s statements made to Troopers Bybee, Warnke, and 
Peck were voluntary and therefore admissible at trial. 


STATE v. FELDHACKER 611 
Cite as 11 Neb. App. 608 


On January 23, 2001, Feldhacker sent another inmate 
request form to the clerk of the Seward County District Court 
requesting a transcript of the Jackson v. Denno hearing. The 
request was filed with the court on January 24 and denied on 
February 13. 

On March 22, 2001, the district court set a status hearing for 
April 10. On the day of the scheduled status hearing, Feldhacker’s 
counsel filed a motion to produce a written copy or an audiotape 
of the communications among the state troopers regarding the 
apprehension and arrest of Feldhacker. The production motion 
was subsequently resolved between the parties. Furthermore, 
Feldhacker’s counsel orally requested a continuance of the status 
hearing, which continuance was granted by the court, and the sta- 
tus hearing was reset for April 24. 

On April 12, 2001, Feldhacker sent two written inmate 
requests, this time specifically to the trial judge, requesting, inter 
alia, discovery materials, trial court transcripts, and hearing 
updates. On April 16, the district court set a hearing for April 24, 
based on Feldhacker’s requests. On April 24, the status hearing 
was had, whereby Feldhacker’s previously mentioned requests 
were denied with the exception of the request for trial transcripts. 
On April 25, Feldhacker’s counsel filed a praecipe for transcript 
of the Jackson v. Denno hearing. The transcript was completed 
on May 16. 

On July 3, 2001, Feldhacker requested by written motion that 
Kimble be removed and that the court grant Feldhacker an abso- 
lute discharge because his statutory right to a speedy trial was 
denied. The request and pro se motion for absolute discharge was 
filed by the clerk of the district court on July 10. On July 10, the 
trial court denied Feldhacker’s request to terminate his counsel 
and set a hearing for July 24 on Feldhacker’s motion for absolute 
discharge. On July 24, the motion for absolute discharge was 
heard and submitted, and the court gave both parties 14 days for 
written arguments. 

Sometime after July 24, 2001, Feldhacker succeeded in his 
efforts to remove Kimble as his attorney. Feldhacker’s next two 
court-appointed attorneys were also replaced. On September 12, 
Feldhacker notified the court by inmate request that his family 
had retained Matthew L. McBride as his new counsel. 
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On September 24, 2001, McBride filed an amended motion for 
absolute discharge asserting Feldhacker’s right to a speedy trial 
discharge pursuant to Neb. Rev. Stat. §§ 29-1207 and 29-1208 
(Reissue 1995); Neb. Const. art. I, § 11; and the Sixth Amendment 
to the U.S. Constitution. The amended motion was heard and sub- 
mitted on September 25. Sometime after September 25, 
Feldhacker removed McBride as his counsel and replaced him 
with his present attorney. 

On December 31, 2001, the district court overruled 
Feldhacker’s amended motion for absolute discharge. Based on 
Feldhacker’s statutory claim, the court found: “Combining all 
the excludable periods preceding July 10, 2001, I find 179 days 
excludable. The last day for commencement of trial would have 
been August 24, 2001. [Feldhacker] filed his first motion for 
absolute discharge (filed July 10, 2001) 45 days prematurely.” 
Based on Feldhacker’s constitutional claim, the court, applying 
the four-factor balancing test set out in Barker v. Wingo, 407 
USS. 514, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972), found that 
“no violation of Mr. Feldhacker’s constitutional speedy trial 
right appears from this record.” 

On December 28, 2001, Feldhacker posted bond, and on 
January 30, 2002, he filed an appeal with this court. 


II. ASSIGNMENT OF ERROR 
Feldhacker asserts, summarized and restated, that the district 
court abused its discretion in denying his statutory and constitu- 
tional rights to a speedy trial. 


III. STANDARD OF REVIEW 
{1] As a general rule, a trial court’s determination as to 
whether charges should be dismissed on speedy trial grounds is 
a factual question which will be affirmed on appeal unless 
clearly erroneous. State v. Ward, 257 Neb. 377, 597 N.W.2d 614 
(1999); State v. Kinser, 256 Neb. 56, 588 N.W.2d 794 (1999). 


IV. ANALYSIS 


1. STaTuTORY RIGHT To SPEEDY TRIAL 
[2] The purpose of Nebraska’s speedy trial act, sometimes 
called the “6-month rule,” is protection of an accused from a crim- 
inal charge pending for an undue length of time. State v. Sumstine, 
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239 Neb. 707, 478 N.W.2d 240 (1991). See § 29-1207. Section 
29-1207(1) and (2) provide that “[e]very person . . . informed 
against . . . shall be brought to trial within six months” and that 
the “six-month period shall commence to run from the date... 
the information [is] filed.” Speedy trial time is calculated by 
excluding the date the information was filed, counting forward 6 
calendar months, backing up 1 day, and then adding the exclud- 
able time periods to that date. See, State v. Sumstine, supra; State 
v. Jones, 208 Neb. 641, 305 N.W.2d 355 (1981); State v. 
Washington, ante p. 598, 658 N.W.2d 302 (2003). The informa- 
tion against Feldhacker was filed in the district court for Seward 
County on August 30, 2000. Excluding the day the information 
was filed, the last day on which Feldhacker could have been tried 
within the statutory 6-month period was February 27, 2001, 
unless any period between the filing of the information and 
February 27 must be excluded. See State v. Murphy, 255 Neb. 
797, 587 N.W.2d 384 (1998). (August 31, 2000, to last day of 
sixth month equals February 28, 2001, minus 1 day equals 
February 27.) 

[3] Clearly, trial was not commenced on February 27, 2001, 
and we therefore turn to the excludable time periods under 
§ 29-1207, which provides in relevant part: 

(4) The following periods shall be excluded in comput- 
ing the time for trial: 

(a) The period of delay resulting from other proceedings 
concerning the defendant, including but not limited to... 
the time from filing until final disposition of pretrial 
motions of the defendant, including motions to suppress 
evidence, motions to quash the indictment or information, 
demurrers and pleas in abatement and motions for a change 
of venue... 

(b) The period of delay resulting from a continuance 
granted at the request or with the consent of the defendant 
or his counsel... . 

(c) The period of delay resulting from a continuance 
granted at the request of the prosecuting attomey, if: 

(i) The continuance is granted because of the unavail- 
ability of evidence material to the state’s case, when the 
prosecuting attorney has exercised due diligence to obtain 
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such evidence and there are reasonable grounds to believe 
that such evidence will be available at the later date; or 

(ii) The continuance is granted to allow the prosecuting 
attorney additional time to prepare the state’s case and 
additional time is justified because of the exceptional cir- 
cumstances of the case; 


(f) Other periods of delay not specifically enumerated 
herein, but only if the court finds that they are for good 
cause. 


(a) Feldhacker’s Pretrial Motions 

[4,5] On September 21, 2000, Feldhacker’s counsel filed four 
pretrial motions, which were all set for hearing on October 31. 
Under § 29-1207(4)(a), the entire period attributable to disposi- 
tion of Feldhacker’s four pretrial motions is excluded in comput- 
ing the time within which the State was required to commence 
Feldhacker’s trial. See State v. Lafler, 225 Neb. 362, 405 N.W.2d 
576 (1987) (under § 29-1207(4)(a), there is no reasonableness 
inquiry because periods falling under such section are automati- 
cally excluded). See, also, State v. Oldfield, 236 Neb. 433, 461 
N.W.2d 554 (1990). Thus, the excludable period commenced on 
September 22, the day after Feldhacker filed his four pretrial 
motions. See State v. Baker, 264 Neb. 867, 873, 652 N.W.2d 612, 
617 (2002) (“‘excludable period under § 29-1207(4)(a) com- 
mences on the day immediately after the filing of a defendant’s 
pretrial motion,’ ” quoting State v. Oldfield, supra). But see State 
v. Recek, 263 Neb. 644, 649, 641 N.W.2d 391, 396 (2002) 
(“excludable period attributable to a defendant’s pretrial motion 
is calculated from the date the motion is filed until the date the 
motion is granted or denied’’). Accord State v. Ward, 257 Neb. 
377, 597 N.W.2d 614 (1999), citing State v. Brown, 214 Neb. 
665, 335 N.W.2d 542 (1983). 

In State v. Baker, supra, the defendant’s first motion for dis- 
charge was filed January 20, 2000, and overruled on February 
2, and the Supreme Court said that beginning on January 21, 
there are 13 excluded days, thereby not counting the day of fil- 
ing. We use the same method, although we recognize that there 
is an apparent inconsistency between Baker and Ward and that 
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Recek uses the same rule as Ward. We follow Baker, since it is 
the most recent decision. We do note that the count detailed 
above in Baker involved a motion to discharge, but the court 
said that it was a pretrial motion, which prevents us from dis- 
tinguishing Ward, where the count was with respect to a motion 
for discovery. 

In the present case, on October 24, 2000, the State filed a 
motion to continue the Jackson v. Denno hearing, one of 
Feldhacker’s pretrial motions. Feldhacker did not object to the 
continuance. The Jackson v. Denno hearing was set and had on 
December 4, at which hearing Troopers Bybee and Warnke testi- 
fied. At the conclusion of the hearing, the State orally requested 
a continuance to allow the affidavit of Trooper Peck to be 
received by the court. Feldhacker’s counsel said “[s]o stipulated” 
in response to the State’s request. 

Feldhacker first argues that the time period between 
December 4, 2000, and January 22, 2001, is not excludable 
under § 29-1207(4) because during the Jackson v. Denno hear- 
ing, his counsel only stipulated to “supplementing” the hearing 
with Trooper Peck’s affidavit, and that therefore, the final dis- 
position of the pretrial motions was on December 4, 2000, not 
January 22, 2001. But as is apparent from our recitation of the 
procedural background, defense counsel’s stipulation was open- 
ended and there was no limitation on when Trooper Peck’s affi- 
davit had to be filed. Counsel could have imposed a time limit 
for securing the affidavit, but did not. 

Additionally, Feldhacker argues that pursuant to 
§ 29-1207(4)(c)(i), the State had to exercise “due diligence” in 
obtaining Trooper Peck’s affidavit, which the State failed to do, 
and that therefore, the time period between December 4, 2000, 
and January 22, 2001, is not excludable under § 29-1207(4). 
This argument is also without merit. 

Pursuant to § 29-1207(4)(b), “[t]he period of delay resulting 
from a continuance granted at the request or with the consent of 
the defendant or his counsel” is excluded in computing the time 
for trial. Defense counsel agreed to an open-ended continuance, 
and Feldhacker cannot modify that stipulation now by claiming 
that the agreement was conditioned on the State’s exercising 
“due diligence” in getting Trooper Peck’s affidavit. 
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On January 4, 2001, the State submitted Trooper Peck’s affi- 
davit, and on January 22, the district court made its final ruling 
on Feldhacker’s Jackson v. Denno motion. Therefore, the period 
from September 22, 2000, to January 22, 2001, inclusive, con- 
sists of 123 days which are excluded in determining the last day 
for commencement of Feldhacker’s trial. 


(b) Feldhacker’s Inmate Request Forms 

On January 24, 2001, Feldhacker filed an inmate request form, 
addressed to the “Seward Court House, Clerk of Court,” stating: 
“T would like copies of court transcripts, for my preliminary 
hearing and my motions hearing on 12/4/00, case [N]o[.] 
CRO00-33 and [sic] sent to me at the jail.” On February 13, 2001, 
the district court denied Feldhacker’s request, a questionable rul- 
ing, and the court determined in its final order that the request 
was a pretrial motion for discovery and counted it in determining 
excludable days. 

{6] Feldhacker asserts that the January 24, 2001, inmate 
request form was not an application to the trial judge or a pretrial 
motion. A litigant is entitled to, putting aside the question of pay- 
ment, transcripts of court proceedings in his or her case without 
intervention of or approval by the trial judge. The fact is that this 
request was addressed to the court clerk, not the trial judge, and 
requested things to which Feldhacker was entitled. Section 
29-1207(4)(a) does exclude “(t]he period of delay resulting from 
other proceedings concerning the defendant.” (Emphasis sup- 
plied.) Accordingly, while the request clearly was not discovery, 
we consider whether it was an excludable proceeding. 

In State v. Murphy, 255 Neb. 797, 803-04, 587 N.W.2d 384, 
389 (1998), the Nebraska Supreme Court discussed the term 
“proceeding” as used in § 29-1207(4)(a): 

Black’s Law Dictionary 1204 (6th ed. 1990) states that a 
“proceeding” is “[i]n a more particular sense, any applica- 
tion to a court of justice, however made, for aid in the 
enforcement of rights, for relief, for redress of injuries, for 
damages, or for any remedial object.” If the term “proceed- 
ings” was read broadly, rather than in its “particular sense,” 
§ 29-1207(4)(a) would include any delay at trial that “con- 
cerns” the defendant. If the Legislature had intended that the 
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term “proceeding” encompass such a broad purview, there 
would have been little reason for the Legislature to have pro- 
vided for exclusion under § 29-1207(4)(f), the “catchall 
provision.” State v. Turner, 252 Neb. [620,] 629, 564 N.W.2d 
[231,] 237 [(1997)]. Thus, the term “proceeding” must be 
read narrowly. 

[7] Clearly, the January 24, 2001, inmate request form seeking 
transcriptions of prior court proceedings was directed to the clerk 
of the Seward County District Court, was not an “ ‘application to 
a court of justice .. . for relief,’” and thus, is not a “proceeding” 
pursuant to § 29-1207(4)(a). As said, it was not an excludable dis- 
covery request either. Therefore, the period of time from January 
24 to February 13 is not excludable under § 29-1207(4)(a). 


(c) Feldhacker’s Motion to Continue Status Hearing 

On March 22, 2001, the district court set a status hearing for 
April 10. On the day of the scheduled status hearing, Feldhacker’s 
counsel filed a motion to produce a written copy or an audiotape 
of the communications among the state troopers regarding the 
apprehension and arrest of Feldhacker. During the status hearing, 
Feldhacker’s counsel reported that the motion to produce had 
been resolved between the parties; however, he orally requested a 
continuance of the status hearing, which request was granted by 
the court, and the hearing was reset for April 24. 

Feldhacker concedes that pursuant to § 29-1207(4)(b), the 
time period between April 10 and 24, 2001, should be excluded. 
Thus, the period from April 11 to 24, inclusive, consisting of 14 
days, is excludable. See State v. Baker, 264 Neb. 867, 652 
N.W.2d 612 (2002). 


(d) Feldhacker’s Praecipe for Transcripts 

On April 25, 2001, Feldhacker’s counsel filed a praecipe for 
transcript of the Jackson v. Denno hearing. The transcript was 
completed on May 16. The trial court found that the 22-day delay 
from April 25 to May 16 was excludable for “ ‘good cause’ ” pur- 
suant to § 29-1207(4)(f), the “catchall” portion of the speedy trial 
statute. The court reasoned that “[Feldhacker’s] own actions by 
requesting the transcriptions of the preliminary hearing and the 
district court motion hearings caused the delay” and that the delay 
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was not attributable to any “negligence or misconduct” on the part 
of the State. 

{8,9] Good cause is not shown simply because there has been 
no proof that the State acted in bad faith. State v. Recek, 263 Neb. 
644, 641 N.W.2d 391 (2002). Recek makes it clear that good 
cause is applicable as a defense when the State causes delay but 
wants the speedy trial clock stopped during such delay. If a trial 
court relies on § 29-1207(4)(f) in excluding a period of delay 
from the 6-month computation, a general finding of good cause 
will not suffice, and the trial court must make specific findings as 
to the good cause or causes which resulted in the extensions of 
time. State v. Kinstler, 207 Neb. 386, 299 N.W.2d 182 (1980). The 
State has the burden to prove the existence of an excludable time 
period pursuant to § 29-1207(4)(f). See State v. Recek, supra. 

[10,11] Accordingly, the trial court’s analysis of the praecipe 
for transcript of the Jackson v. Denno hearing is flawed. The basic 
notion of the speedy trial statute is that a defendant has a right to 
a trial within 6 months unless the defendant causes the delay by 
filing motions and getting continuances or the State occasions 
delay for good cause. See § 29-1207. Thus, by analyzing the 
defendant’s praecipe under the standard for excludable delay 
caused by the State, i.e., good cause, the trial court has erred. A 
transcript of a previous proceeding is a matter which the defend- 
ant has a right to have, and a praecipe is simply a directive to the 
reporter to prepare an official record. Getting such a transcript is 
trial preparation, and trial preparation by the defendant does not 
lengthen the time in which the State has to try the defendant 
unless such preparation takes the form of a pretrial motion by the 
defendant or is a proceeding—both of which have the common 
element of requesting action by the court. Generally, a praecipe 
does not require court action, but merely triggers the duty of the 
reporter to prepare the materials sought. Therefore, the time 
period from April 25 to May 16, 2001, is not excludable under 
§ 29-1207(4)(f). 


2. RESOLUTION 
We find that Feldhacker’s statutory right to a speedy trial was 
not infringed but that more time has run than the district court 
calculated. In summary fashion, we set forth the excluded and 
the included days under the Nebraska speedy trial act: 
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August 30, 2000 Information filed 
22 days included—8/31 to 9/21 
September 22,2000 Day after Feldhacker’s pretrial motions 


filed 

123 days excluded—9/22/00 to 1/22/01 
January 22, 2001 Disposition of motions 
78 days included—1/23 to 4/10 
April 11, 2001 Day after Feldhacker’s motion to 


continue status conference 
14 days excluded—4/11 to 4/24 


April 24, 2001 Status conference 
77 days included—4/25 to 7/10 
July 10, 2001 Motion to discharge filed 
Total: 177 days included 
137 days excluded 


We add 137 excludable days to February 27, 2001, using the 
method set forth in State v. Sumstine, 239 Neb. 707, 478 N.W.2d 
240 (1991), which means that the last day to begin Feldhacker’s 
trial was July 14. 

Consequently, when Feldhacker filed his pro se motion for 
absolute discharge on July 10, 2001, 177 days of the allowable 
time in which to try Feldhacker had run. Under State v. Baker, 
264 Neb. 867, 652 N.W.2d 612 (2002), the date of the motion to 
discharge is excluded from the count. Therefore, when the dis- 
trict court takes action on our mandate, see State v. Ward, 257 
Neb. 377, 597 N.W.2d 614 (1999), the State will have 5 days in 
which to begin Feldhacker’s trial. Thus, while the trial court 
properly denied the motion for discharge on statutory grounds, 
it erred when it said that 45 days remained. We modify the dis- 
trict court’s decision so that 5 days remain to begin Feldhacker’s 
trial under the Nebraska speedy trial act. Obviously, the time 
during which Feldhacker’s appeal of the motion for discharge 
has been pending before this court is excluded. See id. 


3. CONSTITUTIONAL RIGHT TO SPEEDY TRIAL 
[12,13] The constitutional right to a speedy trial is found in 
U.S. Const. amend. VI and XIV and Neb, Const. art. I, § 11. The 
constitutional right to a speedy trial and the statutory imple- 
mentation of that right exist independently of each other. State 
v. Turner, 252 Neb. 620, 564 N.W.2d 231 (1997). Determining 
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whether a defendant’s constitutional right to a speedy trial has 
been violated requires a balancing test in which the courts must 
approach each case on an ad hoc basis. This balancing test 
involves four factors: (1) the length of the delay, (2) the reason 
for the delay, (3) the defendant’s assertion of the right, and (4) 
prejudice to the defendant. /d. None of these four factors stand- 
ing alone is a necessary or sufficient condition to the finding of 
a deprivation of the right to a speedy trial. Rather, the factors are 
related and must be considered together with other circum- 
stances as may be relevant. Id. 


(a) Length of Delay 

Feldhacker alleges that the 331-day delay (actually 314 days 
according to our calculation) from the time of the filing of the 
information on August 30, 2000, until the time of Feldhacker’s 
pro se motion for absolute discharge on July 10, 2001, was “nei- 
ther necessary nor reasonable.” Brief for appellant at 16. 

In the present case, the six-count information against 
Feldhacker was filed on August 30, 2000. Some 10 months later, 
on July 10, 2001, Feldhacker filed his pro se motion for absolute 
discharge. Of that time, however, 137 days are attributable to 
actions by Feldhacker, as calculated above. This means that the 
State has taken nearly all of the allowable 6-month statutory win- 
dow for trial. Nonetheless, we have already determined that the 
length of this delay was insufficient to warrant an absolute dis- 
charge in the context of § 29-1207. While the constitutional and 
statutory speedy trial rights exist independently of one another, 
see State v. Ward, supra, the statute provides a useful standard for 
assessing whether the length of delay before trial is unreasonable 
under the Constitution. While the 177-day delay is close to the 
“6-month rule,” the delay is within the statutory period; there- 
fore, this factor weighs slightly in favor of the State. 


(b) Reason for Delay 
We now turn to the reasons for the delay. Feldhacker alleges 
that the reason for the 314-day delay “‘is at least negligence by the 
State, and potentially may involve some intent based on the weak- 
ness of the case against [Feldhacker].” Brief for appellant at 16. 
Of course, at this point, we know nothing about the strength or 
weakness of the case against Feldhacker. 
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Initially, Feldhacker filed four discovery motions on 
September 21, 2000. The motions were set for hearing on October 
31. On October 24, the State filed a continuance for the reason 
that the State’s “chief witness” was unavailable due to training. 
Feldhacker did not object to resetting the hearing for December 
4. Three of the pretrial discovery motions were decided on 
November 13, and the Jackson v. Denno hearing was had on 
December 4 as scheduled. At the conclusion of the hearing, the 
State asked for a continuance in order for an unavailable state 
trooper’s affidavit to be received into evidence. Feldhacker stipu- 
lated to the continuance, and the final disposition of the hearing 
was filed on January 22, 2001. 

Additionally, on April 10, 2001, Feldhacker made an oral 
motion to continue a status hearing scheduled for that day. The 
status hearing was held on April 24. Therefore, we find that 
there was sufficient reason for the 137 days of delay due to 
Feldhacker’s pretrial discovery motions and motion to continue. 


(c) Feldhacker’s Assertion of Right 
Feldhacker asserts that this third factor weighs strongly in his 
favor. Specifically, Feldhacker contends that prior to his pro se 
motion for absolute discharge on July 10, 2001, a trial date had 
not been set and no forward activity had occurred since April 25. 
We agree. Based on our statutory determination above, the State 
had 5 days to bring Feldhacker to trial, and a trial date had not 

been set. Therefore, this factor favors Feldhacker. 


(d) Prejudice to Feldhacker 

Thus, we turn to the final factor in the balancing test, prejudice 
to the defendant, which the authority suggests be looked at with 
particularity. State v. Alcaraz, 8 Neb. App. 215, 590 N.W.2d 414 
(1999) (citing Barker v. Wingo, 407 U.S. 514, 92 S. Ct. 2182, 33 
L. Ed. 2d 101 (1972)). Feldhacker alleges that he has suffered 
extreme prejudice because (1) he was incarcerated since his 
arrest on July 29, 2000, until December 28, 2001, when he 
posted bond, and (2) he suffered anxiety, concern, and frustration 
while being incarcerated. 

[14] Prejudice should be assessed in the light of the interests 
of defendants which the speedy trial right was designed to pro- 
tect. The U.S. Supreme Court has identified three such interests: 
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(1) to prevent oppressive pretrial incarceration, (2) to minimize 
anxiety and concern of the accused, and (3) to limit the possi- 
bility that the defense will be impaired. /d. (citing Barker v. 
Wingo, supra). In the instant case, the record demonstrates that 
prejudice, if any, was minimal. There is nothing in the record 
which shows that Feldhacker’s bond was set at an unreasonable 
amount, that he was deprived of any evidence, or that he suf- 
fered from anxiety or concern. 

Based on the record, Feldhacker failed to show that he was 
prejudiced by the delay between late August 2000 and July 
2001. There is no evidence that any key witness for the defense 
was ill or threatening to leave the state, that the memories of 
witnesses were fading, or that Feldhacker’s defense was other- 
wise prejudiced by the delay. See id. When we weigh the four 
factors to determine whether there has been a denial of the con- 
stitutional right to a speedy trial, we find there has been no 
denial of Feldhacker’s constitutional right to a speedy trial, par- 
ticularly given the complete absence of prejudice. Therefore, 
Feldhacker was not deprived of his right to a speedy trial under 
the federal or state Constitution. 

AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLEE, V. 
LoutiE A. CASTILLO, APPELLANT. 
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1. Judgments: Speedy Trial: Appeal and Error. Ordinarily, a trial court’s deter- 
mination as to whether charges should be dismissed on speedy trial grounds is a 
factual question which will be affirmed on appeal unless clearly erroneous. 

2. Judgments: Statutes: Appeal and Error. To the extent an appeal calls for statu- 
tory interpretation or presents questions of law, an appellate court must reach an 
independent conclusion irrespective of the determination made by the court below. 

3. Speedy Trial. Neb. Rev. Stat. § 29-1207 (Reissue 1995) provides that every per- 
son charged for any offense shall be brought to trial within 6 months of the day the 
information is filed. 

4. ___. The final trial date under Neb. Rev. Stat. § 29-1207 (Reissue 1995) is deter- 
mined by excluding the date the information was filed, counting forward 6 months, 
and then backing up | day. 
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5. Pretrial Procedure: Sexual Assault: Evidence. Neb. Rev. Stat. § 28-321(1) 
(Reissue 1995) does not mandate a pretrial hearing on the admissibility of evi- 
dence; the statute merely indicates that if a defendant intends to offer evidence of 
the alleged victim’s prior sexual behavior, the defendant must file a pretrial notice 
of his or her intent. 

6. Sexual Assault: Evidence. Upon the filing of a pretrial notice of intent, either 
party may, pursuant to Neb. Rev. Stat. § 28-321(2) (Reissue 1995), request the 
court to conduct an in camera hearing, which may be scheduled and held either 
pretrial or during trial. 
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MULLEN, Judge. Affirmed. 
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Don Stenberg, Attorney General, and Susan J. Gustafson for 
appellee. 


IrwIN, Chief Judge, and SiEvers and INBoDy, Judges. 


Irwin, Chief Judge. 
I. INTRODUCTION 
Louie A. Castillo appeals from an order of the district court 
overruling his motion for absolute discharge. Castillo’s motion for 
absolute discharge was made on statutory grounds only. Because 
we find that Castillo’s statutory right to a speedy trial was not vio- 
lated, we affirm. 


Il. BACKGROUND 

On April 26, 2001, the State filed an information against 
Castillo. On May 4, Castillo filed a motion for discovery, which 
motion was disposed of by the court on May 17. On August 29, 
Castillo filed a motion to suppress evidence, which motion was 
overruled by the court on September 24. On September 18, 
Castillo filed a motion for additional discovery, which motion 
was disposed of by the court on September 24. On September 
18, Castillo also filed a pleading captioned “Motion Pursuant to 
28-321 Neb R.R.S.” This “motion” was never disposed of by the 
district court. 

When Castillo filed his “motion” concerning Neb. Rev. Stat. 
§ 28-321 (Reissue 1995), he attached a “Notice of Hearing” 
which indicated that the issues concerning § 28-321 would be 
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heard on September 24, 2001. On September 24, the district court 
conducted a hearing on Castillo’s motion to suppress evidence. At 
the conclusion of the suppression hearing, Castillo’s attorney 
asked the court for relief on the motion for additional discovery 
which had been filed on September 18, but did not mention or 
otherwise ask for relief on the “motion” concerning § 28-321. 

On January 2, 2002, the district court held a hearing on 
Castillo’s motion for absolute discharge. At the hearing, the 
court was advised that the “motion” concerning § 28-321 was 
filed by previous counsel representing Castillo and that previous 
counsel had since withdrawn. Counsel representing Castillo at 
the hearing indicated to the court that there would not be a 
speedy trial problem if the “motion” was considered a “pretrial 
motion” for speedy trial purposes. 

On January 30, 2002, the district court entered an order over- 
ruling Castillo’s motion for absolute discharge. The district 
court found that Castillo’s “motion” concerning § 28-321 was a 
pretrial motion pursuant to Neb. Rev. Stat. § 29-1207 (Reissue 
1995) and that the motion had not yet been resolved. As such, 
the district court found that the time from Castillo’s filing of the 
motion on September 18, 2001, through the time of the hearing 
on Castillo’s motion for absolute discharge was all excludable 
time under § 29-1207(4). This timely appeal followed. 


II. ASSIGNMENT OF ERROR 
Castillo assigns as error the district court’s order overruling his 
motion for absolute discharge on statutory speedy trial grounds. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 

[1,2] Ordinarily, a trial court’s determination as to whether 
charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erro- 
neous. State v. Baker, 264 Neb. 867, 652 N.W.2d 612 (2002); 
State v. Tucker, 259 Neb. 225, 609 N.W.2d 306 (2000); State v. 
Washington, ante p. 598, 658 N.W.2d 302 (2003). To the extent 
an appeal calls for statutory interpretation or presents questions 
of law, an appellate court must reach an independent conclusion 
irrespective of the determination made by the court below. Jd. 
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2. STATUTORY RIGHT TO SPEEDY TRIAL 

On appeal, Castillo argues that he was entitled to an absolute 
discharge because the State of Nebraska violated his statutory 
right to a speedy trial. Specifically, Castillo argues that the 
“motion” concerning § 28-321 should have been treated as a 
notice required by statute, not as a pretrial motion. Castillo’s 
argument is similar to the argument we addressed in State v. 
Washington, supra. We find that the facts and the record in the 
present case, however, are different from those in State v. 
Washington, and we find that Castillo’s “motion” was a pretrial 
motion, unlike the filing in State v. Washington. 

[3] Section 29-1207 provides that every person charged for 
any offense shall be brought to trial within 6 months of the day 
the information is filed. Section 29-1207(4) provides a variety 
of time periods which are to be excluded when computing 
whether the 6-month period has expired. The State has the bur- 
den of proving that one or more of the excluded periods of time 
under § 29-1207(4) are applicable if the defendant is not tried 
within 6 months of the filing of the information in a criminal 
action. State v. Washington, supra. 

[4] The final trial date under § 29-1207 is determined by 
excluding the date the information was filed, counting forward 
6 months, and then backing up 1 day. State v. Washington, supra. 
See, State v. Baker, supra; State v. Sumstine, 239 Neb. 707, 478 
N.W.2d 240 (1991); State v. Soltis, ante p. 61, 644 N.W.2d 160 
(2002); State v. Borland, 3 Neb. App. 758, 532 N.W.2d 338 
(1995). As noted, the information was filed against Castillo on 
April 26, 2001. Therefore, without any excludable periods of 
time, Castillo should have been brought to trial by October 26. 


(a) Exclusion From May 4 to 17, 2001 

Section 29-1207(4)(a) provides that the time from filing until 
final disposition of pretrial motions of the defendant shall be 
excluded in computing the date by which the defendant must be 
brought to trial for speedy trial purposes. On May 4, 2001, 
Castillo filed a pretrial motion for ,discovery. This pretrial 
motion of the defendant was disposed of on May 17. 

The district court, in the order overruling Castillo’s motion 
for absolute discharge, concluded that 14 days were excludable 
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for this period of time. In State v. Baker, supra, the Nebraska 
Supreme Court reaffirmed that the day on which a defendant 
files a pretrial motion should not be included in the defendant’s 
speedy trial calculation. The district court in the present case 
improperly included the day on which Castillo filed his motion 
for discovery. As such, 13 days should be excluded from com- 
puting Castillo’s trial date. Therefore, without any other exclud- 
able periods of time, Castillo should have been brought to trial 
by November 8, 2001. (October 26 + 13 days = November 8.) 


(b) Exclusion From August 29 to September 24, 2001 

On August 29, 2001, Castillo filed a motion to suppress evi- 
dence. Section 29-1207(4)(a) specifically includes motions to 
suppress as pretrial motions and provides that the period of 
delay resulting from the filing of motions to suppress is exclud- 
able in calculating the defendant’s trial date. Castillo’s motion to 
suppress was resolved by the district court on September 24. As 
such, these 26 days should be excluded from computing 
Castillo’s trial date. We note that the district court found this 
period to be 27 days, again incorrectly including the date of fil- 
ing. Therefore, without any other excludable periods of time, 
Castillo should have been brought to trial by December 4. 
(November 8 + 26 days = December 4.) 


(c) Castillo’s § 28-321 Filing 

On September 18, 2001, Castillo filed, as statutorily required 
by § 28-321, a pleading indicating his intent to offer evidence of 
specific instances of the alleged victim’s past sexual behavior. 
Castillo’s pleading was captioned a “Motion.” The pleading 
requested an order of the court determining the admissibility of 
the evidence and included a “Notice of Hearing” scheduling the 
matter for a pretrial hearing on September 24. 

The district court found, and the State argues on appeal, that 
the entire time from when Castillo filed this pleading on 
September 18, 2001, until the court disposed of the issue, which 
had not yet happened when the court held the hearing on 
Castillo’s motion for absolute discharge, should be excluded in 
calculating Castillo’s trial date. According to the district court 
and the State, Castillo’s filing constituted a pretrial motion as 
that term is used in § 29-1207(4). We agree. 
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[5,6] In State v. Washington, ante p. 598, 658 N.W.2d 302 
(2003), we provided a detailed analysis of the requirements of 
§ 28-321. We specifically noted that § 28-321(1) does not man- 
date a pretrial hearing on the admissibility of evidence and that 
the statute merely indicates that if a defendant intends to offer 
evidence of the alleged victim’s prior sexual behavior, the 
defendant must file a pretrial notice of his or her intent. We fur- 
ther noted that upon the filing of the notice, either party may, 
pursuant to § 28-321(2), request the court to conduct an in cam- 
era hearing, which may be scheduled and held either pretrial or 
during trial. 

The facts and record of the present case differ from State v. 
Washington, supra, in one important respect. In State v. 
Washington, the defendant specifically did not request any pre- 
trial ruling on the admissibility of the evidence. Rather, the 
defendant merely filed the statutorily required notice, pursuant 
to § 28-321(1), and the State filed a motion, authorized by 
§ 28-321(2), seeking a pretrial hearing and ruling on the matter. 
In the present case, Castillo affirmatively requested and sched- 
uled a pretrial hearing to determine the admissibility of the evi- 
dence. As such, Castillo’s filing did more than comply with the 
notice requirement of § 28-321(1) and actually requested a pre- 
trial hearing, as authorized by § 28-321(2). Although the issue 
was not addressed on the date set for hearing, the record indi- 
cates that Castillo did not merely file a pretrial notice, as did the 
defendant in State v. Washington, but, rather, took the additional 
step of requesting a pretrial hearing and ruling. 

As such, we conclude that the result in the present case is dif- 
ferent from the factually distinct case of State v. Washington, 
supra. In the present case, Castillo filed a “pretrial motion” as that 
term is used in § 29-1207(4)(a), and the delay resulting from that 
filing is excluded in calculating Castillo’s trial date. Because the 
motion had not yet been resolved when Castillo’s motion for 
absolute discharge was heard, the entire time from September 24, 
2001, when the motion to suppress evidence was resolved, 
through the hearing on Castillo’s motion for absolute discharge is 
excludable. The district court was not clearly erroneous in con- 
cluding that the charges should not be dismissed on statutory 
speedy trial grounds. 
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V. CONCLUSION 
The district court was not clearly erroneous in finding that 


Castillo’s statutory right to a speedy trial was not violated. We 
affirm the district court’s order overruling Castillo’s motion for 
absolute discharge. 


AFFIRMED. 
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Neb. Rev. Stat. § 29-1207(4)(c)(i) (Reissue 1995) provides that a continuance will 
extend the time of trial under the speedy trial provision if it is a continuance 
granted at the request of the prosecuting attorney because of the unavailability of 
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gence to obtain such evidence and when there are reasonable grounds to believe 
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the diligence peqiuited:s of the prosecutor must be to obtain material evidence for 
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10: Evidence: Waiver. Mere oral statements of counsel should not be received as evi- 
dence, although objection to their reception may be waived. 

11. Motions for Continuance: Prosecuting Attorneys: Waiver. It is not error for a 
trial court to grant a continuance when the factual basis for granting the motion is 
wholly or largely dependent upon the oral statements of the prosecutor and the 
defense does not object to the procedure. By the defense’s silence, it has waived any 
requirement that the motion or showing be in writing or under oath. 

12. Speedy Trial: Motions for Continuance: Prosecuting Attorneys. It is not error 
for a trial court to grant a prosecutor an oral motion for a continuance under Neb. 
Rev. Stat. § 29-1207(4) (Reissue 1995) even though the only showing is by the oral 
statements of the prosecutor when the defendant and his or her counsel are present 
and do not object on the record to the oral motion and showing, and where the facts 
as stated by the prosecutor would be sufficient if they had been contained in an 
affidavit or otherwise made under oath. 

13. Motions for Continuance. One of the most cogent reasons for making the show- 
ing for a continuance in writing under oath is that such formality tends to ensure 
that the showing includes the facts necessary to justify the continuance. 


Appeal from the District Court for Douglas County: PETER C. 
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HANNON, INBopy, and Moore, Judges. 


HANNON, Judge. 
INTRODUCTION 

Londe S. Roundtree appeals from an order overruling his 
motion for complete discharge upon the basis that he was denied 
a speedy trial. The controlling issue is whether Roundtree’s 
rights to a speedy trial were violated when the court granted the 
State’s oral motion for a continuance that necessitated setting the 
trial after the 6 months allowed under Neb. Rev. Stat. § 29-1207 
(Reissue 1995), since the only showing for the continuance was 
the unsworn statements of the prosecutor that the continuance 
was necessary because the State could not arrange for three nec- 
essary witnesses who were in federal penitentiaries to be present 
on the date set for trial. We conclude that under the facts in this 
case, the oral statements were a sufficient showing to extend the 
trial time under § 29-1207(4)(c)(i). We therefore affirm. 
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BACKGROUND 

The transcript shows that Roundtree was charged by an infor- 
mation filed June 14, 2001, with murder in the second degree and 
use of a deadly weapon to commit a felony. The trial docket 
shows that on September 18, Judge Gary B. Randall directed the 
court administrator to assign the case to Judge Peter C. Bataillon; 
that on October 11, Judge Bataillon signed an order for a pretrial 
conference; that on November 14, he signed an order setting the 
matter for trial (no trial date was noted on the trial docket); and 
that on November 26, he signed three “Writs of Habeas Corpus 
ad Testificandum.” An order shows that on November 21, the 
judge set the trial for December 11. The record shows that until 
November 27, nothing happened that would extend the 6-month 
trial time under § 29-1207. 

The bill of exceptions shows that on November 27, 2001, a 
hearing was held with Roundtree and counsel for both sides pres- 
ent. Conversation between the court and counsel established that 
the trial had previously been set to commence on December 13, 
but that it had been advanced to December 11. The State moved 
to continue the trial “for good cause based on the fact that we are 
bringing at least three individuals back as witnesses, as major wit- 
nesses, two from Colorado and one from Minnesota.” During the 
hearing, the prosecutor made several statements of fact to justify 
a continuance. We will quote and summarize these statements 
later when we consider their sufficiency to justify a continuance 
under the applicable statute. We note, however, that the prosecu- 
tor was not under oath, that he did not ask defense counsel for any 
type of agreement or stipulation to the facts stated, and that 
defense counsel did not object to the showing but argued only that 
the continuance would violate Roundtree’s constitutional rights to 
a speedy trial. 

The supplemental transcript contains an order that is dated 
November 28, 2001, and filed by the clerk on November 30 
which purports to memorialize this hearing. That order states 
that the hearing was on the State’s oral motion to continue, it 
shows the appearances, and it states that arguments were made. 
The court then made findings that three of the State’s material 
witnesses were incarcerated in federal penitentiaries in neigh- 
boring states, that the State had made diligent efforts to arrange 
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for the transportation of these witnesses, that it was not possible 
for the witnesses to appear on the December 11 trial date, and 
that procuring them was beyond the State’s control. The court 
granted the continuance because of the unavailability of wit- 
nesses material to the State’s case, because the prosecutor had 
exercised due diligence to obtain such evidence, and because 
there were reasonable grounds to believe that such evidence 
would be available at a later date. The court also found that the 
State had demonstrated good cause for delay of the trial beyond 
the statutory 6 months. The court ordered that the trial be held 
on January 15, 2002, at 9 a.m. 

A motion for discharge was filed on January 10, 2002. The 
significant allegations of that motion are that the date of the fil- 
ing of the information was June 14, 2001, and that the trial had 
been set for December 11 but was continued to January 15, 
2002, by a motion for continuance filed by the State. The hear- 
ing on the motion for discharge was held on January 10. The 
hearing consisted of defense counsel’s request that the court 
take judicial notice of the file, the docket sheet, and the prior 
hearing on November 27, 2001. The prosecutor agreed. The col- 
loquy between court and counsel shows that defense counsel 
anticipated the court was going to deny the motion and that 
Roundtree was going to appeal. On April 12, 2002, the court 
entered an order denying the motion to discharge. The order 
stated that the court took judicial notice as requested and then 
found that Roundtree’s rights under Neb. Rev. Stat. § 29-1208 
(Reissue 1995) had not been violated. 


ASSIGNMENT OF ERROR 
Roundtree makes one assignment of error: The trial court erro- 
neously denied his motion for discharge based on his assertion 
that the State failed to bring him to trial within 6 months of the 
filing of the information as required by statute. 


STANDARD OF REVIEW 
[1] As a general rule, a trial court’s determination as to whether 
charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erro- 
neous. State v. Recek, 263 Neb. 644, 641 N.W.2d 391 (2002). 
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[2] To the extent an appeal calls for statutory interpretation or 
presents questions of law, an appellate court must reach an inde- 
pendent conclusion irrespective of the determination made by the 
court below. Id. 

[3] A motion for continuance is addressed to the discretion of 
the court, and in the absence of a showing of an abuse of discre- 
tion, a ruling on a motion for continuance will not be disturbed on 
appeal. State v. Turner, 252 Neb. 620, 564 N.W.2d 231 (1997). 


ANALYSIS 

The issues in this case are quite narrow. The parties agree that 
the 6 months for the speedy trial expired on December 14, 2001, 
unless the continuance granted on November 27 extends the time 
under § 29-1207(4)(c)(i) or (4)(f) and that unless the time is 
extended, Roundtree is entitled to a discharge under § 29-1208. 

The pertinent part of § 29-1207 reads as follows: 
(4) The following periods shall be excluded in comput- 

ing the time for trial: 


(c) The period of delay resulting from a continuance 
granted at the request of the prosecuting attorney, if: 

(i) The continuance is granted because of the unavail- 
ability of evidence material to the state’s case, when the 
prosecuting attorney has exercised due diligence to obtain 
such evidence and there are reasonable grounds to believe 
that such evidence will be available at the later date... . . 


(f) Other periods of delay not specifically enumerated 
herein, but only if the court finds they are for good cause. 

It seems clear that the findings of the court in the order 
filed November 30, 2001, justify the continuance under 
§ 29-1207(4)(c)(i). Roundtree does not argue that such find- 
ings do not justify a continuance, but, rather, argues that the 
record is insufficient to support the findings contained within 
the order filed on November 30. 

[4] Roundtree points out that not until November 14, 2001, 
over 5 months after the information was filed, was a trial date set 
and that trial was then set for a date only 3 days before the 6 
months would expire. He argues that the State did not move for 
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a continuance until November 27; that no motion or affidavit 
was filed for the continuance; and that no evidence or sworn 
Statements, but, rather, only the statements of counsel in the 
form of argument, were presented to support the continuance. 
Roundtree points out that Neb. Rev. Stat. § 25-1148 (Reissue 
1995) requires that requests for a continuance be in a writing 
which sets forth the reasons for the continuance and requires 
that an affidavit be attached. 

Roundtree argues that the continuance could only have been 
granted under § 29-1207(4)(c)(i) and that that provision would 
extend the trial time only upon a showing that (1) evidence mate- 
rial to the State’s case is unavailable, (2) the prosecutor has exer- 
cised due diligence to obtain the evidence, and (3) there are rea- 
sonable grounds to believe that such evidence will be available at 
a later date. He argues that the order was based upon statements 
and surmise of the prosecutor, not evidence. 

[5] Roundtree relies upon State v. Baird, 259 Neb. 245, 609 
N.W.2d 349 (2000), which held that the statements of the judge 
could not be used to show good cause under § 29-1207(4)(f). We 
are convinced that the ruling in Baird is based upon the Nebraska 
Supreme Court’s consistent holding that a judge cannot be a wit- 
ness in a proceeding before that judge. In the colloquy between 
court and counsel] in this case, the judge did make statements 
containing facts which might have been relevant to the issues 
before the court. Under Baird, we will ignore any facts the judge 
in this case related, and we will ignore any facts the judge 
included within the order filed after the November 27, 2001, 
hearing that are not otherwise supported by the bill of exceptions 
or that may not be properly judicially noticed. 

In addition, Roundtree argues that even if the prosecutor’s 
statements are accepted as evidence, the information contained 
therein did not establish adequate grounds to support the order 
of continuance under § 29-1207(4)(c)(i). We will consider that 
issue later. 

{6] The State, on the other hand, cites State v. Santos, 238 
Neb. 25, 468 N.W.2d 613 (1991), which held that the trial court 
erred in not granting an oral motion for continuance even where 
no affidavit was offered. In that case, the court was clearly 
apprised of the grounds for the continuance without the need for 
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an affidavit, because the information was plainly in the record. 
The Santos decision undoubtedly supports the proposition that 
in a motion for continuance, the absence of a written application 
and supporting affidavit is merely a factor to be considered in 
determining whether the continuance should be granted. In 
Santos, the trial court was reversed because the record showed 
that the continuance was necessary for the adequate preparation 
of a defense for the trial and that the need arose from the trial 
court’s action or inaction and not the defendant’s neglect. 

The State also relies upon State v. Turner, 252 Neb. 620, 564 
N.W.2d 231 (1997). That case involved a continuance granted to 
the State under § 29-1207(4)(c)(i) which would extend the 6- 
month period required for a speedy trial, and the Supreme Court 
held that the continuance did extend the time. The case does not 
purport to consider the quality of the evidence or the method used 
by the State to establish that it needed a continuance in order to 
obtain a DNA analysis from the Federal Bureau of Investigation. 
In Turner, the motion for the continuance was oral, but the opin- 
ion simply does not expound on the method used to prove that the 
continuance was justified. 

[7] Reworded to exclude the parts not applicable to the situa- 
tion in this case, § 29-1207(4)(c)(i) provides that a continuance 
will extend the time of trial under the speedy trial provision if it 
is a continuance granted at the request of the prosecuting attor- 
ney because of the unavailability of evidence material to the 
State’s case when the prosecutor has exercised due diligence to 
obtain such evidence and when there are reasonable grounds to 
believe that such evidence would be available at a later date. 

[8] We note that under § 29-1207(4)(c)(i), the diligence re- 
quired of the prosecutor must be to obtain material evidence for 
the trial. One of the arguments advanced by Roundtree is that in 
mid-November 2001, the trial was set to commence on December 
11, only a few days before the 6-month period expired. He argues 
that the trial was not set until the 6-month period was about to 
expire and that such action showed a lack of diligence. We know 
of no requirement that in order to be entitled to have the trial 
period extended, either the court or the prosecutor, or both, must 
take into consideration the subsequent events that might justify a 
continuance. We are mindful that settlement negotiations might 
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have caused a delay in setting the trial date, but we do not find that 
fact to be significant. 

With these arguments settled, we finally get to the crux of 
Roundtree’s arguments. We think an orderly determination 
requires the consideration of two issues: (1) whether the oral, 
unsworn statements made by the prosecutor to the court in the 
presence of Roundtree and his counsel was a satisfactory method 
to seek a continuance under the facts and circumstances of this 
case and (2) whether, assuming the method was satisfactory, the 
facts stated by the prosecutor, along with other information in the 
record properly before the trial court, constitute that which must 
be established for a continuance under § 29-1207(4)(c)(i). 

We will start with a thorough summary of the record made at 
the November 27, 2001, hearing. The prosecutor stated that he 
and defense counsel had been engaged in plea negotiations which 
fell through and that the prosecutor thus had made attempts to 
start the paperwork to bring back three witnesses who were in 
federal penitentiaries in neighboring states. The prosecutor stated 
that the State had been “told by the federal authorities who are in 
charge of the different penitentiaries that they could not guarantee 
that any of the individuals would be available by December 11th 
even though the trial is scheduled to commence at that time.” The 
prosecutor then requested that the matter be continued until 
January 15, 2002, “at which time we could be assured of at least 
getting those federal prisoners back here in town, and they would 
be ready to testify for the State when the trial would commence 
on or about Tuesday, January 15th.” The prosecutor stated that the 
State could not proceed without those witnesses. 

Defense counsel objected to the continuance on the basis that 
it would extend the time of trial beyond the statutory 6-month 
period and stated: 

I certainly can sympathize with the State’s situation hav- 
ing to do with the federal penitentiary people, but I guess in 
a balancing of [Roundtree’s] right to speedy trial versus the 
Feds’ willingness to give up a prisoner . . . I don’t see how 
that should supersede a defendant’s right to speedy trial. 

In fairness to [the prosecutor], he did indicate to me a 
week or so ago that — and maybe even two weeks ago — 
that they may have some problems with getting the guys 
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from [neighboring states] back in time. I know he men- 
tioned that to me. So I’m not saying that he just told me 
about it [for] the first time today. I note that he mentioned 
that to me I would say within the last two weeks. 
The court queried whether there had been ongoing plea negoti- 
ations, and defense counsel answered: 
Several. I would say probably around the same conversation 
that when [the prosecutor] initially brought up the difficul- 
ties I think it was in the same conversation probably that he 
inquired whether he made an offer that I’ve discussed with 
my client and my client discussed with his mom and have 
decided that we want to proceed to trial. 
The court stated: 
I note that I signed the order setting this matter specifically 
for trial on November 14th, 2001. [Prosecutor], it sounds 
like you have proceeded diligently since that time, and it’s 
only been probably two weeks from that date — well, it’s 
less than two weeks — you have proceeded diligently in 
trying to get these gentlemen from the federal [peniten- 
tiaries] to testify; is that correct? 
The prosecutor replied in the affirmative. The prosecutor then 
stated that he had only recently been made aware that the peni- 
tentiaries would not guarantee the production of witnesses for 
the trial and that the penitentiaries take “upwards to three weeks 
plus” to process the paperwork and make appropriate arrange- 
ments to have inmates transferred. The prosecutor further stated 
that the situation was beyond the control of the State, that he 
thought there were more delays when dealing with the federal 
penitentiary system, and that he did not believe there would still 
be a problem getting the individuals to attend if the matter were 
continued until January 15, 2002. The judge indicated that good 
cause had been shown. Defense counsel then stated that he 
would consult with Roundtree to determine if he would want to 
appeal, so that the State would not have to obtain the witness for 
a trial that could not go on due to Roundtree’s appeal. The judge 
indicated he needed an order prepared showing that the contin- 
uance was granted for good cause. 
The State cites State v. Alcaraz, 8 Neb. App. 215, 590 N.W.2d 
414 (1999), in which case the judge, the prosecutor, and the 
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several attorneys representing four defendants being prosecuted 
at one time for an alleged sexual assault conversed about a con- 
tinuance that was requested by three of the defendants but 
resisted by one defendant. The continuance was granted, and the 
trial date was set with a view to the fact that the prosecutor was 
expecting a baby. The defendant who resisted the continuance 
later appealed on the basis of a violation of his constitutional 
right to a speedy trial. The issues considered in Alcaraz do not 
throw light on the issues of this case, but the case is interesting 
in that all of the facts considered by this court in that opinion 
were from unsworn statements of counsel. The court used the 
oral statements in the process of considering the one defendant’s 
argument that he was deprived of his constitutional right to a 
speedy trial, but the court also found that these oral statements 
did not factually justify all of the delay granted. We know very 
well that trials and hearings are usually set by the judge upon the 
oral statements of the lawyers who usually explain why a certain 
time is or is not satisfactory to them. Frequently, the facts rele- 
vant to the continuance are not in dispute. This informal practice 
frequently carries over into motions or requests for continu- 
ances, notwithstanding § 25-1148 and Neb. Rev. Stat. § 29-1206 
(Reissue 1995), and it is generally efficient from the standpoint 
of the bench and bar. 

[9] Oral or other informal statements are obviously a poor pro- 
cedure when speedy trial rights are involved. We are concerned 
with the legal effect of such a practice when a continuance is 
granted and then, upon appeal, there is a lack of an adequate 
record to support the continuance. We find no helpful discussion 
in appellate court decisions of Nebraska. With the hope of learn- 
ing what other courts do, we have researched the matter. 

[10] We begin with the proposition that “[m]Jere oral statements 
of counsel should not be received as evidence although objection 
to their reception may be waived.” 60 C.J.S. Motions & Orders 
§ 37(5)(b) (1969). That proposition was cited in Blatt v. Haile, 
291 S.W.2d 85 (Mo. 1956), for an opinion that oral statements are 
not the best method of offering evidence, but the court then went 
on to consider the oral statement. The appellate court in Jenkins v. 
Warren, 25 A.D. 569, 50 N.Y.S 957 (1898), stated that a motion 
cannot be granted for reasons orally stated to the court. However, 
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it is quite possible that the opposing party was not notified of the 
motion or present when the order was entered. In Fraser v. Fraser, 
39 Cal. App. 467, 179 P. 427 (1919), the trial court granted a con- 
tinuance and assessed costs based upon oral statements, and its 
order was affirmed on appeal. In support of its decision, the 
California court quoted authority that a lawyer is always under 
oath in court and that the weight of authority is that an omission 
to swear a witness must be objected to at trial. Interestingly, it 
cited City of O'Neill v. Clark, 57 Neb. 760, 78 N.W. 256 (1899), 
where the witnesses in an inferior tribunal were not sworn. The 
Nebraska court similarly stated that where the irregularity was 
known, a party could not allow the trial to proceed and then raise 
the issue of testifying without taking an oath after the verdict. 

In State v. Overton, 337 So. 2d 1058 (La. 1976), the prosecu- 
tion was granted an oral motion to continue with only the state- 
ment of the prosecutor, and this continuance ran contra to the 
defendant’s speedy trial rights. The Louisiana code required both 
a written motion stating the reasons for requesting a continuance 
and an affidavit, and the Overton court held that the requirements 
of the code were apparently waived. In State ex rel. B.M., 774 So. 
2d 1042 (La. App. 2000), the appellant claimed that the trial 
court erred in granting a continuance when a witness for the 
prosecution did not appear at a motion to suppress. The applica- 
ble rules required a written motion and affidavit, but the decision 
allowed an oral motion when the reason arose unexpectedly, and 
it was held there was no error. A similar result was obtained in 
Kleinrichert v. State, 260 Ind. 537, 297 N.E.2d 822 (1973), but in 
that case, the applicable statute allowed an oral motion unless the 
defendant requested a written one, and no request was made. The 
Kleinrichert case was cited and followed in Sims v. State, 267 
Ind. 215, 368 N.E.2d 1352 (1977), when a speedy trial issue was 
raised by the continuance granted upon the oral motion. 

In George v. State, 89 Nev. 47, 505 P.2d 1217 (1973), the court 
granted the prosecutor’s oral motion for a continuance when a 
witness did not appear, even though the rules required that all 
motions for continuance be made on affidavit. But it was held on 
appeal that the defendant waived the error by not appealing under 
a certain procedure. In State v. Pippin, 72 N.C. App. 387, 324 
S.E.2d 900 (1985), the prosecution argued that the trial court 
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erred in accepting certain oral statements of defense counsel. The 
North Carolina court cited the same quote from 60 C.J.S. 
Motions & Orders § 37(5)(b) (1969) that we have cited above; 
remarked that in connection with speedy trial claims, the court 
has cautioned counsel to develop evidentiary records; noted that 
the prosecutor expressed no objections to the oral statements 
even though the statements would not have been matters within 
defense counsel’s personal knowledge; and further acknowl- 
edged that the court had relied on several representations made 
by the prosecutor on matters within the prosecutor’s personal 
knowledge. In U.S. v. Gonzales, 137 F.3d 1431 (10th Cir. 1998), 
the trial court had heard a case involving a speedy trial issue. It 
is clear from the opinion that the trial court made oral inquiries 
about the prosecutor’s availability. The appellate court found that 
the inquiry was not thorough in view of the speedy trial issue and 
remanded the case, but we think it is at least significant that the 
issue was being settled on what appeared to be the unsworn state- 
ments of the prosecutor. In State v. Traversie, 387 N.W.2d 2 (S.D. 
1986), the trial court granted a motion to continue upon the oral 
motion and oral statements of the prosecutor when there was a 
statute requiring that motions for continuance be supported by 
affidavit. There was some confusion between case law and rules 
of criminal procedure, but the court held that South Dakota law 
permitted the trial courts to consider oral motions for continu- 
ance notwithstanding a statute providing otherwise. 

[11] We find no case where an appellate court has reversed a 
trial court’s order granting an oral motion for continuance when 
both parties were present and represented and the only showing 
was by the oral unsworn statement of the prosecutor. In this case, 
the oral statements of the prosecutor were of facts within his 
knowledge. If the facts as stated were questioned, it would have 
been simple for either party to have asked the judge to swear the 
prosecutor and the prosecutor could have stated the same facts 
under oath. Defense counsel did not question the procedure used 
until the brief was filed in this court. He did not so much as imply 
he questioned the facts stated by the prosecutor that the witnesses 
were unavailable and necessary. Defense counsel quite honor- 
ably admitted to conversations with the prosecutor that were at 
least relevant to the diligence of the prosecutor in trying to obtain 


640 11 NEBRASKA APPELLATE REPORTS 


the witnesses from federal custody. We find no other cases that 
throw any light on the issue under consideration. From the above 
cases, we conclude that it is not error for a trial court to grant a 
continuance when the factual basis for granting the motion is 
wholly or largely dependent upon the oral statements of the pros- 
ecutor and the defense does not object to the procedure. We 
believe that by the defense’s silence, it has waived any require- 
ment that the motion or showing be in writing or under oath. 

[12] The appellate courts that have considered the question 
have warned that where there is a possible speedy trial issue, it is 
wise to use a written affidavit. We reiterate that sentiment. 
However, we conclude that it is not error for a trial court to grant 
a prosecutor an oral motion for a continuance under § 29-1207(4) 
even though the only showing is by the oral statements of the 
prosecutor when the defendant and his or her counsel are present 
and do not object on the record to the oral motion and showing, 
and where the facts as stated by the prosecutor would be suffi- 
cient if they had been contained in an affidavit or otherwise made 
under oath. 

{13] The next question is whether the facts in the record and 
the facts in the prosecutor’s statement are sufficient to satisfy 
the elements of § 29-1207(4)(c)(i). We point out that one of the 
most cogent reasons for making the showing for a continuance 
in writing under oath is that such formality tends to ensure that 
the showing includes the facts necessary to justify the continu- 
ance. In this case, we must marshall the facts from the prosecu- 
tor’s statement. The record shows that on November 14, 2001, 
the judge set the trial to commence on December 13. That order 
was changed on November 21 to set the trial for December 11. 
On November 14, the prosecutor had the duty to diligently com- 
mence to prepare for the trial that was set to start on December 
13 and was later advanced to December 11. In essence, the pros- 
ecutor stated that the State was going to bring back for trial three 
major witnesses, whom he named, who were in federal peniten- 
tiaries in neighboring states. The prosecutor further stated that 
when negotiations fell through, he made attempts to start the 
paperwork to obtain these witnesses for trial, and that he had 
been told by the authorities in charge of the penitentiaries where 
these witnesses were being held that they could not guarantee 
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the witnesses would be available by the date set for trial. The 
prosecutor stated that the State could not proceed without these 
witnesses. He stated that it takes upward of 3 weeks to have an 
inmate transferred and that he had only recently been made 
aware of the problem. The prosecutor asked that the trial be con- 
tinued until January 15, 2002, a date when he could be assured 
the prisoners would be available to testify for the State. 

We ignore the statements made by the judge, but we do observe 
that the trial docket shows three writs of habeas corpus ad testifi- 
candum were signed on November 26, 2001, and that two of the 
three witnesses named by the prosecutor were endorsed as wit- 
nesses on the information. Defense counsel objected to the con- 
tinuance because it would extend the trial beyond the 6 months. 
He stated, however, that he could sympathize with the State’s sit- 
uation having to deal with the federal penitentiary people. But in 
a balance of Roundtree’s right to a speedy trial versus the will- 
ingness of federal authorities to make available a prisoner, 
defense counsel believed that Roundtree’s rights should prevail. 
Defense counsel also stated, in effect, that around the same time 
that he and the prosecutor last had a settlement negotiation, 
maybe 2 weeks before, the prosecutor told him that the State 
might have trouble getting the prisoners to Nebraska. 

We conclude that the above-summarized facts support a find- 
ing that evidence material to the State’s case was unavailable for 
the time set for trial, that the prosecutor exercised due diligence 
to obtain such evidence—the attendance of the three witnesses 
at trial, and that there were reasonable grounds to believe that 
such evidence would be available at the later trial date—January 
15, 2002. We find that the trial court did not abuse its discretion 
in granting the continuance. We therefore determine that the 
period of delay caused by the continuance is excluded in speedy 
trial calculations and that the 6-month period was extended past 
January 15. Since the motion to discharge was filed prior to that 
date, the motion was properly denied. 


CONCLUSION 
We conclude that Roundtree is not entitled to an absolute dis- 
charge, and we therefore affirm the judgment of the district court. 
AFFIRMED. 
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SiEvERS, INBopy, and Moore, Judges. 


Mookre, Judge. 
I. INTRODUCTION 

The Brown County assessor notified the Brown County 
Agricultural Society, Inc. (the Agricultural Society), that her 
office had determined that a certain portion (the contested space) 
of the Johnstown Community Hall (the Community Hall) was not 
being used for a public purpose and thus was subject to real prop- 
erty taxation. The Agricultural Society filed a protest with the 
Brown County Board of Equalization (Brown County), seeking 
tax-exempt status for the entire Community Hall. Upon consider- 
ation of the protest, Brown County denied tax-exempt status for 
the contested space, finding that the sale of alcohol in the 
Community Hall was not a proprietary function of an agricultural 
society and that the use of the area in which alcohol was sold was 
more than incidental. The Agricultural Society appealed to the 
Nebraska Tax Equalization and Review Commission (the TERC). 
The TERC considered whether the contested space was being 
used for a public purpose and affirmed the decision of Brown 
County to deny tax exemption of the contested space. For the fol- 
lowing reasons, we reverse, and remand with directions. 


II. BACKGROUND 

The Agricultural Society is a county agricultural society duly 
organized and existing under the County Agricultural Society 
Act, Neb. Rev. Stat. § 2-250 et seq. (Reissue 1997 & Cum. Supp. 
2002), and is a public benefit corporation as defined by Neb. Rev. 
Stat. § 21-1914(26) (Reissue 1997). It has been in operation for 
67 years, and during that time, its primary function has been to 
provide Brown County with a 3-day fair every year. If a county 
agricultural society fails to hold a fair for at least 3 successive 
days, it loses its tax support pursuant to § 2-260. The Agricultural 
Society receives some county tax dollars. Additional funds in its 
budget are derived from sources including catering and hall 
usage, fundraisers, sale and placement of advertising signs in the 
hall, and admission or gate fees, as well as other revenue gener- 
ated during the county fair. A county agricultural society is 
authorized to acquire real estate for the purposes of establishing 
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fairgrounds and holding county fairs pursuant to § 2-262, and the 
Agricultural Society has exercised that authority by acquiring 
and holding certain real property commonly known as the Brown 
County Fairground (the fairgrounds). The fairgrounds are located 
within the corporate limits of the village of Johnstown. 

Located upon the fairgrounds is the Community Hall, within 
which is located the contested space that Brown County deter- 
mined to be taxable for the tax year 2001. The Community Hall 
has been located upon the fairgrounds since the 1950’s, when a 
building that served as a barracks for officers during World War II 
was relocated to the fairgrounds. In 1997, the Agricultural 
Society, in conjunction with Johnstown, refurbished that original 
Community Hall structure. Johnstown received a $75,000 com- 
munity development block grant for the project; a loan in the 
amount of $75,000, together with matching funds in the amount 
of $50,000, was obtained by the Agricultural Society from the 
U.S. Department of Agriculture; and labor and equipment valued 
at $26,000 were donated by the Agricultural Society members, for 
a total public investment in refurbishing the Community Hall of 
approximately $226,000. The Agricultural Society pays approxi- 
mately $15,000 per year for debt service (including both principal 
and interest), utilities, and insurance for the Community Hall. 
After the renovation, the Community Hall contained approxi- 
mately 10,088 square feet. It is fully air conditioned and has a 
food service and kitchen area, a walk-in storage cooler, restrooms, 
and a large meeting room capable of holding 600 people. The 
Brown County Fair is held each year over the Labor Day week- 
end. The Community Hall is used during the fair to hold dances 
and provide a free barbecue for those attending the fair. 

When the fair is not being conducted, the Agricultural Society 
allows the Community Hall to be used occasionally for certain 
other activities. A listing of the activities that occurred in the 
Community Hall between August 1999 and February 2002 
shows that the Community Hall was used approximately 52 
times over this period for things such as a polling place, public 
meetings on telephone service announcements, school activities, 
extension club meetings, wedding receptions, graduations, 
reunions, and dances not associated with the county fair. The 
Community Hall was not leased on any long-term basis for any 
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activity; rather, the use of the Community Hall was limited to 
recreational and community activities during which it was occu- 
pied for up to approximately 7 hours for a particular activity. 

In February 2000, the Agricultural Society applied for a class 
M liquor license, which was issued on May 1. The Agricultural 
Society had decided to apply for a liquor license so that it would 
have greater control over the consumption of alcoholic liquors 
during the annual county fair and to provide additional revenue 
to support the fair. The license covers the entirety of the 
Community Hall as well as a 50- by 200-foot beer garden area 
just outside of the Community Hall. There is no permanent bar in 
the Community Hall, and liquor is kept locked in a walk-in 
cooler when not being used for an event. From August 1999 to 
February 2002, the availability of alcohol was requested at 27 out 
of the 52 non-county-fair uses of the Community Hall. 

On February 28, 2001, a notice of taxable status was sent to the 
Agricultural Society by Charlene Fox, the Brown County asses- 
sor, advising the Agricultural Society that her office had deter- 
mined that the Community Hall was not being used or developed 
for use for a public purpose and was therefore subject to property 
taxation for the tax year 2001. On March 26, the Agricultural 
Society filed a timely protest with Brown County as authorized by 
Neb. Rev. Stat. § 77-202.12(2) (Cum. Supp. 2002). The protest 
was heard during the April 3 meeting of Brown County, which 
meeting various Agricultural Society members attended. During a 
subsequent meeting on April 17, Brown County denied the 
Agricultural Society tax-exempt status, finding that the sale of 
alcohol in the Community Hall is not a proprietary function of an 
agricultural society and that the use of the area in which alcohol 
was sold was more than incidental. Brown County further found 
that “the balance of the [C]ommunity [H]all and portions of the 
real estate outside the [C]ommunity [H]all are used for the con- 
sumption of . . . alcohol.” Brown County determined that an area 
measuring 24 by 60 feet within the Community Hall, comprising 
the storage area and kitchen area, would be taxable. 

The Agricultural Society filed an appeal with the TERC on 
May 30, 2001, from the decision of Brown County. Before the 
TERC, the Agricultural Society presented testimony from Russ 
Dodd, the Agricultural Society’s treasurer. Dodd testified 
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regarding the development and use of the Community Hall and 
specifically testified, without objection, that the Agricultural 
Society considered the refurbishing of the Community Hall as 
an improvement to the community. Dodd further testified that 
the primary function of the Agricultural Society was to provide 
the community a 3-day fair every year and that its responsibili- 
ties included the generation of sufficient funds to hold the fair. 
Dodd testified that the Community Hall was available to anyone 
who wished to use it by signing a use agreement and paying a 
fee that was generally $50 if the Agricultural Society catered the 
event and $75 if it did not. Individuals signing agreements for 
the use of the Community Hall make use of the entire hall or 
only a portion thereof depending on the nature of the event. The 
funds generated from hall usage and catering are used largely 
for making payments on the loans that were taken out to refur- 
bish the building. During 2000-2001, the Agricultural Society’s 
catering and usage fees totaled $25,208. Dodd stated that the 
Community Hall is the only facility within the community, other 
than the high school gymnasium, in which events of any size can 
be conducted. The record indicates that in Ainsworth, about 10 
miles away from Johnstown, there are an Elks Club, a Legion 
Club, and a new Ainsworth community center. 

Fox testified that based upon her review of Nebraska’s 
Department of Property Assessment and Taxation’s regulations, 
she concluded that the use of the Community Hall for meetings, 
weddings, and similar activities was more than incidental. Fox 
also did not consider the use and sale of alcohol “a community 
improvement or an ag[ricultural] interest.” Fox acknowledged 
that alcohol is consumed throughout the entire building as well 
as in the beer garden outside of the Community Hall. When 
asked how she reached her decision to tax only part of the build- 
ing as opposed to the entire Community Hall and beer garden 
area, Fox replied: 

Well, I basically felt that I should be — that I could treat 
them, perhaps, like I would treat a permissive exemption, 
permissive type exemption, even though they really are not 
one, and that I would just use the portion of the building 
where the alcohol basically was being served out of, kept 
in and served out of. 
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In addition to considering the fact that the Agricultural Society 
had a liquor license, Fox, in reaching her decision, also consid- 
ered whether the Community Hall was “really being used totally 
for public purpose[s].” Fox testified that she did not consider 
wedding dances, family reunions, private parties, and similar 
events to be uses of the Community Hall for a public purpose. 
Fox agreed that the contested space was being used in a “com- 
mingled” fashion for both public and nonpublic purposes, rather 
than being used in a separate and distinct fashion for purposes 
restricted to that space alone. Fox acknowledged that the 
Community Hall had never been unavailable for county fair pur- 
poses because of other uses and that whatever other uses the 
Agricultural Society had made of the Community Hall had not 
detracted from its primary use for the fair. Upon examination by 
one of the TERC commissioners, Fox indicated that she felt that 
by taxing the area of the Community Hall where alcohol is kept 
and served, but not the entire area where alcohol is consumed, 
she was “being fair” to the Agricultural Society. 

The TERC issued findings and an order on April 15, 2002, 
affirming the decision of Brown County to deny tax exemption of 
the contested space. It concluded that the contested space is not 
used to carry out the duties or responsibilities imposed by law on 
the Agricultural Society and is not used for a qualifying public 
purpose. In reaching its decision, the TERC examined exhibit 8, 
the listing of events held at the Community Hall between August 
1999 and February 2002, and found that the Community Hall 
was used a total of 44 days for a public purpose during the 
approximately 29 months, or 850 days, represented on exhibit 8. 
The TERC also determined that the contested space was utilized 
for nonpublic purposes for 78 out of the 850 days considered. 
The TERC concluded that the use of the contested space for non- 
governmental purposes was not an “ ‘incidental’” use, but was, 
instead, the predominant use of the contested space. With regard 
to the class M liquor license obtained by the Agricultural Society, 
the TERC essentially disregarded the emphasis placed by Brown 
County on the sale or consumption of alcohol, finding that if the 
liquor license defeated the tax exemption, then the entire 
Community Hall should be subject to taxation, since the license 
applied to the entire structure. The TERC concluded that Brown 
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County’s reliance on the liquor license in determining whether 
the contested space was put to a public use was inconsistent with 
Brown County’s actual decision with regard to taxation. Further 
details of the TERC’s findings and order will be discussed below 
as necessary. 


III. ASSIGNMENTS OF ERROR 

The Agricultural Society asserts, combined and restated, that 
the TERC erred in (1) finding that the contested space was not 
being used for a public purpose as defined in Neb. Rev. Stat. 
§ 77-202 (Cum. Supp. 2000); (2) finding that occasional use of 
the contested space for meetings, dances, dinners, and recep- 
tions was not an incidental use of the premises; (3) finding that 
the contested space was leased for nonpublic purposes as the 
term “lease” is used in § 77-202(1)(a)(ii); and (4) finding that 
the Agricultural Society failed to meet its burden of demonstrat- 
ing that the decision of Brown County was unreasonable or arbi- 
trary under the facts. 


IV. STANDARD OF REVIEW 

[1-4] Decisions rendered by the TERC shall be reviewed by 
the court for errors appearing on the record of the commission. 
Marshall v. Dawes Cty. Bd. of Equal., 265 Neb. 33, 654 N.W.2d 
184 (2002). When reviewing a judgment for errors appearing on 
the record, the inquiry is whether the decision conforms to the 
law, is supported by competent evidence, and is neither arbi- 
trary, capricious, nor unreasonable. Jd. However, in instances 
when an appellate court is required to review cases for error 
appearing on the record, questions of law are nonetheless 
reviewed de novo on the record. Jd. The meaning of a statute is 
a question of law, and a reviewing court is obligated to reach its 
conclusions independent of the determination made by the 
TERC. City of Alliance v. Box Butte Cty. Bd. of Equal., 265 Neb. 
262, 656 N.W.2d 439 (2003). 

[5-7] An exemption from taxation is never presumed. 
Lackawanna Leather Co. v. Nebraska Dept. of Rev., 259 Neb. 100, 
608 N.W.2d 177 (2000). The burden of showing entitlement to a 
tax exemption is on the applicant. /d. Since a statute conferring an 
exemption from taxation is strictly construed, one claiming an 
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exemption from taxation of the claimant or the claimant’s property 
must establish entitlement to the exemption. /d. 


V. ANALYSIS 


1. CONTESTED SPACE USED FOR PUBLIC PURPOSE 
The first issue presented in this appeal is whether the use of the 
contested space within the Community Hall constitutes a public 
use of the premises entitling the Agricultural Society to a property 
tax exemption for the contested space. The property tax exemp- 
tions relevant to this appeal are found in § 77-202, which provides 
in relevant part: 

(1) The following property shall be exempt from prop- 
erty taxes: 

(a) Property of the state and its governmental subdivi- 
sions to the extent used or being developed for use by the 
state or governmental subdivision for a public purpose. For 
purposes of this subdivision, public purpose means use of 
the property (i) to provide public services with or without 
cost to the recipient, including the general operation of gov- 
ernment, public education, public safety, transportation, 
public works, civil and criminal justice, public health and 
welfare, developments by a public housing authority, parks, 
culture, recreation, community development, and cemetery 
purposes, or (ii) to carry out the duties and responsibilities 
conferred by law with or without consideration. Public pur- 
pose does not include leasing of property to a private party 
unless the lease of the property is at fair market value for a 
public purpose. Leases of property by a public housing 
authority to low-income individuals as a place of residence 
are for the authority’s public purpose. 

(Emphasis supplied.) 
We also consider § 2-251, which provides: 

All county agricultural societies existing, organized, or 
reinstated on or after January 1, 1998, shall comply with the 
County Agricultural Society Act and shall annually offer 
and award premiums and perform such other acts which 
such society deems will be for the improvement of agricul- 
ture, industry, homes, and communities of the state. For 
purposes of the act, county agricultural society means all 
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county agricultural societies existing, organized, or rein- 
stated on or after January 1, 1998. 
(Emphasis supplied.) 

In its order, the TERC found that the walk-in cooler, kitchen, 
and food preparation and service area in the contested space were 
used for cold food and liquor storage and for the cooking and 
other preparation and service of food. The TERC found that while 
this was consistent with the Agricultural Society’s stated goal of 
providing barbecues to those attending the annual fair, “[t]here is 

. nothing in the statutes which compels the [Agricultural] 
Society to provide a free meal to those attending the fair.’ The 
TERC concluded that “[t]here is, in sum, no evidence to support 
the contention that the use of the contested space is necessary to 
perform the duties imposed on the [Agricultural] Society by law.” 
The TERC further concluded that the Agricultural Society failed 
to adduce sufficient clear and convincing evidence that the con- 
tested space was used to satisfy any of the purposes listed in 
§ 77-202(1)(a)(i). 


(a) Necessity of Contested Space 
to Perform Duties Imposed by Law 

The Agricultural Society is required by law to conduct a 
county fair each year pursuant to § 2-260 and is authorized to 
acquire real estate as may be necessary for the purpose of hold- 
ing the fair pursuant to § 2-262. The TERC found that the use of 
the contested space is not necessary for this purpose, since the 
Agricultural Society is not statutorily required to provide a free 
barbecue. However, it is not necessary that an entity be statuto- 
rily mandated to perform an activity in order for the property to 
be considered necessary to carry out duties imposed by law. See 
City of Alliance v. Box Butte Cty. Bd. of Equal., 265 Neb. 262, 
656 N.W.2d 439 (2003). While the TERC is correct that no 
Statute requires the provision of a free barbecue, there is nothing 
in the statutes that specifically sets forth the activities an agri- 
cultural society is required to offer at a county fair. Certainly, 
the consumption of food and beverages is a common activity at 
a county fair. The provision of facilities to accomplish this activ- 
ity is consistent with an agricultural society’s conducting a 
county fair. Viewed in another light, if the contested space is not 
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“necessary” for the holding of a county fair, the same could be 
found true of the entire building. The balance of the Community 
Hall, which balance Brown County considers exempt, includes 
a large common room with tables and chairs as well as an out- 
door beer garden area. The balance of the building is used dur- 
ing the fair as a location for fair attendees to sit and eat the meal 
provided by the Agricultural Society as well as to use the 
restroom facilities. If the Agricultural Society is not required to 
provide a meal to fair attendees, then it is also not required to 
provide a facility for the consumption of the meal. 

We conclude that it is arbitrary and unreasonable to carve out 
a portion of the Community Hall and determine that it is not 
necessary for the holding of a county fair. If the balance of the 
Community Hall serves the purpose of a county fair, then the 
contested space does as well. The Community Hall would be of 
little benefit during the fair without the kitchen, food service, 
and storage areas. 


(b) Public Purpose Under § 77-202(1)(a) 

Dodd testified that the Agricultural Society considered the 
refurbishing of the Community Hall as an improvement to the 
community. The record shows that although there are other meet- 
ing facilities approximately 10 miles distant in Ainsworth, the 
Community Hall is the only facility within Johnstown, other than 
the high school gymnasium, in which events of any size can be 
conducted. The contested space is clearly used for many things 
that the parties agree are “public uses,” that is, for the provision of 
dances and barbecues during the county fair, as a polling place, 
for meetings of the Agricultural Society, for school science fairs, 
and similar activities. 

Making the contested space available to the public for reason- 
able private recreational uses fits within the duties conferred by 
law upon the Agricultural Society and is a use designed to pro- 
mote recreation and community development within Johnstown. 
Given the broad language of the mandate given to the 
Agricultural Society in § 2-251, we find that the decision that the 
use of the contested space did not constitute a public use did not 
conform to the law, was not supported by competent evidence, 
and was arbitrary, capricious, and unreasonable. 
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2. INCIDENTAL USE OF CONTESTED SPACE 

[8,9] Section 77-202(1)(c) provides that “[p]roperty owned by 
and used exclusively for agricultural and horticultural societies” 
shall be exempt from property taxes. The concept of exclusive use 
has been defined in the Nebraska Administrative Code as “the 
predominant use of the property, to such an extent that an occa- 
sional or incidental use of the property for other purposes will not 
disqualify the property for an exemption.” 350 Neb. Admin. Code, 
ch. 40, § 004.02 (2002). “Incidental use shall mean a use of a 
property which is other than the primary use and is so minor or 
secondary in nature as not to distract from the primary use.” 350 
Neb. Admin. Code, ch. 15, § 002.21 (2002). In the context of tax 
exemption for charitable uses, the Nebraska Supreme Court has 
held that exclusive use means the primary or dominant use of 
property, as opposed to incidental use. Bethesda Found. v. Buffalo 
Cty. Bd. of Equal., 263 Neb. 454, 640 N.W.2d 398 (2002). It has 
also held that the primary or dominant use of a property is con- 
trolling in determining whether property is exempt from taxation. 
Id. Therefore, even if the use of the contested space for events 
such as wedding and graduation receptions is not considered a 
public use of the space, the contested space may still be treated as 
tax-exempt property if use of the space for those purposes is inci- 
dental to the primary use of the contested space for the annual 
county fair. 

In concluding that the extent of the “non-public” use of the 
contested space was contrary to the statutory and regulatory 
provisions, the TERC applied a rather mechanical approach and 
determined that the “non-public” uses permitted by the 
Agricultural Society constituted the predominant use of the con- 
tested space. Upon its examination of exhibit 8, the listing of 
events held at the Community Hall between August 1999 and 
February 2002, the TERC concluded that the property was put 
to “no use” for 728 days out of approximately 850 total days and 
that the property was “ ‘used’ ” for a total of 122 days during this 
period. Based on its evaluation of which uses were or were not 
public uses, the TERC then concluded that the property was 
used for 44 out of 122 days for a public purpose, or used 36 per- 
cent of the time for public purposes and 64 percent of the time 
for nonpublic purposes. 
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While this analysis demonstrates that the Community Hall 
premises are used on more “usage” days for what the TERC 
deems nonpublic purposes, this does not necessarily mean that 
the use of the contested space for nonpublic purposes is more 
than incidental. During the days of “non-use,” the property is 
still being held by the Agricultural Society for its primary pur- 
pose of conducting an annual county fair. It is noted in 84 C.J.S. 
Taxation § 335 (2001): 

Under constitutional or statutory provisions granting 
exemption with respect to property used exclusively, solely, 
wholly, or strictly for charitable purposes, exemption will be 
granted where the charitable use is exclusive, and denied 
where it is not. Nevertheless, the courts have not hesitated to 
give the word “exclusive,” as used in these statutes, an elas- 
tic interpretation. The fact that property is used principally 
or largely for the purposes specified by statute has been held 
insufficient ground for exemption, although other authorities 
hold that a primary use for such purposes is sufficient. 

In Lincoln Woman’s Club v. City of Lincoln, 178 Neb. 357, 133 
N.W.2d 455 (1965), the court upheld the tax exemption of a 
women’s club. In that case, a building and, in particular, certain 
portions of that building were used by the club only a small frac- 
tion of the time. The court noted that while premises not used at 
all would not qualify for tax exemption under the relevant con- 
stitutional and statutory provisions, it did not follow that the 
premises must be used on a continuous or daily basis or any 
major proportion of the time. The court concluded that if the 
property was actually used exclusively for educational, religious, 
or charitable purposes, the exemption was not lost because the 
use was for less than full time. Based upon the foregoing author- 
ity, we conclude that it was arbitrary for the TERC to disregard 
the days when the Community Hall property was not actually 
used in determining its primary purpose. 

Other jurisdictions have upheld tax exemptions of property 
owned by agricultural societies but used by other individuals or 
groups. See, Mtr. Agric. Soc. v Cluchey, 40 N.Y.2d 194, 201-02, 
352 N.E.2d 552, 555 (1976) (allowing tax exemption where 
agricultural society rented fairgrounds to trotting association 
when society demonstrated its “permanent use” of property as 
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fairground under statute not requiring “ ‘exclusive use’ ” test); 
West Hartford v. Connecticut Fair Asso., 88 Conn. 627, 92 A. 
432 (1914) (stock corporation organized to hold agricultural 
fairs was not deprived of exemption from taxation due to its 
leasing of fairgrounds for horse and automobile racing when not 

‘ holding fairs); Agricultural Soc v Saginaw, 142 Mich. App. 173, 
368 N.W.2d 878 (1984) (tax exemption for property owned by 
agricultural society not lost where fairgrounds used by public 
for private storage during off-season). 

In the present case, the record indicates that the primary use of 
the contested space is for the annual county fair. The Community 
Hall property has never been unavailable for use during the 
county fair because of the other uses, and these other uses have 
not detracted from the property’s primary use. We conclude that 
the use of the contested space for wedding and graduation recep- 
tions and similar events, if not use for a public purpose, is use that 
is incidental to use of the property for its main purpose in con- 
junction with conducting the annual county fair. The decision of 
the TERC to the contrary is contrary to the law, is not supported 
by the evidence, and is arbitrary, capricious, and unreasonable. 


3. LEASE OR LICENSE OF CONTESTED SPACE 

We address one final issue raised by the TERC’s findings and 
order. The TERC found that the record demonstrated that the use 
of the Community Hall was “leasing for non-public purposes,” 
a use specifically prohibited by § 77-202. That statute specifi- 
cally provides in subsection (1)(a)(ii) that “[{pJublic purpose 
does not include leasing of property to a private party unless the 
lease of the property is at fair market value for a public pur- 
pose.” The Agricultural Society argues that the premises in 
question are not “leased” to private parties as the term “lease” is 
used in the above-quoted statutory provision. We agree. 

(10-12] According to 350 Neb. Admin. Code, ch. 15, § 002.15 
(2002), “Lease shall mean a contract between the lessor and 
lessee wherein the lessor conveys to the lessee the exclusive right 
to possess, use, and enjoy property for a specified period of time 
in exchange for legal consideration. Lease shall not include an 
easement or license in property.” A lease is a species of contract 
for the possession and profits of land and tenements, either for 
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life or for a certain period of time, or during the pleasure of the 
parties; and the essential elements of a contract must be present. 
Teters v. Scottsbluff Public Schools, 5 Neb. App. 867, 567 
N.W.2d 314 (1997), reversed in part on other grounds 256 Neb. 
645, 592 N.W.2d 155 (1999). A lease of real estate is a hiring or 
renting of it for a certain time for a named consideration. /d. A 
license in respect of realty is an authority to do an act on the land 
of another without possessing any estate in the land and is to be 
distinguished from a grant or demise creating some interest in the 
property. Id. 

The record in the present case indicates that individuals who 
wish to make use of the Community Hall for short periods enter 
into usage agreements with the Agricultural Society, which 
charges a fee for the use, that fee being generally $50 if the 
Agricultural Society caters the event and $75 if it does not. Based 
on the record before us, we conclude that the usage agreements 
entered into by the Agricultural Society and private individuals 
are more in the nature of licenses than leases. The Agricultural 
Society charges a fee for use of the premises, which fee varies 
according to the level of service provided by the Agricultural 
Society in conjunction with the event. The Agricultural Society is 
not granting these individuals an estate or interest in the land as 
contemplated by a lease arrangement. We are not presented with 
a situation where the Agricultural Society is renting out the 
Community Hall, or certain portions thereof, on a monthly basis 
for use as a restaurant, lounge, or some other commercial use. The 
usage agreements employed by the Agricultural Society are more 
akin to grants of authority to private individuals to conduct a par- 
ticular recreational celebration upon Agricultural Society land 
without possession of any estate in that land. Accordingly, we 
conclude that the TERC’s finding that the contested space is being 
leased for nonpublic purposes in violation of the prohibition 
found in § 77-202(1)(a)(ii) is contrary to the law, is not supported 
by the evidence, and is arbitrary, capricious, and unreasonable. 


4. DECISION OF BROWN COUNTY 

UNREASONABLE OR ARBITRARY 
In its findings and orders, the TERC concluded that the 
Agricultural Society had failed to demonstrate by clear and 
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convincing evidence that the decision of Brown County was 
unreasonable or arbitrary. Based upon our foregoing discussion, 
we conclude that the Agricultural Society satisfied its burden of 
showing entitlement to a tax exemption for the contested space. 
See Lackawanna Leather Co. v. Nebraska Dept. of Rev., 259 
Neb. 100, 608 N.W.2d 177 (2000). The record clearly shows that 
the primary use of the contested space is in conjunction with 
the Agricultural Society’s obligation to conduct an annual 
county fair, that availability of the Community Hall for public 
meetings and reasonable private parties serves a legitimate pub- 
lic purpose of recreation and community improvement, and that 
any nonpublic uses of the contested space are incidental to its 
primary or dominant use. The TERC erred in finding that the 
Agricultural Society had not demonstrated that the decision of 
Brown County was unreasonable or arbitrary and in finding that 
the Agricultural Society was not entitled to a tax exemption for 
the contested space. 


VI. CONCLUSION 

We conclude that the contested space is owned by the 
Agricultural Society and used exclusively for agricultural soci- 
ety purposes within the meaning of § 77-202 in that the primary 
or dominant use of the property is for agricultural society pur- 
poses. Therefore, the TERC’s order is reversed, and the cause is 
remanded to the TERC with directions to instruct Brown County 
to grant the exemption to the Agricultural Society for the con- 
tested space. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court’s ruling on a motion to suppress evidence, 
apart from determinations of reasonable suspicion to conduct investigatory stops and 
probable cause to perform warrantless searches, is to be upheld on appeal unless its 
findings of fact are cleariy erroneous. 
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Investigative Stops: Warrantless Searches: Probable Cause: Appeal and Error. 
The ultimate determinations of reasonable suspicion to conduct an investigatory stop 
and probable cause to perform a warrantless search are reviewed de novo, and find- 
ings of fact are reviewed for clear error, giving due weight to the inferences drawn 
from those facts by the trial judge. 

Juvenile Courts: Criminal Law: Appeal and Error. Although an adjudication is 
not a criminal proceeding, an appellate court takes guidance from the criminal laws 
of Nebraska in reviewing the same. 

Constitutional Law: Search and Seizure. A seizure in the Fourth Amendment 
context occurs when in view of all of the circumstances surrounding the incident, 
a reasonable person would have believed that he or she was not free to leave. 
Constitutional Law: Search and Seizure: Police Officers and Sheriffs. Whenever 
a police officer restrains an individual’s liberty by force or some show of authority, 
the officer has seized that person for purposes of the Fourth Amendment. 
Warrantless Searches: Probable Cause: Police Officers and Sheriffs: Weapons. 
An officer who reasonably believes that a person is armed and dangerous is entitled 
for the protection of himself or herself and others to conduct a carefully limited 
search of the outer clothing of such person in order to discover weapons which may 
be used to assault him or her. 

Police Officers and Sheriffs: Investigative Stops: Probable Cause. In determin- 
ing whether an officer acted reasonably, it is not the officer's inchoate or unpartic- 
ularized suspicion or hunch that is given due weight, but the specific reasonable 
inferences which the officer is entitled to draw from the facts in light of his or her 
experience. 

Police Officers and Sheriffs. Whether a police officer has a reasonable suspicion 
based on sufficient articulable facts requires taking into account the totality of the 
circumstances. 

Juvenile Courts: Search and Seizure: Police Officers and Sheriffs. When a juve- 
nile is taken into temporary custody pursuant to Neb. Rev. Stat. § 43-248 (Reissue 
1998), the peace officer may conduct a search incident to temporary detention. 
Arrests: Warrantless Searches: Police Officers and Sheriffs: Weapons. Pursuant 
to a lawful custodial arrest, law enforcement officers may conduct a warrantless 
search of the person arrested and of the immediately surrounding area in order to 
remove any weapons that the arrestee may use to resist arrest or effect an escape and 
in order to prevent the concealment or destruction of evidence. 

Appeal and Error. An appellate court is not obligated to engage in an analysis 
which is not needed to adjudicate the case and controversy before it. 


Appeal from the Separate Juvenile Court of Lancaster County: 


Toni G. THorSON, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 


Reggie L. Ryder for appellant. 


Gary E. Lacey, Lancaster County Attorney, and Rodney D. 


Reuter for appellee. 
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SIEVERS, INBopy, and Moore, Judges. 


INBopy, Judge. 
I. INTRODUCTION 
This case involves the appeal of an adjudication of Adrian B. 
pursuant to Neb. Rev. Stat. § 43-247(1) (Cum. Supp. 2002) for 
possession of marijuana and possession of drug paraphernalia. 
For the reasons set forth herein, we affirm. 


II. STATEMENT OF FACTS 

On February 13, 2002, a petition was filed in the Lancaster 
County Separate Juvenile Court alleging that Adrian, a child 
under 18 years of age, was a juvenile as defined by § 43-247(1) 
for the reasons that on or about February 13, Adrian knowingly 
or intentionally possessed marijuana weighing 1 ounce or less, 
in violation of Neb. Rev. Stat. § 28-416(13)(a) (Cum. Supp. 
2002), and that on the same date, Adrian used, or possessed with 
the intent to use, drug paraphernalia to manufacture or inject, 
ingest, inhale, or otherwise introduce into the human body a 
controlled substance, in violation of Neb. Rev. Stat. § 28-441 
(Reissue 1995). 

On February 20, 2002, a denial was entered and the matter 
was set for formal hearing. Prior to the formal hearing, Adrian 
filed a motion to suppress alleging that evidence and statements 
were obtained in violation of Adrian’s constitutional rights, and 
the hearing on that motion was held on February 28. The sole 
witness at the hearing was Lincoln police officer Julie Pucket. 

Officer Pucket testified that on February 13, 2002, she was 
contacted by the Goodrich Middle School (Goodrich) principal, 
who reported that Adrian, who was on runaway status, was inside 
the school. Officer Pucket knew that Adrian was not currently a 
student at Goodrich, and she verified that Adrian was a runaway. 

Once Officer Pucket arrived at Goodrich, she made contact 
with Adrian, who was in a counselor’s office. Officer Pucket tes- 
tified that once she entered the counselor’s office, Adrian was 
not free to leave. Officer Pucket had Adrian give her his coat, 
which he either was wearing or had within his reach, and she 
patted down the outside of the coat. 

Officer Pucket testified that she had had significant contacts 
with Adrian in her capacity as a school resource officer for 3 
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years and that during the last year, she had had approximately 90 
contacts with Adrian. She further testified that her reasons for 
conducting the search were that because of her prior contacts 
with Adrian, she was aware that Adrian had been noncompliant, 
did not follow rules or listen to authority figures, and was dis- 
ruptive in the classrooms, and that she was concerned for officer 
safety and the safety of the students and staff at the school. 
However, Officer Pucket testified that she was not familiar with 
Adrian’s carrying any weapons. On cross-examination, Officer 
Pucket testified that she had no basis to believe that Adrian was 
armed or dangerous and that she considered everyone to be “a 
potential threat.” 

Officer Pucket initially patted down the exterior pockets of 
Adrian’s coat. She felt the edge of a blade in the right front coat 
pocket. Officer Pucket “suspected” that the item was a knife, 
and she removed the item from the coat pocket. The item turned 
out to be a pocketknife with a 3-inch blade. 

Officer Pucket then flipped the coat over to search the other 
exterior pocket, at which time a small marijuana “roach” fell out 
of the right front coat pocket, which was the same pocket from 
which she had removed the pocketknife. Officer Pucket also 
located Zig-Zag papers, a wrapping for marijuana cigarettes, in 
the right front coat pocket. After searching the coat, Officer 
Pucket, believing Adrian might have a weapon or additional con- 
traband on him, conducted a search of Adrian’s person, which 
resulted in the confiscation of a cigarette lighter. After Officer 
Pucket’s discovery of these items, Adrian was lodged at a juvenile 
detention facility. 

On April 22, 2002, the juvenile court overruled Adrian’s 
motion to suppress evidence. The court found: 

The officer had authority to take Adrian . . . into custody 
without a warrant as the officer had reasonable grounds to 
believe Adrian was a runaway. The officer was justified in 
making a brief patdown of Adrian based on the totality of 
the circumstances including the officer’s previous contact 
with Adrian, Adrian’s prior non conformity [sic] with rules 
known to the officer, her knowledge that Adrian was not a 
student at the school at the time of the incident, and his sta- 
tus as a runaway that allowed her to take him into custody 
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and for officer safety. The officer’s search could include 
Adrian’s coat as it was within Adrian’s reach at the time of 
search and would presumably go with Adrian when he left 
the school. 

The officer’s search revealed a weapon, that the officer 
was able to identify as a risk to the officer and others pres- 
ent, by feeling the exterior of Adrian’s coat. The officer 
was justified in proceeding with the search. 

In the process of proceeding with the search, the officer 
flipped over Adrian’s coat and an item fell from the coat to 
the floor. The officer recognized the item as marijuana, ille- 
gal contraband, and properly seized the marijuana. Further 
search of Adrian was warranted and “zig-zag” papers were 
then located in Adrian’s pocket. 

An adjudication hearing was held on April 19, 2002. The evi- 
dence considered consisted of Officer Pucket’s testimony at the 
suppression hearing and a stipulation that based upon Officer 
Pucket’s training and experience, she believed that the substance 
that she located in Adrian’s coat was marijuana and that Zig-Zag 
papers such as were located in Adrian’s coat are commonly used 
to inhale a controlled substance. Further, the parties stipulated 
that Adrian’s date of birth was January 1, 1989, and that the 
events alleged in the February 13, 2002, adjudication petition 
occurred in Lancaster County, Nebraska. 

Adrian renewed the issues raised in the motion to suppress, 
which motion had been overruled. The juvenile court found 
that the allegations contained in the adjudication petition were 
true beyond a reasonable doubt and adjudicated Adrian as a 
juvenile as defined by § 43-247(1). Adrian has timely appealed 
to this court. 


III. ASSIGNMENT OF ERROR 
On appeal, Adrian contends that the juvenile court erred in 
overruling his motion to suppress. 


IV. STANDARD OF REVIEW 
[1,2] A trial court’s ruling on a motion to suppress evidence, 
apart from determinations of reasonable suspicion to conduct 
investigatory stops and probable cause to perform warrantless 
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searches, is to be upheld on appeal unless its findings of fact are 
clearly erroneous. State v. Manning, 263 Neb. 61, 638 N.W.2d 
231 (2002). The ultimate determinations of reasonable suspicion 
to conduct an investigatory stop and probable cause to perform 
a warrantless search are reviewed de novo, and findings of fact 
are reviewed for clear error, giving due weight to the inferences 
drawn from those facts by the trial judge. State v. Burdette, 259 
Neb. 679, 611 N.W.2d 615 (2000). 


V. ANALYSIS 

[3] As noted above, Adrian contends on appeal that the juve- 
nile court erred in overruling his motion to suppress physical 
evidence seized. Although an adjudication is not a criminal pro- 
ceeding, we take guidance from the criminal laws of this state. 
In re Interest of Frederick C., 8 Neb. App. 343, 594 N.W.2d 294 
(1999); In re Interest of Cory P., 7 Neb. App. 397, 584 N.W.2d 
820 (1998); In re Interest of Shea B., 3 Neb. App. 750, 532 
N.W.2d 52 (1995). 


1. APPLICABILITY OF FOURTH AMENDMENT 

[4,5] First, we consider the applicability of the Fourth 
Amendment to the U.S. Constitution in the instant case. A 
seizure in the Fourth Amendment context occurs when, “‘“ ‘in 
view of all of the circumstances surrounding the incident, a rea- 
sonable person would have believed that he was not free to 
leave.’”’” In re Interest of Andre W., 256 Neb. 362, 366, 590 
N.W.2d 827, 830 (1999) (quoting State v. Soukharith, 253 Neb. 
310, 570 N.W.2d 344 (1997)). Further, “‘[w]henever a police 
officer restrains an individual's liberty by force or some show of 
authority, the officer has “seized” that person for purposes of the 
fourth amendment.’ ” In re Interest of Andre W., 256 Neb. at 366, 
590 N.W.2d at 830 (quoting State v. Caples, 236 Neb. 563, 462 
N.W.2d 428 (1990)). 

Officer Pucket testified that once she arrived at Goodrich and 
made contact with Adrian, he was not free to leave. Thus, the 
protection against unreasonable searches and seizures guaran- 
teed by the Fourth Amendment applies to this case, necessitat- 
ing an examination of whether Adrian’s constitutional rights 
were violated. 
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2. CONSTITUTIONALITY OF SEARCH 
We consider whether the pat-down search of Adrian was con- 
stitutional. The State has argued that the following exceptions to 
the search warrant requirement normally predicated by due proc- 
ess were applicable in this case: an investigatory detention, a 
search incident to a lawful arrest, and consent. 


(a) Investigatory Detention 

[6] An officer who reasonably believes that a person is armed 
and dangerous is entitled for the protection of himself or herself 
and others to conduct a carefully limited search of the outer 
clothing of such person in order to discover weapons which may 
be used to assault him or her. See, Terry v. Ohio, 392 U.S. 1, 88 
S. Ct. 1868, 20 L. Ed. 2d 889 (1968); In re Interest of Andre W., 
supra; State v. Craven, 253 Neb. 601, 571 N.W.2d 612 (1997). 

[7,8] In determining whether an officer acted reasonably, it is 
not the officer’s inchoate or unparticularized suspicion or hunch 
that is given due weight, but the specific reasonable inferences 
which the officer is entitled to draw from the facts in light of his 
or her experience. State v. Ellington, 242 Neb. 554, 495 N.W.2d 
915 (1993); State v. Coleman, 10 Neb. App. 337, 630 N.W.2d 
686 (2001). Whether a police officer has a reasonable suspicion 
based on sufficient articulable facts requires taking into account 
the totality of the circumstances. State v. Ellington, supra; State 
v. Coleman, supra. 

The evidence established that Officer Pucket was familiar 
with Adrian from her 3 years as a school resource officer and 
that in the past year, she had had more than 90 contacts with 
him. From these contacts, Officer Pucket was aware of Adrian’s 
history of not complying with rules and authority figures. She 
was also aware that Adrian was not a student at Goodrich and 
that Adrian was a runaway. 

However, Officer Pucket testified that she was not familiar with 
Adrian’s carrying weapons. Further, Officer Pucket testified that 
she had no basis to believe that Adrian was armed or dangerous. 
Based upon the totality of the circumstances, there is not suffi- 
cient evidence to establish that Officer Pucket reasonably believed 
that Adrian was armed and dangerous; consequently, she was not 
entitled to conduct a pat-down search on that basis, and this 
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exception to the warrant requirement cannot be relied upon to 
support Officer Pucket’s search of Adrian’s coat and his person. 


(b) Search Incident to Juvenile’s Temporary Custody 

Next, we consider whether the search was justified as a search 
incident to Officer Pucket’s taking temporary custody of Adrian 
pursuant to Neb. Rev. Stat. § 43-248(5) (Reissue 1998). The 
question of whether a search incident to temporary custody of a 
juvenile pursuant to § 43-248(5) may be performed presents an 
issue of first impression in Nebraska. 

Section 43-248 provides that “{a] juvenile may be taken into 
temporary custody by any peace officer without a warrant or 
order of the court when . . . (5) [t]here are reasonable grounds to 
believe that the juvenile has mun away from his or her parent, 
guardian, or custodian.” “No juvenile taken into temporary cus- 
tody under section 43-248 shall be considered to have been 
arrested, except for the purpose of determining the validity of 
such custody under the Constitution of Nebraska or the United 
States.” Neb. Rev. Stat. § 43-249 (Reissue 1998). 

Other courts have considered whether a search incident to 
temporary detention may be performed on juveniles who are “in 
custody” but have not been arrested. In State ex rel. J.M., 339 
N.J. Super. 244, 249, 771 A.2d 651, 654 (2001), the New Jersey 
Superior Court recognized a “‘search incident to detention’ ” 
exception to the warrant requirement but found that in the case 
before it, the exception was not applicable because the search 
occurred at the police station, not at the time of the detention, 
and thus was remote in both time and place from the location of 
the detention. 

In Matter of Terrence G., 109 A.D.2d 440, 492 N.Y.S.2d 365 
(1985), the New York Supreme Court considered whether the pat- 
down search of a juvenile taken into custody was constitutionally 
permissible. Officers took the juvenile into custody after observ- 
ing him standing outside a subway station at 12:30 p.m., in a high 
crime area and in violation of truancy laws. Upon taking him into 
custody, officers conducted a pat-down search for weapons. 

In finding that the pat-down search was permissible, the court 
stated, “Nothing in the noncriminal appellation of this detention 
serves to obliterate the dangers of the ‘in-custody’ situation. 


664 11 NEBRASKA APPELLATE REPORTS 


Here, the circumstances of [the juvenile’s] detention, coupled 
with the particularly high duty of protection owed him and other 
detainees by the runaway statute, were more than ample justifi- 
cation for the patdown.” Id. at 446, 492 N.Y.S.2d at 370. The 
court further stated: 

Given the location and nature of [the juvenile’s] first 
encounter with the detaining officers, the fact that he was 
lawfully in full custody under the authority of a statute that 
exists solely for his protection and the protection of other 
children in the detention area, and given the limited nature 
of the search, we find the legality of that search to be 
irrefutable. Any other result would undermine the vital 
purpose of the runaway laws and, in effect, demand of our 
police officers that they abdicate common sense. 

Id. at 447-48, 492 N.Y.S.2d at 371. 

Other courts have also approved searches of juveniles taken 
into custody but not arrested. See, In re J.M., 995 S.W.2d 838 
(Tex. App. 1999) (officer who took juveniles into custody for 
violating curfew ordinance could conduct search incident to 
arrest); State ex rel. R.D., 749 So. 2d 802 (La. App. 1999) (once 
law enforcement officer has taken juvenile into physical cus- 
tody, even though offense committed is not defined as “crime,” 
search incident to arrest may properly be conducted in order to 
ensure that juvenile does not possess weapons or other danger- 
ous instruments). See, also, People v. Dandrea, 736 P.2d 1211, 
1220 n.1 (Colo. 1987) (Vollack, J., dissenting) (search of juve- 
nile, incident to his being taken into “ ‘temporary custody,’ ” is 
controlled by same search and seizure principles that apply to 
adult arrests); People, Int. of B.M.C., 32 Colo. App. 79, 506 P.2d 
409 (1973); In re Nancy C., 28 Cal. App. 3d 747, 105 Cal. Rptr. 
113 (1972) (search incident to arrest of juvenile arrested for vio- 
lation of curfew ordinance upheld); State v. Brammeier, 1 Or. 
App. 612, 464 P.2d 717 (1970) (search incident to arrest of juve- 
nile taken into custody upheld). 

But see, State v. Paul T., 128 N.M. 360, 993 P.2d 74 (1999) 
(deciding case under New Mexico Constitution, New Mexico 
Supreme Court rejected State’s argument that search incident to 
arrest exception to warrant requirement justified full search of 
juvenile taken into custody for curfew violation but not 
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arrested); State v. Hough, 163 Mont. 47, 516 P.2d 613 (1973) 
(while police had right to take into custody suspected runaway 
juvenile, search of defendant’s purse for purpose of obtaining 
identification of defendant was not proper where other, more 
reliable means of obtaining identification were not pursued by 
police officers, and marijuana and hashish found in purse could 
not be seized as incident to lawful arrest because defendant was 
not arrested, but simply taken into custody for purpose of prov- 
ing her identification); /n Interest of J.F-F., 164 Wis. 2d 10, 473 
N.W.2d 546 (Wis. App. 1991) (concluding that search of juve- 
nile following “arrest” for violation of curfew ordinance was 
invalid because police lacked statutory authority to arrest child 
for violating municipal curfew ordinance). 

In Nebraska, one of the stated purposes of our juvenile code 
is “[t]o assure the rights of all juveniles to care and protection 
and a Safe and stable living environment and to development of 
their capacities for a healthy personality, physical well-being, 
and useful citizenship and to protect the public interest.” Neb. 
Rev. Stat. § 43-246(1) (Reissue 1998). It follows that the provi- 
sions of § 43-248 which allow peace officers to take juveniles 
into temporary custody under certain circumstances are in place 
to protect both the juvenile and the public interest. 

[9] Allowing a search incident to temporary detention of a 
juvenile after the juvenile is taken into temporary custody pro- 
tects the juvenile, law enforcement officers, and others with 
whom the juvenile may come into contact. Further, denying law 
enforcement officers the authority to conduct searches of juve- 
niles being taken into temporary custody would require officers 
to take unnecessary risks in the performance of their duties. 
Therefore, we hold that when a juvenile is taken into temporary 
custody pursuant to § 43-248, the peace officer may conduct a 
search incident to temporary detention. Having determined that 
a search of a juvenile incident to temporary detention pursuant 
to § 43-248 is constitutionally permissible, we now consider 
whether the search of Adrian was proper. 

[10] Pursuant to a lawful custodial arrest, law enforcement offi- 
cers may conduct a warrantless search of the person arrested and 
of the immediately surrounding area in order to remove any 
weapons that the arrestee may use to resist arrest or effect an 
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escape and in order to prevent the concealment or destruction of 
evidence. State v. Prahin, 235 Neb. 409, 455 N.W.2d 554 (1990). 
See State v. Roach, 234 Neb. 620, 452 N.W.2d 262 (1990). We 
find that this law is equally applicable to searches incident to the 
lawful temporary detention of juveniles pursuant to § 43-248. 

In the instant case, Officer Pucket had the authority to take 
Adrian into temporary custody pursuant to § 43-248(5) because 
she had reasonable grounds to believe that he had run away from 
his parent, guardian, or custodian. Officer Pucket testified that 
Adrian was not free to leave once she arrived in the counselor’s 
office; thus, Adrian had been detained at that point. Further, once 
Adrian was detained, Officer Pucket could conduct a search of 
Adrian’s person and the immediately surrounding area in order to 
remove any weapons and in order to prevent the concealment or 
destruction of evidence. Thus, the search of Adrian’s coat was 
constitutionally permissible and the motion to suppress was prop- 
erly denied by the juvenile court. 


(c) Consent 
[11] Having determined that the search of Adrian was justified, 
we need not consider whether Adrian consented to the search. An 
appellate court is not obligated to engage in an analysis which is 
not needed to adjudicate the case and controversy before it. Kelly 
v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994). 


VI. CONCLUSION 
Having determined that Adrian’s motion to suppress was prop- 
erly overruled, we affirm the decision of the juvenile court adju- 
dicating Adrian as a juvenile as defined by § 43-247(1). 
AFFIRMED. 


10. 
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Workers’ Compensation: Appeal and Error. Because Neb. Rev. Stat. § 48-179 
(Cum. Supp. 2002) provides that a party waives all errors of the workers’ compensa- 
tion trial judge not specifically assigned to the review panel in an application for 
review, an appellate court cannot consider errors of the trial judge which were not 
assigned to the review panel. 

___: ___. An appellate court may modify, reverse, or set aside a Workers’ 
Compensation Court decision only when (1) the compensation court acted without or 
in excess of its powers; (2) the judgment, order, or award was procured by fraud; (3) 
there is not sufficient competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the compensation court do 
not support the order or award. 

____:___.. Upon appellate review, the findings of fact made by the trial judge of the 
compensation court have the effect of a jury verdict and will not be disturbed unless 
clearly wrong. 

____: ___. An appellate court is obligated in workers’ compensation cases to make 
its own determinations as to questions of law. 

Pretrial Procedure: Appeal and Error. On appellate review, decisions regarding 
discovery are generally reviewed under an abuse of discretion standard. 

Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrains from 
acting, and the selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters submitted for dispo- 
sition through a judicial system. 

Pretrial Procedure: Evidence. A party’s failure to make a timely and appropriate 
response to a request for admission constitutes an admission of the subject matter of 
the request, which matter is conclusively established unless, on motion, the court 
permits withdrawal of the admission. 

Pretrial Procedure: Evidence: Proof. Neb. Ct. R. of Discovery 36 (rev. 2000) is not 
self-executing, but requires that a party, claiming another party’s admission by failure 
to respond properly to a request for admission, must prove service of the request for 
admission and the served party’s failure to answer or object to the request and must 
subsequently offer the request for admission as evidence. However, rule 36 is 
self-enforcing, without the necessity of judicial action to effect an admission which 
results from a party’s failure to answer or object to a request for admission. 

Motions for Continuance: Time. Continuance is ordinarily the proper method for 
dealing with a claim that there has been a failure to disclose in a timely manner. 
Motions for Continuance: Evidence. When a continuance will cure the prejudice 
caused by belated disclosure of evidence, a continuance should be requested by coun- 
sel and granted by the trial court. 
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11. Rules of the Supreme Court: Pretrial Procedure: Trial. When a party has not com- 
plied with the discovery rule governing interrogatories, Neb. Ct. R. of Discovery 
26(b)(4)(A)(i) (rev. 2000), or the rule governing supplemental responses, rule 
26(e)(1)(B), an adverse party must make an appropriate objection, move to strike cer- 
tain testimony, request a continuance, or move for a mistrial. 

12. Statutes. It is not within the province of a court to read a meaning into a statute that 
is not warranted by the legislative language; neither is it within the province of a court 
to read anything plain, direct, and unambiguous out of a statute. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Don Stenberg, Attorney General, and Tom Stine for appellant. 


Martin J. Troshynski, of Baskins, Pederson & Troshynski, for 
appellee Michelle Soto. 


James E. Schneider, guardian ad litem, for the natural children. 
Jay C. Elliott, guardian ad litem, for the stepchildren. 
HANNON, INBoDy, and Moore, Judges. 


Mookrg, Judge. 
INTRODUCTION 
The State of Nebraska appeals from the order of the Nebraska 
Workers’ Compensation Court review panel affirming an award 
of workers’ compensation death benefits to dependents of James 
Soto. For the following reasons, we affirm. 


BACKGROUND 

James was killed in an automobile accident on July 13, 1999, 
while employed by the State as a highway maintenance worker. 
The accident arose out of and occurred in the course of James’ 
employment with the State. At the time of the accident, James’ 
average weekly wage was $396.72. The following individuals 
claim entitlement to workers’ compensation death benefits in this 
matter: Michelle Soto as the spouse of James; Toni Pounder, 
Becky Pounder, and Steve Perez as stepchildren of James (collec- 
tively the stepchildren); and Jeremy Soto and Nickole Soto as nat- 
ural children of James (collectively the natural children). The 
State paid benefits to Michelle, Becky, and Steve from July 14, 
1999, through October 10, 2000; to Toni from July 14, 1999, 
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through April 22, 2000; and to each of the natural children from 
July 14, 1999, through October 24, 2000. A wrongful death action 
against the third party wrongdoer was settled by James’ estate on 
May 23, 2000, and additional litigation ensued in county court 
concerning the distribution of those settlement proceeds. 

On September 28, 2000, the State filed a petition in the 
Nebraska Workers’ Compensation Court, seeking a determina- 
tion of the dependency of those claiming an interest in the work- 
ers’ compensation benefits arising from James’ death. The State 
served requests for admission directly on Michelle and on the 
stepchildren on January 5, 2001, which, if admitted, would have 
essentially indicated that they were not James’ dependents. 
Michelle’s counsel had not yet entered a formal appearance in 
the workers’ compensation case at that time, although the State 
was allegedly aware both of Michelle’s representation by coun- 
sel in the wrongful death action and that Michelle would be rep- 
resented by the same attorney in the workers’ compensation 
matter. Michelle’s counsel moved to a different law firm on 
January | and notified Michelle of counsel’s change in law firms 
as of that date. Michelle mailed the requests for admission, 
which had been directed to her, to her counsel’s former office, 
where the requests were received in early February. Her counsel 
received the requests for admission at the new law firm on 
February 12. The requests directed to Michelle were then 
answered and served on the State on February 13, along with a 
letter explaining the delay. Michelle’s answer denies each of the 
requests for admission directed to her. The stepchildren did not 
serve answers to the requests for admission prior to or during 
trial, which was held on May 15. 

At trial, the State offered the requests for admission served on 
Michelle and the stepchildren, which requests were received into 
evidence over objections by Michelle and the stepchildren. 
Michelle’s counsel orally moved for leave to file Michelle’s 
answers to requests for admission “out of time,” which motion 
was granted by the trial court over the State’s objection. The court 
then received Michelle’s February 13, 2001, responses to the 
requests for admission into evidence, which responses denied the 
requests. The guardian ad litem, who was appointed by the court 
on March 8 to represent the stepchildren, indicated that prior to 


670 11 NEBRASKA APPELLATE REPORTS 


trial, he had not been aware of the outstanding discovery requests 
addressed to the stepchildren. The guardian ad litem also orally 
moved for leave to file responses to the requests for admission 
directed to the stepchildren, which motion was granted over the 
State’s objection. The record before us contains exhibits 11 
through 13, the responses of Toni, Becky, and Steve to the State’s 
requests for admission, in which each of the stepchildren denies 
the request directed to him or her. These responses were served on 
the State on May 16. The record also contains a stipulation and an 
order amending the bill of exceptions to include these exhibits. 

Michelle testified that she married James in December 1998 
and was married to him at the time of his death in July 1999. 
Michelle further testified that at the time of James’ death, she 
was living with him in the same household, and that she was 
dependent on James for her livelihood during their marriage. 
Michelle testified that her three children (the stepchildren) lived 
with her and James between May 1998 and July 13, 1999, ina 
mobile home owned by James; that the stepchildren were finan- 
cially supported by James during that period, with more than half 
of their financial support coming from James; and that as of July 
13, James was primarily responsible for shelter, food, and cloth- 
ing for the stepchildren. Michelle also indicated, however, that 
Toni and Becky worked part time at Sitel prior to James’ death 
and that the girls used the money earned through this employ- 
ment to purchase their own clothes, for personal expenses, and 
for “fun money.” 

Toni was born on April 23, 1982, and was age 17 at the time of 
James’ death. Toni confirmed that in May 1998, she started living 
with her mother and James in the trailer owned by James, and that 
she was living there with them at the time of James’ death. Prior 
to May 1998, Toni was living in a foster home. Toni testified that 
during the time she lived with James and Michelle, Toni was 
financially dependent on James for shelter, food, and “just basi- 
cally living.” She also indicated that James “paid the bills and 
stuff.” Toni indicated that she worked part time at Sitel as a tele- 
marketer between May and July 1999, making $7 an hour and 
earning $105 per week. Toni testified that her sister, Becky, 
worked at Sitel during this same period and that they “didn’t even 
go back — after [James] died [they] didn’t even go back.” Toni 
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indicated that Becky also earned approximately $105 per week 
while working at Sitel. Toni testified that she used the money she 
earned at Sitel for “fun money” and “clothes and stuff like that.” 

Becky was not present at trial because she was incarcerated in 
Lincoln. The record indicates that Becky was born May 9, 1983, 
making her 16 years old at the time of James’ death. 

Steve was born October 9, 1984. He was 14 years old at the 
time of James’ death. Steve testified that he began living with 
James and Michelle in May 1998 and that he had previously been 
living in a foster home with his sisters, Toni and Becky. Steve’s 
testimony indicates that between May 1998 and July 1999, he 
was in school, was not employed anywhere, and was supported 
by James. 

As to James’ natural children, the record indicates that Jeremy 
was born on January 2, 1984, and was age 15 at the time of James’ 
death. Nickole was born on August 3, 1986, and was almost 13 
years old at the time of James’ death. The State did not challenge 
Jeremy and Nickole’s entitlement to benefits at trial. 

The trial court entered an award on June 8, 2001. The trial 
court found that at the time of James’ death, he lived with his 
wife, Michelle, and Michelle’s three children, the stepchildren. 
The trial court found that as of July 13, 1999, the stepchildren 
were dependents of James, that they lived in a home owned by 
James, and that except for the stepchildren’s earnings from 
part-time work, which earnings were spent on “fun things,” James 
was their source of support and maintenance. The court found that 
James was the natural father of Jeremy and Nickole and that they 
were entitled to benefits. The trial court found that Michelle, as 
James’ wife, was to receive the sum of 55 percent of James’ aver- 
age weekly wage of $396.72, or $218.20, per week during her 
widowhood and that the natural children and the stepchildren 
were to receive the total sum of $79.34 per week, to be split 
equally among them. The benefits to the natural children and the 
stepchildren were to terminate for each child as he or she turned 
18, unless the child was enrolled as a full-time student in any 
accredited educational institution, in which case the benefits for 
that child would continue until the child ceased to be so enrolled 
or reached the age of 25. The court also specified how the chil- 
dren’s benefits were to be recalculated as individual children 
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ceased to be eligible for the benefits and what was to occur in the 
event of remarriage by Michelle. The court gave the State credit 
for benefits already paid. 

With regard to the State’s requests for admission directed to 
Michelle and the stepchildren that were not timely answered, 
the trial court found that the compensation court is not bound 
by the usual common-law or statutory rules of evidence or by 
any technical rules of procedure. The court further found that 
while the failure to answer a request for admission within 30 
days requires other courts to find the facts admitted, the com- 
pensation court is not required to do so. The court also noted 
that it had granted Michelle’s and the stepchildren’s motions to 
file answers out of time. 

Finally, the court addressed the beneficiaries’ claims to penal- 
ties and attorney fees. The compensation court declined to order 
a penalty and attorney fees because it found the existence of a 
reasonable controversy in an unsettled question of law related to 
the distribution of the wrongful death proceeds, which question 
is not relevant to our resolution of the appeal in this workers’ 
compensation case. 

The State filed an application for review with the review 
panel of the compensation court on June 22, 2001, and the nat- 
ural children apparently filed a cross-appeal from the trial 
court’s award. Michelle did not file an application for review. 
The review panel entered an order on January 31, 2002, affirm- 
ing the award entered by the trial court. The review panel noted 
that the State directed requests for admission to Michelle and 
the stepchildren on January 5, 2001; that Michelle filed 
responses denying the requests on February 13; and that no 
responses had been filed on behalf of the stepchildren as of trial 
on May 15. The review panel also noted that the stepchildren 
were unrepresented at the time the State served these discovery 
requests and that their court-appointed guardian ad litem was 
unaware of the outstanding discovery requests on the date of 
trial. The review panel noted its awareness of Neb. Ct. R. of 
Discovery 36 (rev. 2000) and Schwarz v. Platte Valley 
Exterminating, 258 Neb. 841, 606 N.W.2d 85 (2000) (holding 
party’s failure to make timely and appropriate response to 
request for admission constitutes admission of subject matter of 
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request, which matter is conclusively established unless, on 
motion, court permits withdrawal of admission), but given the 
circumstances and Neb. Rev. Stat. § 48-168(1) (Reissue 1998) 
(stating Nebraska Workers’ Compensation Court is not bound by 
usual common-law or statutory rules of evidence or by any tech- 
nical or formal rules of procedure), the review panel was unable 
to conclude that the trial court erred as a matter of law in allow- 
ing the stepchildren’s counsel to withdraw the admissions. The 
review panel noted that the State could have moved for a con- 
tinuance, but did not. 

With regard to the determination that the stepchildren were 
dependent, the review panel noted that Neb. Rev. Stat. § 48-124 
(Cum. Supp. 2002) distinguishes between a natural child, con- 
clusively presumed dependent, and a stepchild under age 18 who 
must demonstrate “actual dependence” as defined in the statute. 
The review panel noted that the evidence of actual dependency in 
this case was “far from abundant,” with “minimal [being] more 
accurately descriptive,” but found enough evidence that it could 
not say that the trial court erred as a matter of law or was clearly 
wrong in determining that the stepchildren were actually depen- 
dent on James at the time of his death. 

As to the cross-appeal filed by the natural children, the review 
panel merely noted that for the reasons already stated, it was 
affirming the award of the trial court. 

The review panel also found that because the State had 
appealed and had received no reduction in the prior award, the 
State should pay to each defense counsel an attorney fee of 
$1,000, together with interest on any unpaid compensation as 
allowed by law. 

The State has now appealed from the review panel’s order of 
affirmance on review, while Michelle and the natural children 
have cross-appealed. 


ASSIGNMENTS OF ERROR 
The State asserts, consolidated and restated, that the trial 
court erred in (1) handling the State’s requests for admission; 
(2) finding that Michelle, Toni, Becky, and Steve were depen- 
dent on James as of July 13, 1999; and (3) failing to render a 
reasoned decision. 
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In the natural children’s cross-appeal, they assert assignments 
of error essentially identical to the second and third errors 
asserted by the State, as consolidated and restated above, as those 
errors relate to the award in favor of the stepchildren. Their argu- 
ments on cross-appeal are considered below, together with the 
arguments of the State. 

[1} In Michelle’s cross-appeal, she asserts that the trial court 
erred in holding that there was a reasonable controversy as to 
whether the State could stop making benefit payments and that 
Michelle was not entitled to fees and penalties. Michelle did not 
file an application for review with the review panel of the com- 
pensation court. Because Neb. Rev. Stat. § 48-179 (Cum. Supp. 
2002) provides that a party waives all errors of the workers’ com- 
pensation trial judge not specifically assigned to the review panel 
in an application for review, an appellate court cannot consider 
errors of the trial judge which were not assigned to the review 
panel. Cochran v. Bill’s Trucking, 10 Neb. App. 48, 624 N.W.2d 
338 (2001). Michelle’s assignment of error was not assigned 
to the review panel in an application for review, and therefore, 
her assignment is deemed waived and will not be addressed by 
this court. 


STANDARD OF REVIEW 

[2-4] An appellate court may modify, reverse, or set aside a 
Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the mak- 
ing of the order, judgment, or award; or (4) the findings of fact 
by the compensation court do not support the order or award. 
Vega v. lowa Beef Processors, 264 Neb. 282, 646 N.W.2d 643 
(2002). Upon appellate review, the findings of fact made by the 
trial judge of the compensation court have the effect of a jury 
verdict and will not be disturbed unless clearly wrong. Green v. 
Drivers Mgmt., Inc., 263 Neb. 197, 639 N.W.2d 94 (2002). An 
appellate court is obligated in workers’ compensation cases to 
make its own determinations as to questions of law. Vega v. lowa 
Beef Processors, supra. 
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[5,6] On appellate review, decisions regarding discovery are 
generally reviewed under an abuse of discretion standard. In re 
Guardianship & Conservatorship of Borowiak, 10 Neb. App. 22, 
624 N.W.2d 72 (2001). A judicial abuse of discretion exists when 
a judge, within the effective limits of authorized judicial power, 
elects to act or refrains from acting, and the selected option 
results in a decision which is untenable and unfairly deprives a 
litigant of a substantial right or a just result in matters submitted 
for disposition through a judicial system. Gallner v. Hoffman, 
264 Neb. 995, 653 N.W.2d 838 (2002). 


ANALYSIS 
Discovery Issues. 
The State asserts that the trial court erred in its handling of 
the State’s requests for admission. Specifically, the State con- 
tends that the trial court erred by finding that the Nebraska 
Rules of Discovery did not apply to the Workers’ Compensation 
Court, by failing to find that the subject matter of the requests 
had been conclusively established as a matter of law, and by 
allowing Michelle and the stepchildren to withdraw their admis- 
sions and file substitute answers. We conclude that while the 
trial court erred in concluding that the discovery rules do not 
apply to the compensation court, the trial court correctly 
allowed Michelle and the stepchildren to withdraw their admis- 
sions and file substitute answers, and that the State was not prej- 
udiced thereby. 
In concluding that the compensation court is not bound by the 
Nebraska Rules of Discovery, the trial court relied in part on 
§ 48-168(1), which provides: 
The Nebraska Workers’ Compensation Court shall not be 
bound by the usual common-law or statutory rules of evi- 
dence or by any technical or formal rules of procedure, other 
than as herein provided, but may make the investigation in 
such manner as in its judgment is best calculated to ascertain 
the substantial rights of the parties and to carry out justly the 
spirit of the Nebraska Workers’ Compensation Act. 

We also note Neb. Rev. Stat. § 48-163(1) (Cum. Supp. 2002), 

which provides: 
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The Nebraska Workers’ Compensation Court, by a majority 

vote of the judges thereof, may adopt and promulgate all rea- 

sonable rules and regulations necessary for carrying out the 

intent and purpose of the Nebraska Workers’ Compensation 

Act and shall administer and enforce all of the provisions of 

such act, except such as are committed to the Supreme Court. 
Finally, we note Workers’ Comp. Ct. R. of Proc. 4 (2002), which 
states, in relevant part, that “[d]iscovery in the Workers’ 
Compensation Court shall be pursuant to the Nebraska Discovery 
Rules For All Civil Cases promulgated by the Nebraska Supreme 
Court.” Accordingly, the trial court was incorrect in concluding 
that it was not bound by the Nebraska Rules of Discovery. 

Neb. Ct. R. of Discovery 36(a) is applicable in the present case 
and provides in relevant part: 

Each matter of which an admission is requested shall be 
separately set forth by the party making the request, and 
shall be repeated by the responding party in the answer or 
objection thereto. The matter is admitted unless, within 
thirty days after service of the request, or within such 
shorter or longer time as the court may allow, the party to 
whom the request is directed serves upon the party request- 
ing the admission a written answer or objection addressed 
to the matter .... 

With regard to the effect of admissions, rule 36(b) provides in 

part: 
Any matter admitted under this rule is conclusively estab- 
lished unless the court on motion permits withdrawal or 
amendment of the admission. The court may permit with- 
drawal or amendment when the presentation of the merits 
of the action will be subserved thereby and the party who 
obtained the admission fails to satisfy the court that with- 
drawal or amendment will prejudice him or her in main- 
taining his or her action or defense on the merits. 

[7,8] The Nebraska Supreme Court has held that a party’s 
failure to make a timely and appropriate response to a request 
for admission constitutes an admission of the subject matter of 
the request, which matter is conclusively established unless, on 
motion, the court permits withdrawal of the admission. Schwarz 
v. Platte Valley Exterminating, 258 Neb. 841, 606 N.W.2d 85 
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(2000). The Schwarz court also held that rule 36 is not self- 
executing, but requires that a party, claiming another party’s 
admission by failure to respond properly to a request for admis- 
sion, must prove service of the request for admission and the 
served party’s failure to answer or object to the request and must 
subsequently offer the request for admission as evidence. 
However, rule 36 is self-enforcing, without the necessity of judi- 
cial action to effect an admission which results from a party’s 
failure to answer or object to a request for admission. /d. 
While the State proved both the service of the requests for 
admission and the failure of Michelle and the stepchildren to 
timely respond, and offered the requests for admission into evi- 
dence, counsel for both Michelle and the stepchildren made oral 
motions at trial to withdraw those admissions and file late 
responses, which motions were granted by the trial court. The 
State argues that it was prejudiced by Michelle and the stepchil- 
dren’s withdrawal of their admissions. With regard to Michelle, 
the State argues that it was placed “in the precarious position of 
having to respond to the substantive content of Michelle’s allega- 
tions during closing argument.” Brief for appellant at 19. The 
State was aware prior to trial, however, that Michelle intended to 
deny the requests for admission. In fact, Michelle served 
responses on the State on February 13, 2001, 3 months prior to 
trial, in which responses she denied each of the requests directed 
to her. The State also complains that Michelle’s counsel’s affi- 
davit explaining the delay in responding to the requests addressed 
to Michelle was not provided to the State prior to trial. Michelle’s 
counsel, however, sent a letter to the State on February 13, along 
with Michelle’s responses, setting forth the same explanation for 
the delay as found in the affidavit admitted into evidence at trial. 
In this letter, Michelle’s counsel also stated: 
If you are going to take the position that the responses are 
not timely made, I’d appreciate it if you would let me know 
about that, so I can file an appropriate motion with the 
court to have the matter addressed. My hope is that this is 
a non-issue, however. I will take your silence on the matter 
to indicate that is the case. 

Although Michelle did not file any formal written motion to 

withdraw her admissions prior to trial, the State was clearly 
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aware prior to trial of Michelle’s position opposing the State’s 
reliance on her admissions. The State was also aware prior to 
trial of the nature of Michelle’s responses to the requests for 
admission. The record does not indicate that the State conducted 
any further discovery prior to trial, nor does the record show the 
response, if any, made by the State to the February 13 letter from 
Michelle’s counsel. At trial, after the court granted Michelle’s 
motion, allowed her to withdraw her admissions, and accepted 
into evidence her responses to the requests for admission, 
Michelle took the stand and testified concerning her marriage to 
and her dependence on James at the time of his death. 
Subsequently, the State conducted a thorough cross-examination 
of Michelle on these issues. We cannot say that the State was 
prejudiced by the trial court’s decision to allow Michelle to 
withdraw her admissions, file late responses, and testify at trial 
concerning her dependency on James. 

With regard to the stepchildren, the record indicates that the 
State’s requests for admission were served on the stepchildren 
prior to the appointment of a guardian ad litem to represent their 
interests and that the appointed guardian ad litem was not made 
aware of the outstanding discovery requests until the trial on May 
15, 2001. At the start of trial, the court granted the guardian ad 
litem’s motion to withdraw the stepchildren’s admissions and file 
late responses. Testimony was heard subsequently from both Toni 
and Steve concerning their dependency on James. Becky was 
incarcerated at the time of trial and therefore not present, but tes- 
timony was given by Toni concerning Becky’s dependency and by 
Michelle concerning the dependency of all three stepchildren. 

The State objected to testimony of Michelle, Toni, and Steve on 
the bases of relevance, foundation, form, and hearsay; however, 
the State does not assert error with respect to the court’s admis- 
sion of the testimony in these regards. Rather, the State merely 
argues that that testimony should not have been admitted because 
the lack of dependency had already been conclusively established. 
The State had the opportunity to cross-examine all three witnesses 
thoroughly on the issues raised in their direct testimony. The 
actual responses made by the stepchildren, served on the State the 
day after trial, simply deny the requests for admission addressed 
to them and do not present any factual information beyond that 
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testified to at trial. Given the circumstances, we cannot say that 
the State was prejudiced by the court’s decision to allow the 
stepchildren to withdraw their admissions, file late responses, and 
testify concerning their dependency. 

[9] We also note that the State did not seek a continuance 
after the court allowed Michelle and the stepchildren to with- 
draw their admissions and file late responses to the State’s 
requests. Continuance is ordinarily the proper method for deal- 
ing with a claim that there has been a failure to disclose in a 
timely manner. Kane v. Parry, 24 Conn. App. 307, 588 A.2d 227 
(1991); Brown v. Hansen, 1 Neb. App. 962, 510 N.W.2d 473 
(1993). See, Rullo v. General Motors Corp., 208 Conn. 74, 543 
A.2d 279 (1988); Whitney v. Buttrick, 376 N.W.2d 274 (Minn. 
App. 1985); Gerhardt v. D.L.K., 327 N.W.2d 113 (N.D. 1982); 
State v. Higginbotham, 110 Wis. 2d 393, 329 N.W.2d 250 (Wis. 
App. 1982). 

[10,11] In Nebraska criminal law, when a continuance will 
cure the prejudice caused by belated disclosure of evidence, a 
continuance should be requested by counsel and granted by the 
trial court. State v. Harris, 263 Neb. 331, 640 N.W.2d 24 (2002). 
Similarly, in civil cases, with regard to different discovery rules 
than are at issue here, when a party has not complied with the dis- 
covery rule governing interrogatories, Neb. Ct. R. of Discovery 
26(b)(4)(A)(i) (rev. 2000), or the rule governing supplemental 
responses, rule 26(e)(1)(B), an adverse party must make an appro- 
priate objection, move to strike certain testimony, request a con- 
tinuance, or move for a mistrial. Cohen v. Papio-Missouri River 
NRD, 8 Neb. App. 807, 602 N.W.2d 49 (1999). The State had the 
opportunity to remedy any alleged surprise in the content of the 
testimony of Michelle, Toni, and Steve by seeking a continuance, 
which it did not. Any objections based on surprise or tactical 
maneuvers are deemed waived. See, State v. Harris, supra; Cohen 
v. Papio-Missouri River NRD, supra. 

Because the State cannot now complain that it was prejudiced 
by Michelle’s and the stepchildren’s withdrawals of their admis- 
sions, the trial court did not abuse its discretion in allowing them 
to file late responses and in receiving further evidence with 
respect to the dependency of Michelle and the stepchildren. See, 
Wilson v. Misko, 244 Neb. 526, 508 N.W.2d 238 (1993); Mason 
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State Bank v. Sekutera, 236 Neb. 361, 461 N.W.2d 517 (1990). 
The State’s assignment of error is without merit. 


Determination of Dependency. 

If an employee receives injuries causing death, the employee’s 
dependents are entitled to workers’ compensation benefits. See, 
Neb. Rev. Stat. § 48-109 (Reissue 1998); Neb. Rev. Stat. 
§§ 48-122 through 48-124 (Reissue 1998). Although the State and 
the natural children differ in the arguments and reasoning used to 
support their assertions, they both assert that the compensation 
court erred in finding that the stepchildren were dependents of 
James and were entitled to workers’ compensation death benefits. 
In addition, the State argues similarly with respect to Michelle. 
Section 48-124, the version in place at the time of James’ death, 
provided with regard to those presumed dependent: 

The following persons shall be conclusively presumed 
to be dependent for support upon a deceased employee: (1) 
A wife upon a husband with whom she is living or upon 
whom she is actually dependent at the time of his injury 
or death; (2) a husband upon a wife with whom he is liv- 
ing or upon whom he is actually dependent at the time of 
her injury or death; and (3) a child or children under the 
age of eighteen years, or over such age, if physically or 
mentally incapable of self-support, or any child eighteen 
years of age or over who is actually dependent, or any 
child between eighteen and twenty-five years of age who is 
enrolled as a full-time student in any accredited educa- 
tional institution. 

(Emphasis supplied.) 
Section 48-124 defined “child” to include 
a posthumous child, a child legally adopted or for whom 
adoption proceedings are pending at the time of death, an 
actually dependent child in relation to whom the deceased 
employee stood in the place of a parent for at least one year 
prior to the time of death, an actually dependent stepchild, 
or a child born out of wedlock. Child shall not include a 
married child unless receiving substantially entire support 
from the employee. 
(Emphasis supplied.) 
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With regard to “actual dependency,” § 48-124 provided in part: 
Actually dependent shall mean dependent in fact upon the 
employee and shall refer only to a person who received 
more than half of his or her support from the employee and 
whose dependency is not the result of failure to make rea- 
sonable efforts to secure suitable employment. . . . Questions 
as to who constitute dependents and the extent of their 
dependency shall initially be determined as of the date of the 
accident to the employee .... 

With regard to Michelle, the uncontroverted evidence admit- 
ted at trial shows that she was married to James and was living 
with and financially dependent upon him at the time of his 
death. The trial court was not clearly wrong in finding that 
Michelle was James’ wife and lived with him at the time of his 
death. With regard to the stepchildren, Michelle testified that at 
the time of James’ death and for over 1 year prior to his death, 
the stepchildren resided with her and James in James’ home, 
were financially supported by James with more than half of their 
financial support coming from James, and were primarily 
dependent on his support for day-to-day living necessities. Both 
Toni and Steve testified that they were living with James and 
Michelle at the time of James’ death and were dependent on 
James for support. While the evidence reflected that Toni and 
Becky worked part time prior to James’ death, their earnings 
were spent on personal items such as clothing and entertain- 
ment, while their living expenses such as rent, utilities, and gro- 
ceries were paid by James. The trial court found that the 
stepchildren were living with James and Michelle at the time of 
James’ death, that the stepchildren were James’ dependents as of 
his death, and that aside from the stepchildren’s part-time work, 
which earnings were spent on “fun things,” James was their 
source of support and maintenance. In other words, the trial 
court impliedly found that the stepchildren qualified as “actually 
dependent” by virtue of receiving more than half of their support 
from James. These factual findings of the trial court are sup- 
ported by the record and are not clearly erroneous. The State’s 
assignment of error is without merit. 

12] The natural children assert that the stepchildren were not 
James’ dependents because he had not “stood in the place of a 
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parent” to them for 1 year at the time of his death as set forth in 
§ 48-124. The natural children argue that the 1-year requirement 
in the definition of “child” applies to those who are “actually 
dependent stepchild[ren].” We disagree. The definition of “child” 
clearly lists several different relationships, in the disjunctive, that 
will qualify an individual as a “child” under § 48-124. A plain 
reading of this statutory language shows that “‘an actually depen- 
dent stepchild” is a separate qualifying relationship from that 
between the deceased employee and “an actually dependent child 
in relation to whom the deceased employee stood in the place of 
a parent for at least one year prior to the time of death.” It is not 
within the province of a court to read a meaning into a statute 
that is not warranted by the legislative language; neither is it 
within the province of a court to read anything plain, direct, and 
unambiguous out of a statute. In re Estate of Eickmeyer, 262 Neb. 
17, 628 N.W.2d 246 (2001). 

Even if this 1-year requirement were applicable to the 
stepchildren, the evidence indicates that they would fall within 
that requirement. The fact that Michelle did not marry James 
until December 1998 does not prevent James from standing “in 
the place of a parent” to these stepchildren for more than 1 year 
prior to his death. The evidence shows that the stepchildren 
lived with and were supported by James between May 1998 and 
his death in July 1999 and that the stepchildren were actually 
dependent on him during that period. Accordingly, the stepchil- 
dren fit within the definition of “child” not only because they 
were his stepchildren at the date of his death but also because he 
stood in the place of a parent to them for more than 1 year prior 
to his death. As indicated in our analysis above, the trial court 
was not clearly erroneous in determining that Michelle and the 
stepchildren were dependents of James at the time of his death. 
The natural children’s assignments of error to the contrary are 
without merit. 

Finally, we note that a certain amount of evidence in the 
record concerned the status of Michelle and the stepchildren fol- 
lowing James’ death. This evidence is not relevant to the initial 
determination of dependency, which is made at the time of an 
employee’s death as per § 48-124, and neither the State nor the 
natural children have raised issues on appeal with regard to the 
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trial court’s findings concerning the cessation of benefits. See 
§ 48-122.01(5), (8), and (9) (dealing with cessation of workers’ 
compensation death benefits). 


Rule 11 Reasoned Decision. 

Finally, the State and the natural children assert that the trial 
court erred in failing to render a reasoned decision under 
Workers’ Comp. Ct. R. of Proc. 11 (2002). The State argues that 
the trial court did not explain its rationale for concluding that 
Michelle and the stepchildren were dependents of James and 
that the trial court did not set forth what evidence it found that 
showed that Michelle and the stepchildren had met their burden 
to prove dependency. Rule 11A provides: 

All parties are entitled to reasoned decisions which contain 
findings of fact and conclusions of law based upon the 
whole record which clearly and concisely state and explain 
the rationale for the decision so that all interested parties 
can determine why and how a particular result was 
reached. The judge shall specify the evidence upon which 
the judge relies. The decision shall provide the basis for a 
meaningful appellate review. 

The trial court issued a three-page award on June 8, 2001, 
containing its findings of fact and conclusions of law. It found 
that at the time of James’ death, he lived with Michelle and the 
stepchildren. The trial court further found that as of July 13, 
1999, the stepchildren were dependents of James, that they lived 
in a home owned by James, and that outside of the stepchil- 
dren’s earnings from part-time work, which earnings were spent 
on “fun things,” James was their sole source of support and 
maintenance. The trial court then outlined the amount and dis- 
tribution of the award among the parties and detailed the condi- 
tions under which payments would cease. In reviewing the trial 
court’s decision, the review panel stated that the evidence of 
actual dependency was “far from abundant,” with “minimal” 
being more accurately descriptive, but the review panel nonethe- 
less was unable to say that the trial court was clearly wrong in 
its decision as to dependency. 

While we agree with the review panel that the evidence con- 
cerning dependency in this matter is minimal, as noted above, the 
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factual findings of the trial court are supported by the record and 
are not clearly erroneous. With regard to the requirements of rule 
11, we note that the present case is unlike many workers’ com- 
pensation cases wherein the trial court is called on to sort through 
numerous medical records and a myriad of conflicting medical 
opinions. In those cases, it is essential for purposes of providing 
meaningful appellate review that the trial court, in concluding that 
an employee is or is not entitled to compensation, specify what 
medical evidence it relied upon. In the present case, the evidence 
in the record, while minimal, closely corresponds with the find- 
ings of fact made by the trial court. The evidence upon which the 
trial court relied was readily identifiable in the record, being, for 
the most part, uncontradicted. Obviously, the trial court resolved 
in favor of Michelle and the stepchildren any contradictions that 
did exist within the evidence as it was entitled to do as trier of 
fact. The factual findings made by the trial court in this case have 
the effect of a jury verdict, and we have not disturbed them on 
appeal as they are not clearly wrong. See Green v. Drivers Mgmt., 
Inc., 263 Neb. 197, 639 N.W.2d 94 (2002). The trial court clearly 
identified the relevant factual findings that went into its decision 
concerning dependency. Given the content and nature of the evi- 
dence in the record before us, it is clear upon which evidence the 
trial court relied to reach each of those factual findings. 
Accordingly, we conclude that the trial court provided a reasoned 
decision in compliance with rule 11 and that the State and the nat- 
ural children’s assignments of error are without merit. 


CONCLUSION 

The trial court incorrectly concluded that the Nebraska Rules 
of Discovery are not applicable to the actions of the Nebraska 
Workers’ Compensation Court; however, because the State was 
not prejudiced by Michelle’s and the stepchildren’s withdrawals 
of their admissions, the trial court did not abuse its discretion in 
allowing them to file late responses and in receiving further evi- 
dence with respect to the dependency of Michelle and the 
stepchildren. 

The factual findings of the trial court concerning the depen- 
dency of Michelle and the stepchildren are supported by the 
record and are not clearly erroneous. 
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Finally, we conclude that given the nature of the record in the 
present case, the trial court provided a reasoned decision in com- 
pliance with rule 11. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. 
MELVIN L. GOREE, APPELLANT. 
659 N.W.2d 344 


Filed April 1, 2003. No. A-02-843. 


1. Constitutional Law: Statutes: Appeal and Error. The right to appeal is guaranteed 
by Neb. Const. art. I, § 23, and Nebraska statute. 

2. Rules of the Supreme Court: Trial: Records. A trial court has a duty to provide a 
party with a verbatim trial record which comports to the requirements of Neb. Ct. R. 
of Official Ct. Rptrs. 3 (rev. 2000), and such record shall, at a party’s request, include 
any comments the trial judge may have made. 

3. Rules of the Supreme Court: Time: Notice: Fees: Appeal and Error. The right to 
appeal is not absolute, because it may be lost through failure to follow proper proce- 
dural rules, such as failure to file a brief, failure to make timely service, failure to 
timely file a notice of appeal, or failure to pay docket fees. 

4. Criminal Law: Prisoners: Time: Appeal and Error. Former fugitives returned to 

custody before filing an appeal generally are not subject to dismissal of an appeal 

brought after recapture, unless the defendant’s flight has significantly interfered with 
the appellate process. 

__i___: ____: ___. When an appeal is filed by a former fugitive who has been 

retumed to custody before invocation of the appellate system, it is the effect on the 

appellate process that is critical, not the defendant’s fugitive status itself or the length 
of time that the defendant was a fugitive. 
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InBopy, Judge. 
INTRODUCTION 

Melvin L. Goree appeals the decision of the Douglas County 
District Court affirming his conviction and sentence in the 
Douglas County Court for assault and battery. He contends that 
the district court erred in failing to reverse his conviction and 
order a new trial for the reason that meaningful appellate review 
of his conviction was precluded because the transcript of his 
trial was destroyed. 


STATEMENT OF FACTS 

On August 14, 2000, following a trial in Douglas County 
Court, Goree was found guilty of assault and battery. Sentencing 
was scheduled for October 26; however, Goree failed to appear, 
and a capias was issued for his arrest. Goree was not apprehended 
until May 2002. On May 23, 2002, Goree was sentenced to 180 
days’ imprisonment and a $500 fine. Goree timely appealed to the 
Douglas County District Court, contending, inter alia, that he “is 
entitled to a new trial because a true and complete copy of the 
transcript of the trial have [sic] been lost or destroyed and cannot 
be adequately reconstructed.” 

In affirming Goree’s conviction and sentence, the district court 
noted that the practice of the Douglas County Court is to discard 
or reuse a tape after 6 months from the date of the hearing and 
assigned fault to Goree for choosing not to appear for sentencing 
and thereby not having his case “proceed in an orderly fashion.” 
Thus, the court found that Goree’s “rights cannot be prejudiced 
by what in the final analysis is his own misconduct in failing to 
appear.” Goree has timely appealed to this court. 


ASSIGNMENT OF ERROR 
On appeal, Goree contends that the district court erred in fail- 
ing to reverse his conviction and order a new trial for the reason 
that meaningful appellate review of his conviction was pre- 
cluded because the transcript of his trial was destroyed. 


ANALYSIS 
Goree contends that the district court erred in failing to reverse 
his conviction and order a new trial after the transcript of his trial 
was destroyed. He contends that the lack of a transcript results in 
the denial of meaningful appellate review of his case. 
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[1,2] The right to appeal is guaranteed by Neb. Const. art. I, 
§ 23, and Nebraska statute. See, Neb. Rev. Stat. § 29-611 (Reissue 
1995) (providing for appeal of judgments from county court to 
district court); Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 2002) 
(notice of appeal required to be filed within 30 days of entry of 
judgment, decree, or final order); Neb. Rev. Stat. § 25-2728(1) 
(Cum. Supp. 2002) (any defendant in criminal case may appeal 
from final judgment or final order of county court to district court 
of county where county court is located). Further, a trial court has 
a duty to provide a party with a verbatim trial record which com- 
ports to the requirements of Neb. Ct. R. of Official Ct. Rptrs. 3 
(rev. 2000), and such record shall, at a party’s request, include any 
comments the trial judge may have made. State v. Bradley, 236 
Neb. 371, 461 N.W.2d 524 (1990). See Kennedy v. Kennedy, 221 
Neb. 724, 380 N.W.2d 300 (1986). 

[3] However, the right to appeal is not absolute, because it 
may be lost through failure to follow proper procedural rules, 
such as failure to file a brief, failure to make timely service, fail- 
ure to timely file a notice of appeal, or failure to pay docket fees. 
See, Neb. Ct. R. of Prac. 10A (rev. 2000) (failure to file brief may 
subject appeal to dismissal); Neb. Rev. Stat. § 25-1914 (Cum. 
Supp. 2002) (appeal may be dismissed on motion and notice in 
appellate court if no bond has been given); § 25-1912(1) (notice 
of appeal required to be filed within 30 days of entry of judg- 
ment, decree, or final order); State v. Dallmann, 260 Neb. 937, 
621 N.W.2d 86 (2000) (appellate court generally does not 
acquire jurisdiction of appeal unless notice of appeal is filed and 
docket fee is paid within 30 days of final order); State v. Flying 
Hawk, 227 Neb. 878, 420 N.W.2d 323 (1988) (notice of appeal 
required by § 25-1912(1) is mandatory and jurisdictional and 
must be filed within time required by statute; failure to timely file 
results in appellate court’s failing to obtain jurisdiction to hear 
appeal, and appeal must be dismissed). 

In the instant case, we are presented with the issue of whether 
the loss or destruction of the bill of exceptions of a defendant’s 
trial so interferes with his right to appeal that a new trial must be 
granted. At oral arguments, the parties conceded that the Douglas 
County Court destroys recordings after 6 months as a matter of 
policy. An appellate court may consider agreed circumstances 
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presented to it in brief or argument. Hagelstein v. Swift-Eckrich, 
257 Neb. 312, 597 N.W.2d 394 (1999). Since the issue of whether 
an appeal may be dismissed or a new trial denied where the loss 
or destruction of records was caused, at least indirectly, by a 
defendant’s fugitive status is an issue of first impression in 
Nebraska, we look to other jurisdictions for guidance. 

In Ortega-Rodriguez v. United States, 507 U.S. 234, 113 S. Ct. 
1199, 122 L. Ed. 2d 581 (1993), the U.S. Supreme Court was 
asked to consider whether a defendant may be deemed to forfeit 
his right to appeal by fleeing while his case is pending in the dis- 
trict court, though he is recaptured before sentencing and appeal. 
The Court held that a rule requiring the automatic dismissal of 
appeals filed by former fugitives returned to custody before invo- 
cation of the appellate system was not justified, because the 
defendant’s former fugitive status does not necessarily have the 
required connection to the appellate process that would justify the 
appellate sanction of a dismissal. However, the Court recognized 
that sometimes a defendant’s actions while the case is still pend- 
ing in district court may make a meaningful appeal impossible or 
otherwise disrupt or adversely affect the appellate process to such 
an extent to support the appellate sanction of dismissal. Thus, the 
Court held that former fugitives returned to custody before filing 
an appeal generally are not subject to dismissal of an appeal 
brought after recapture, unless the defendant’s flight has signifi- 
cantly interfered with the appellate process. 

The bar to automatic dismissal of appeals announced in 
Ortega-Rodriguez, supra, is not grounded in the federal 
Constitution, but on the supervisory authority of the federal 
courts of appeals over the procedures to be followed in the fed- 
eral district courts. Annot., 105 A.L.R.5th 529 (2003). Thus, the 
holding is not binding authority for state courts addressing the 
issue of state fugitive dismissal rules. Jd. However, the holding 
announced in Ortega-Rodriguez, supra, has been accepted by the 
judiciary of several states. See, Griffis v. State, 759 So. 2d 668 
(Fla. 2000) (court remanded case for further consideration of 
whether defendant’s fugitive status prior to filing of appeal 
caused sufficiently detrimental connection to appellate process to 
support dismissal of appeal); State v. Bell, 608 N.W.2d 232 (N.D. 
2000); Bellows y. State, 110 Nev. 289, 871 P.2d 340 (1994): State 
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v. Lundahl, 130 Or. App. 385, 882 P.2d 644 (1994) (upheld dis- 
missal of defendant’s appeal where defendant’s 7-year fugitive 
status significantly interfered with appellate process); State v. 
Brown, 116 N.M. 705, 866 P.2d 1172 (N.M. App. 1993). 

Both the New Mexico Court of Appeals and the Nevada 
Supreme Court have specifically considered the dilemma pre- 
sented when a defendant’s fugitive status has contributed to the 
loss or destruction of records, and those courts have applied the 
standard set forth in Ortega-Rodriguez, supra. For example, the 
New Mexico Court of Appeals has held that the dismissal of a 
defendant’s appeal and denial of motion for new trial were 
appropriate where the defendant’s 13-year fugitive status signif- 
icantly interfered with the operation of the appellate process 
because trial notes were destroyed 9 years after trial, in accord- 
ance with applicable regulations. Brown, supra. 

Likewise, the Nevada Supreme Court has upheld the dismissal 
of a defendant’s appeal and denial of a defendant’s motion for 
new trial where the defendant’s 8-year fugitive status resulted in 
trial transcripts being unavailable because they had been 
destroyed pursuant to normal procedures. Bellows, supra. 
Adopting the rule enunciated in Ortega-Rodriguez v. United 
States, 507 U.S. 234, 113 S. Ct. 1199, 122 L. Ed. 2d 581 (1993), 
the Bellows court explained that not every appeal involving a 
convicted defendant who escapes before sentencing requires dis- 
missal; dismissal is warranted only if the escaped defendant’s 
conduct significantly interferes with the operation of the appel- 
late process. The Bellows court concluded that when a defend- 
ant’s fugitive status results in a trial transcript’s loss or destruc- 
tion, such a substantial interference with the appellate process 
has occurred, justifying dismissal of the defendant’s appeal. 

Although not relying on Ortega-Rodriguez, supra, the Utah 
Supreme Court has held that a criminal appeal may be dismissed 
if “‘the State can show that it has been prejudiced by the 
defendant’s absence and the consequent lapse of time.’” State v. 
Verikokides, 925 P.2d 1255, 1256 (Utah 1996). In that case, the 
court upheld the denial of a defendant’s motion for new trial 
where the defendant’s 7-year fugitive status between conviction 
and sentencing indirectly resulted in the loss of a majority of the 
trial record. 
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Other courts, either without specific reliance upon, or prior to 
the issuance of, Ortega-Rodriguez, supra, have also denied a 
defendant’s request for a new trial when the defendant’s absence 
has resulted in the loss or destruction of records. See, Com. v. 
Johnson, 764 A.2d 1094 (Pa. Super. 2000) (defendant not enti- 
tled to new trial where fact that trial transcript is unavailable was 
direct result of defendant’s status as fugitive for 10 years); People 
v. Everett, 224 Cal. App. 3d 932, 274 Cal. Rptr. 429 (1990) 
(defendant’s request for new trial, based upon destruction of trial 
notes 5 years after trial, denied because loss attributable to 
defendant’s 6-year status as fugitive); People v lacopelli, 141 
Mich. App. 566, 367 N.W.2d 837 (1985) (defendant’s request for 
new trial, based upon loss of records, denied because loss 
attributable to defendant’s 9-year status as fugitive); People v. 
Valdez, 137 Cal. App. 3d 21, 187 Cal. Rptr. 65 (1982) (denial of 
defendant’s request for new trial upheld where defendant was 
fugitive for 11 years and trial transcript was destroyed 10 years 
after his trial). 

Further, although the aforementioned cases all involve a fugi- 
tive status of 6 years or greater, a defendant’s fugitive status for 
shorter periods of time may also justify denial of a motion for 
new trial or dismissal of an appeal. See, e.g., Wynne v. State, 831 
S.W.2d 513 (Tex. App. 1992) (defendant, by his fugitive status 
for over 3'4 years, was not diligent in prosecuting his appeal, 
thereby producing kind of delay that may be anticipated to cause 
lost items, such as loss of portion of record in defendant’s case); 
Garces v. State, 727 S.W.2d 48 (Tex. App. 1987) (defendant 
could not profit from lack of diligence in prosecuting his appeal 
where he failed to appear at sentencing and was fugitive for 2 
years and where delay contributed to loss of record); Weeks v. 
State, 521 S.W.2d 858 (Tex. Crim. App. 1975) (defendant who 
was fugitive for 2 years must bear responsibility for unavailabil- 
ity of transcription of trial). 

[4,5] We adopt the reasoning and holding of Ortega- 
Rodriguez v. United States, 507 U.S. 234, 113 S. Ct. 1199, 122 
L. Ed. 2d 581 (1993), that former fugitives returned to custody 
before filing an appeal generally are not subject to dismissal of 
an appeal brought after recapture, unless the defendant’s flight 
has significantly interfered with the appellate process. Further, 


BRUMMER v. VICKERS, INC. 691 
Cite as 11 Neb. App. 691 


as the aforementioned cases make clear, when an appeal is filed 
by a former fugitive who has been returned to custody before 
invocation of the appellate system, it is the effect on the appel- 
late process that is critical, not the defendant’s fugitive status 
itself or the length of time that the defendant was a fugitive. 

By failing to appear for sentencing and remaining a fugitive 
for 1'4 years, Goree was not diligent in prosecuting his appeal, 
thereby producing the kind of delay that may be anticipated to 
cause lost items, such as the loss of the trial record in the instant 
case. When a defendant’s fugitive status results in the loss of a 
trial transcript, a substantial interference with the appellate proc- 
ess has occurred. Goree’s fugitive status “should not become an 
excuse for the convicted to begin the process anew at great cost 
to the state and the crime victim. Defendants have a responsibil- 
ity to be vigilant in preserving their appeal rights.” See State v. 
Verikokides, 925 P.2d 1255, 1258 (Utah 1996). Goree should not 
reap the benefit of his fugitive status through the gaining of anew 
trial due to the lack of a transcript. 


CONCLUSION 
Since the inadequacy of the record in this case was the con- 
sequence of Goree’s 1'4-year status as a fugitive, he is bound by 
the consequences caused by his actions. For the reasons set forth 
herein, the decision of the district court is affirmed. 
AFFIRMED. 


JULIE BRUMMER, APPELLEE, V. 
VICKERS, INC., APPELLANT. 
659 N.W.2d 838 
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1. Workers’ Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the judgment, order, or 
award was procured by fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court do not support the order or award. 
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____: ___. In determining whether to affirm, modify, reverse, or set aside a judg- 
ment of the Workers’ Compensation Court review panel, a higher appellate court 
reviews the findings of the single judge who conducted the original hearing. 
___:___. Upon appellate review, the findings of fact made by the trial judge of the 
compensation court have the effect of a jury verdict and will not be disturbed unless 
clearly wrong. 

Workers’ Compensation: Evidence: Appeal and Error. If the record contains evi- 
dence to substantiate the factual conclusions reached by the trial judge in workers’ 
compensation cases, an appellate court is precluded from substituting its view of the 
facts for that of the compensation court. 

Workers’ Compensation: Appeal and Error. Regarding questions of law, an appel- 
late court in workers’ compensation cases is obligated to make its own determinations. 
Workers’ Compensation: Words and Phrases. Temporary disability contemplates 
the period the employee is submitting to treatment, is convalescing, is suffering from 
the injury, and is unable to work because of the accident. 

___: ___.. Total disability does not mean a state of absolute helplessness, but means 
disablement of an employee to earn wages in the same kind of work, or work of a sim- 
ilar nature, that he or she was trained for or accustomed to perform, or any other kind 
of work which a person of his or her mentality and attainments could do. 

Workers’ Compensation: Appeal and Error. Whether an injured worker is totally 
disabled is a question of fact which may be reversed upon appeal only if the finding 
of the Workers’ Compensation Court is clearly wrong. 

Workers’ Compensation: Compromise and Settlement. For a settlement to be 
proper, an employer is required to comply with the workers’ compensation statutes. 
Workers’ Compensation: Employer and Employee: Intent. When determining 
whether an employer’s payment to an employee should be credited against the 
employee’s workers’ compensation claim, the focus is on the intent of the employer 
and the circumstances surrounding the payment. 

Workers’ Compensation. When as a result of the injury an employee is unable to per- 
form suitable work for which he or she has previous training or experience, he or she is 
entitled to such vocational rehabilitation services, including job placement and retrain- 
ing, as may be reasonably necessary to restore him or her to suitable employment. 
Workers’ Compensation: Attorney Fees: Appeal and Error. If the employer files 
an application for review before the compensation court from an award of a judge of 
the compensation court and fails to obtain any reduction in the amount of such award, 
the compensation court shall allow the employee a reasonable attomey fee to be taxed 
as costs against the employer for such review. 


Appeal from the Nebraska Workers’ Compensation Court. 


Affirmed. 


Tiernan T. Siems and Tom Nelson, Senior Certified Law 


Student, of Erickson & Sederstrom, P.C., for appellant. 


Timothy S. Dowd, of Dowd & Dowd, for appellee. 
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IRWIN, Chief Judge, and Sievers and INsopy, Judges. 


IrwIN, Chief Judge. 
I. INTRODUCTION 

Vickers, Inc., appeals from a decision of the Workers’ 
Compensation Court review panel affirming in part and reversing 
in part the trial court’s decision. Vickers contends that the review 
panel erred in remanding to the trial court the issue of whether 
Julie Brummer was entitled to temporary total disability benefits 
from January 6 to April 4, 2001. Vickers contends that the review 
panel also erred in finding that Brummer’s workers’ compensa- 
tion claim was unaffected by the severance package Vickers paid 
her. Vickers also argues that the review panel erred in remanding 
to the trial court the issue of whether Brummer was entitled to 
vocational rehabilitation. Finally, Vickers contends that the 
review panel erred when it did not decide the issue of whether 
Brummer was entitled to attorney fees. For the reasons stated 
herein, we affirm the review panel’s decision. 


II. BACKGROUND 

On September 27, 2000, Brummer filed a petition in the 
Workers’ Compensation Court alleging that she had been injured 
and that her injury arose out of and in the course of her employ- 
ment with Vickers. Vickers filed its answer on January 31, 2001. 
There is no indication in the record why Vickers did not file its 
answer until January 31. 

Trial was held on June 8, 2001. The parties stipulated as 
follows: 

1. The present matter arises out of a work injury sus- 
tained by [Brummer] on or about March 1, 2000[,] at 
which time [Brummer] sustained injuries to her left and 
right upper extremities. 

2. At the time of [Brummer’s] injury, her average 
weekly wage was $700.74, or a weekly benefit of $467.16. 

3. Compensability has been accepted and all medical 
expenses have been paid as have indemnity benefits for 
[Brummer’s] permanent partial disability. 

4, The only issues presently in dispute to be resolved at 
hearing are: 
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¢ Whether [Brummer] returned to substantial employ- 
ment prior to [Vickers’] plant closure on January 5, 2001; 

¢ Whether [Brummer] is entitled to temporary total dis- 
ability from January 6, 2001[,] until reaching maximum 
medical improvement on April 17, 2001[,] and, if so, 
whether [Vickers’] payment of severance package to 
[Brummer] should affect the amount of temporary total 
disability, if any, to which [Brummer] may be entitled; 

¢ Whether [Brummer] is entitled to vocational rehabili- 
tation services. 

Brummer testified on her own behalf. Medical records and 
other exhibits were admitted into evidence, and the court entered 
its award on July 6, 2001. In the award, the trial court found that 
Brummer had surgery on September 26, 2000, and returned to 
work on November 17 with restrictions. The trial court stated 
that Vickers “accommodated [Brummer’s] restrictions and put 
her in a job in the ‘tool crib’ that she could perform with the 
restrictions previously set forth.’ Brummer continued in her 
“tool crib’” position until January 5, 2001. Brummer was laid 
off on January 5 because the Vickers plant closed. The evidence 
indicates that when Brummer was laid off, she signed a release 
in connection with a severance package. This release will be dis- 
cussed in more detail later in this opinion. 

The trial court found that Brummer reached maximum medi- 
cal improvement (MMI) on April 4, 2001. Given the stipulation 
mentioned above that the parties entered into, it appears that 
there is a discrepancy regarding when MMI was obtained. In the 
stipulation, the parties stated that April 17 was the date Brummer 
reached MMI. However, no one assigns as error on appeal the 
trial court’s finding that MMI was reached on April 4. The trial 
court determined that Brummer had a permanent partial disabil- 
ity of 7 percent to the left upper extremity. The trial court stated 
that Brummer’s doctor rated Brummer’s other arm on April 17, 
but the trial court did not make any findings regarding that arm’s 
permanent partial disability. 

With regard to whether Brummer was entitled to disability 
benefits from January 6, 2001, until reaching MMI on April 4, 
the trial court found that she was entitled to temporary dis- 
ability benefits for a period of 12%; weeks. The trial court 
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concluded that the time period from November 17, 2000, until 
January 5, 2001, when Brummer returned to work, was “volun- 
tary” vocational rehabilitation. The trial court found that return- 
ing Brummer to a modified job with restrictions was “volun- 
tary vocational rehabilitation as defined by the priorities of 
[Neb. Rev. Stat. §] 48-162.01(3) [((Cum. Supp. 2000)] between 
[Brummer and Vickers] and, as such, [Brummer] is entitled to 
the hybrid payment of ‘temporary disability’ as found in [Neb. 
Rev. Stat. §] 48-121(5) [((Cum. Supp. 2000)]” from January 6 
until April 4. 

The court found that Vickers was not entitled to “a credit or an 
offset for the payment of severance benefits.” The court also 
found that Brummer was not entitled to vocational rehabilitation 
“for the reason that [Vickers] has complied with all requirements 
of vocational rehabilitation as set forth in [§] 48-162.01 in that 
[Vickers] returned [Brummer] to a new job with [Vickers] or a 
previous job that had been modified.” Additionally, the trial court 
found that Brummer had made several applications for employ- 
ment and considered herself “employable.” 

On July 18, 2001, Vickers filed its application for review with 
the Workers’ Compensation Court review panel. The review panel 
entered its order of affirmance in part and reversal in part on June 
5, 2002. The review panel’s order indicates that Brummer 
cross-appealed the trial court’s award. However, we do not have 
Brummer’s cross-appeal in the record before us. 

The review panel determined that the issue of whether 
Brummer was entitled to disability benefits from January 6 until 
April 4, 2001, should be remanded to the trial court. The review 
panel found that Brummer was not “in vocational rehabilitation” 
from November 17, 2000, until January 5, 2001. The review panel 
noted that Vickers and Brummer agreed at the review hearing that 
Brummer was not in vocational rehabilitation during the relevant 
time period. Because Brummer was not in vocational rehabilita- 
tion during that time period, the review panel remanded this issue 
to the trial court to determine if Brummer is entitled to disability 
benefits from January 6 until April 4. 

The review panel affirmed that portion of the trial court’s 
award that denied Vickers a credit for paying Brummer a sever- 
ance package. The review panel made the following findings: 
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The evidence is that the employees of Vickers received these 
severance packages without regard to whether or not the 
employees were injured. Since this employee was entitled to 
severance without regard to her injury, it cannot be said that 
any payment to her was in lieu of worker’s compensation. 
The review panel stated that Brummer appealed the denial of 
vocational rehabilitation services. The review panel also 
remanded this issue to the trial court. The review panel stated that 
the trial court was “clearly wrong” in finding that Brummer was 
participating in vocational rehabilitation from November 17, 
2000, to January 5, 2001. Because the trial court based its deci- 
sion to deny Brummer vocational rehabilitation on the fact that 
Vickers had already complied with the requirements of vocational 
rehabilitation, the review panel remanded this issue. The review 
panel ordered the trial court to determine whether Brummer “was 
able to engage in suitable employment on April 4.” 
Finally, the review panel concluded that it could not deter- 
mine attorney fees because some of the issues were remanded to 
the trial court. This timely appealed followed. 


Ill. ASSIGNMENTS OF ERROR 

Vickers assigns four errors on appeal. First, Vickers contends 
that the review panel erred when it remanded the issue of tem- 
porary total disability benefits to the trial court. Second, Vickers 
contends that the review panel erred when it decided not to give 
Vickers a credit or setoff for the severance payment made to 
Brummer. Third, Vickers contends that the review panel erred 
when it remanded the issue of vocational rehabilitation to the 
trial court. Finally, Vickers contends that the review panel erred 
in not deciding the issue of whether Vickers owed Brummer 
attorney fees. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 
{1] An appellate court may modify, reverse, or set aside a 
Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is 
not sufficient competent evidence in the record to warrant the 
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making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court do not support the order or award. 
Owen v. American Hydraulics, 258 Neb. 881, 606 N.W.2d 470 
(2000); Brouilette v. DBV Enters., 9 Neb. App. 757, 619 N.W.2d 
482 (2000). 

[2,3] In determining whether to affirm, modify, reverse, or set 
aside a judgment of the Workers’ Compensation Court review 
panel, a higher appellate court reviews the findings of the single 
judge who conducted the original hearing. Owen v. American 
Hydraulics, supra. Upon appellate review, the findings of fact 
made by the trial judge of the compensation court have the 
effect of a jury verdict and will not be disturbed unless clearly 
wrong. Id. 

[4,5] If the record contains evidence to substantiate the factual 
conclusions reached by the trial judge in workers’ compensation 
cases, an appellate court is precluded from substituting its view 
of the facts for that of the compensation court. Miller v. E.M.C. 
Ins. Cos., 259 Neb. 433, 610 N.W.2d 398 (2000). Regarding 
questions of law, an appellate court in workers’ compensation 
cases is obligated to make its own determinations. Id. See Owen 
v. American Hydraulics, supra. 


2. AWARD OF BENEFITS FROM JANUARY 6 TO APRIL 4, 2001 

Vickers contends that the review panel erred when it remanded 
to the trial court the issue of whether Brummer was entitled to 
temporary total disability benefits from January 6 to April 4, 
2001. Vickers contends that Brummer is not entitled to such ben- 
efits because she was “capable of engaging in substantial employ- 
ment.” Brief for appellant at 18. 

[6-8] Temporary disability contemplates the period the 
employee is submitting to treatment, is convalescing, is suffer- 
ing from the injury, and is unable to work because of the acci- 
dent. Green y. Drivers Mgmt., Inc., 10 Neb. App. 299, 634 
N.W.2d 22 (2001), reversed in part on other grounds 263 Neb. 
197, 639 N.W.2d 94 (2002). Total disability does not mean a 
state of absolute helplessness, but means disablement of an 
employee to earn wages in the same kind of work, or work of a 
similar nature, that he or she was trained for or accustomed to 
perform, or any other kind of work which a person of his or her 
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mentality and attainments could do. Mata v. Western Valley 
Packing, 236 Neb. 584, 462 N.W.2d 869 (1990); Green v. 
Drivers Mgmt., Inc., supra. Whether an injured worker is totally 
disabled is a question of fact which may be reversed upon 
appeal only if the finding of the Workers’ Compensation Court 
is Clearly wrong. Green v. Drivers Mgmt., Inc., supra. 

Here, the trial court based its decision to award temporary 
total disability benefits from January 6 until April 4, 2001, on 
whether Brummer was in vocational rehabilitation from 
November 17, 2000, until January 5, 2001. The review panel 
found that the trial court was incorrect when the trial court found 
that Brummer was participating in vocational rehabilitation when 
she returned to work from November 17, 2000, until January 5, 
2001. The review panel determined that the trial court’s reason- 
ing for awarding disability benefits was incorrect and remanded 
the issue for further determination of whether Brummer was enti- 
tled to such benefits from January 6 to April 4. The review panel 
ordered the trial court not to use vocational rehabilitation as a 
reason for awarding temporary disability benefits. We note that 
Vickers is not arguing that the review panel erred in finding the 
trial court’s reasoning was incorrect, but arguing only the review 
panel’s decision to remand the case. Since Vickers did not assign 
as error the finding regarding the trial court’s reasoning, we will 
not address it. Alleged errors that are not both assigned and 
argued in the brief on appeal will not be considered by this court. 
See Mondelli v. Kendel Homes Corp., 262 Neb. 263, 631 N.W.2d 
846 (2001). 

Given the review panel’s findings that the trial court’s reason- 
ing was incorrect, there has been no determination about whether 
Brummer was totally disabled from January 6 to April 4, 2001. 
Since there have not been any factual findings by the trial court 
regarding this issue, there is nothing for us to review. As such, the 
review panel did not err when it remanded the issue of disability 
benefits to the trial court for a factual determination regarding 
whether Brummer was totally disabled from January 6 to April 4. 
On remand, the trial court is directed to make a determination, on 
the basis of the record presented at trial, whether Brummer was 
totally disabled from January 6 to April 4. This assigned error is 
without merit. 
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3. SEVERANCE PACKAGE 

Vickers contends that the review panel erred when it found 
Brummer’s entitlement to disability benefits should not be 
affected by Vickers’ payment of severance benefits. Vickers con- 
tends that the severance package should be considered “wages,” 
and therefore, Vickers argues that any disability benefits awarded 
to Brummer from January 6 to April 4, 2001, should be reduced ~ 
by the amount of severance paid. Brummer contends that there 
was no evidence introduced to prove the severance package con- 
Stituted wages. Before we address the issues of wages, we 
address the findings of the trial court and review panel. — 


(a) Attempted Settlement 

The Nebraska Workers’ Compensation Act, Neb. Rev. Stat. 
§ 48-101 et seq. (Reissue 1998 & Cum. Supp. 2000), provides 
that any agreement between a plaintiff and a defendant to settle a 
workers’ compensation claim must be approved by a judge of the 
Nebraska Workers’ Compensation Court. That settlement must 
also be filed with the Workers’ Compensation Court. 

Implicit in the trial court’s award is a factual finding that 
when Brummer signed the release in connection with the sever- 
ance payment, Vickers was attempting to settle Brummer’s 
workers’ compensation claim. The release signed by Brummer 
released Vickers from liability in various situations should 
Brummer decide to bring a lawsuit against Vickers in the future. 
Excepted from the release were “unemployment compensation 
claims, workers’ compensation claims, or other health claims 
which [the employee is] currently unaware of, as well as any 
other claims that cannot be released under applicable statutes.” 
(Emphasis supplied.) 

[9] The review panel noted that the trial court was correct in 
Stating that Vickers did not follow the workers’ compensation 
statutes if the payment of severance was in fact an attempt to 
settle Brummer’s workers’ compensation claim. To the extent 
Vickers’ payment of severance benefits could be considered an 
attempted settlement of Brummer’s workers’ compensation 
claim, we find that Vickers was required to comply with the 
workers’ compensation statutes. There is no indication in the 
record before us that Vickers applied to settle the case or filed 
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the release with the Workers’ Compensation Court. For this 
reason, Vickers is not entitled to a credit or setoff for the sev- 
erance it paid to Brummer. We now address whether Vickers 
should otherwise be credited with the amount it paid in sever- 
ance benefits. 


(b) Vickers’ Intent 

Vickers relies on Anderson v. Cowger, 158 Neb. 772, 65 
N.W.2d 51 (1954). In Anderson, the employer continued to pay 
the employee $60 a week, his “regular paycheck,” while he was 
unable to work. The employer contended that since it continued 
to pay the employee his “regular paycheck,” the employer should 
be entitled to a credit regarding its workers’ compensation liabil- 
ity. In Anderson, the payment made to the employee was termed 
“wages” by the Nebraska Supreme Court. 

In addressing whether the employer should be credited with 
the money it had already paid, the Nebraska Supreme Court 
favorably quoted “Volume 2 of Prof. Arthur Larson’s The Law 
of Workmen’s Compensation” as follows: 

“If the payment of wages was intended to be in lieu of 
{workers’] compensation, credit for the wages is allowed.” 
§ 57.41, p. 18. 

“* * * the employer can claim no credit if he denied his 
workmen’s compensation liability while paying the wages.” 
§ 57.43, p. 20. 

... “However, since there is seldom any direct evidence 
on whether such an intention lay behind the payment, it 
must be inferred from the circumstances surrounding the 
payment.” § 57.41, p. 18. 

Anderson v. Cowger, 158 Neb. at 784, 65 N.W.2d at 60. 

[10] In the instant case, Vickers contends that if we consider 
the severance package paid to Brummer to be wages, then Vickers 
is entitled to a credit. We do not read the focus of Anderson to be 
on whether the payment was considered to be wages. Instead, the 
focus of Anderson seems to be on the employer’s intention when 
making the payment. As such, we will focus on the circumstances 
surrounding Vickers’ payment of the severance package to deter- 
mine what Vickers’ intention was when it made this payment 
to Brummer. 
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On November 25, 2000, Vickers sent a letter to Brummer 
regarding the closing of the plant and when her last day would be. 
In this letter, Vickers informed Brummer, “In an effort to ease 
your financial transition, [Vickers] has agreed to pay health and 
dental insurance benefits and severance pay to qualifying employ- 
ees.” An exhibit submitted at trial outlines the amount of sever- 
ance each employee would receive. This exhibit showed that the 
employee was entitled to a certain amount of severance pay 
“Tb]ased upon [his or her] years of service.” 

Brummer testified that prior to being laid off, she and all the 
other employees attended meetings regarding the severance 
package. Brummer indicated that at these meetings, they dis- 
cussed negotiations with the union regarding what kind of sever- 
ance package the employees would receive. Brummer stated that 
regardless of whether the employees had work injuries, the sev- 
erance package applied to all employees and they all attended 
these meetings. When Brummer asked Vickers about the sever- 
ance package, Vickers stated that “it was compensation [for the 
employees] since they were closing the plant down.” 

Based on this evidence, there is nothing to indicate that Vickers 
intended for the severance payment to be made in lieu of workers’ 
compensation benefits. According to the evidence, all employees, 
including Brummer, were receiving the severance package 
regardless of any work injuries. Finally, Vickers stated in its 
November 25, 2000, letter that it was paying the severance pack- 
age to “ease [the employee’s] financial transition.” Thus, even if 
the severance package was considered to be wages, there is no 
evidence to show Vickers intended for the severance package to 
be in lieu of workers’ compensation benefits. 

We also note that the evidence indicates that the severance 
package was negotiated for the employees as part of their con- 
tract. According to case law from different jurisdictions, sever- 
ance payments made under a contractual obligation cannot be 
credited against workers’ compensation benefits. See, Childers v. 
Honeywell, Inc., 505 N.W.2d 611 (Minn. 1993) (severance pay- 
ment was contractual obligation and based on past years of ser- 
vice; thus, employer not entitled to credit); Coca-Cola Bottling 
Co. v. Rambo, 576 So. 2d 394 (Fla. App. 1991) (employee con- 
tractually entitled to severance pay, so no setoff); Marion 
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Correctional Inst. v. Kriegel, 522 So. 2d 45 (Fla. App. 1988) 
(independent contractual rights cannot be used to offset workers’ 
compensation benefits). 

We determine that the review panel did not err when it found 
that Vickers was not entitled to a credit for paying Brummer a sev- 
erance package. This assigned error is without merit. 


4. VOCATIONAL REHABILITATION 

Vickers contends that the review panel erred in remanding the 
issue of vocational rehabilitation to the trial court. Vickers con- 
tends that Brummer was “capable of working from the time she 
returned to work at Vickers on November 17, 2000[,] and at all 
times thereafter.” Brief for appellant at 32. Vickers essentially 
argues that when Brummer returned to work at Vickers, Brummer 
was “engaged in suitable employment,” and that therefore, 
Brummer should not be given vocational rehabilitation services. 
Brief for appellant at 34. 

{11] When as a result of the injury an employee is unable to 
perform suitable work for which he or she has previous training 
or experience, he or she is entitled to such vocational rehabilita- 
tion services, including job placement and retraining, as may be 
reasonably necessary to restore him or her to suitable employ- 
ment. See § 48-162.01. Determination as to whether an injured 
employee is able to perform the work for which that employee 
was previously trained is a question of fact to be determined by 
the trial judge. Green v. Drivers Mgmt., Inc., 263 Neb. 197, 639 
N.W.2d 94 (2002). 

In this case, the trial court denied Brummer vocational reha- 
bilitation because it found that Vickers had already complied 
with the requirements of § 48-162.01. The trial court determined 
that no further vocational rehabilitation was warranted. Implicit 
in the review panel’s findings is that Vickers had not complied 
with the requirements of § 48-162.01, because the review panel 
concluded that Brummer was not participating in vocational 
rehabilitation from November 17, 2000, until January 5, 2001. 
We note, as we did in the section discussing temporary total dis- 
ability, that Vickers is not appealing the review panel’s finding 
that the trial court’s reasoning was incorrect, but only the review 
panel’s decision to remand the issue of vocational rehabilitation. 
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Therefore, we will not address such finding by the review panel. 
See Mondelli v. Kendel Homes Corp., 262 Neb. 263, 631 N.W.2d 
846 (2001) (alleged errors must be assigned and argued). The 
review panel remanded the issue of vocational rehabilitation to 
the trial court for a determination regarding whether Brummer 
was able to engage in suitable employment on April 4, when she 
reached MMI. 

We do not find that the review panel erred in remanding this 
issue to the trial court. There have been no factual findings regard- 
ing Brummer’s ability to engage in suitable employment on April 
4, 2001. Therefore, this issue should also be remanded so the trial 
court can determine, on the basis of the record presented at trial, 
whether Brummer was able to engage in suitable employment on 
April 4. This assigned error is without merit. 


5. ATTORNEY FEES 

Vickers contends that the trial court erred when it found it 
could not determine whether Vickers owed Brummer attorney 
fees. Vickers contends that it “obtained a reduction in liability” 
and therefore does not owe Brummer attorney fees. Brief for 
appellant at 38. 

[12] Section 48-125(1) provides in pertinent part: 

If the employer files an application for review before the 
compensation court from an award of a judge of the com- 
pensation court and fails to obtain any reduction in the 
amount of such award, the compensation court shall allow 
the employee a reasonable attorney’s fee to be taxed as 
costs against the employer for such review... . 

In this case, it is impossible to determine whether Vickers 
owes Brummer attorney fees. The only issue affirmed by the 
review panel was that Vickers was not entitled to a credit or 
setoff for paying Brummer a severance package. Because there 
was no decision made on the other issues, the attorney fees issue 
cannot be decided at this time. Therefore, this assigned error is 
without merit. 


V. CONCLUSION 
The review panel did not err when it remanded the issue of 
whether Brummer was entitled to temporary total disability ben- 
efits from January 6 to April 4, 2001. The review panel did not 
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err when it determined that Vickers was not entitled to a credit or 
setoff for the severance payment made to Brummer. The review 
panel did not err when it remanded the issue of vocational reha- 
bilitation to the trial court. Finally, the review panel did not err 
when it found that it could not determine whether Vickers owed 
Brummer attorney fees. 

AFFIRMED. 


IN RE INTEREST OF BriTNY S., A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. BRITNY S., APPELLANT. 
659 N.W.2d 831 


Filed April 8, 2003. No. A-02-855. 


1. Juvenile Courts: Time: Appeal and Error. An appellate court’s review of a juve- 
nile court’s determination of whether a juvenile has been denied his or her statutory 
right to a prompt adjudication is made de novo on the record to determine whether 
there has been an abuse of discretion by the juvenile court. 

____: ____: ___. Prompt adjudication determinations are initially entrusted to the 

discretion of the juvenile court and will be upheld unless they constitute an abuse of 

discretion. 

3. Juvenile Courts: Trial: Time. Neb. Rev. Stat. § 43-271 (Reissue 1998) provides that 
the adjudication hearing as to a juvenile in custody “shall be held as soon as possible 
but, in all cases, within a six-month period after the petition is filed” and that the adju- 
dication hearing as to a juvenile not in custody shall be held “as soon as practicable 
but, in all cases, within a six-month period after the petition is filed.” 

4. Juvenile Courts: Time. Absolute discharge for the State’s failure to comply with the 

6-month prompt adjudication period is not mandated. 

—__:___.. It is within the discretion of the juvenile court to determine whether abso- 

lute discharge of a juvenile petition is in the best interests of a juvenile, taking into 

consideration (1) the factors set forth in Neb. Rev. Stat. §§ 43-271 and 43-278 

(Reissue 1998), (2) the right of the juvenile to a prompt and fair adjudication, and (3) 

the future treatment and rehabilitation of the juvenile in the event of an adjudication. 

6. Speedy Trial: Juvenile Courts: Proof. For the duration of a continuance requested 
by the State to be excluded from speedy trial or prompt adjudication calculations, the 
State has the burden to prove not only the reason for the delay, but also that the length 
of the delay is reasonable or for good cause. 

7. Juvenile Courts: Time. It is rarely in the best interests of a juvenile to have his or her 
case languish unadjudicated in the juvenile court for more than 6 months. 


Appeal from the County Court for Scotts Bluff County: JAMEs 
L. MACKEN, Judge. Reversed and remanded with directions. 
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Bell Island, of Island, Huff & Nichols, P.C., L.L.O., for 
appellant. 


Tiffany A. Wasserburger, Deputy Scotts Bluff County Attorney, 
for appellee. 


Irwin, Chief Judge, and Sievers and INBopy, Judges. 


Irwin, Chief Judge. 
I. INTRODUCTION 

Britny S. appeals from an order of the county court, sitting 
as a juvenile court, overruling her motion for absolute dis- 
charge. Britny’s motion for absolute discharge was made on the 
basis of an alleged denial of Britny’s statutory right to a prompt 
adjudication. Because we find that Britny’s statutory right to 
a prompt adjudication was violated, we reverse, and remand 
with directions. 


II. BACKGROUND 


1. PROCEDURAL HISTORY 

On November 1, 2001, the State filed a petition seeking to 
adjudicate Britny as a juvenile within the meaning of Neb. Rev. 
Stat. § 43-247(1) (Cum. Supp. 2002). The State alleged that 
Britny was a juvenile who had committed an act which would 
constitute a misdemeanor, third degree assault. On November 15, 
the county court, sitting as a juvenile court, scheduled Britny’s 
adjudication for January 31, 2002. 

On January 23, 2002, Britny filed a motion for continuance of 
the adjudication. The continuance was apparently granted, and 
the adjudication was apparently rescheduled for April 11. The 
record before us does not contain any record of any hearing that 
may have been held in conjunction with the January 23 motion, 
any order or journal entry disposing of the January 23 motion, 
or any docket entry disposing of the January 23 motion. It is 
apparent, however, from testimony presented at a later hearing, 
that the adjudication was ultimately rescheduled for April 11. 

On April 11, 2002, the county court judge who was presiding 
over this juvenile case was apparently unavailable. As such, the 
adjudication was rescheduled, on the court’s motion. The adjudi- 
cation was apparently rescheduled for June 20. Again, the record 
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before us does not contain any order, journal entry, or docket 
sheet rescheduling the adjudication. It is only from dialog 
between the court and the attorneys at a later hearing, and by 
implication from a later motion filed by the State, that we are able 
to discern the date for which the adjudication was rescheduled. 

On June 17, 2002, the State filed a motion for continuance of 
the adjudication. The State alleged that the continuance was 
requested because “necessary witnesses [were] unavailable on 
[June 20].” A hearing on the State’s motion was held on June 20. 
At the hearing, the State’s attorney indicated to the court that the 
primary investigating officer and an eyewitness were both unable 
to be present in court and that a continuance was necessary. Britny 
objected to the continuance, arguing that the State knew before 
the week of the scheduled adjudication that the witnesses were 
going to be unavailable and that the State should have made other 
arrangements. The court stated, “Well, life isn’t perfect. The con- 
tinuance is granted.” The record before us does not indicate for 
what date the adjudication was rescheduled; there is no order, 
journal entry, or docket sheet either ruling on the State’s motion 
for continuance or scheduling a new adjudication date. 

On July 22, 2002, Britny filed a motion for absolute dis- 
charge. Britny alleged that her statutory right to a prompt adju- 
dication had been violated and that she was entitled to absolute 
discharge. On July 23, a hearing was held on Britny’s motion for 
absolute discharge. The State presented testimony from the 
court clerk concerning the reason for the continuance granted on 
the court’s own motion in April and presented a transcription of 
the hearing on the State’s motion to continue in June. The court 
found that “these continuances described were undoubtedly nec- 
essary,” that “there is good cause to not close this out,” and that 
“because of the best interests of [Britny],” absolute discharge 
was not appropriate. By a journal entry that indicates it was 
drafted on July 23, but which was not filed until August 29, the 
court overruled Britny’s motion for absolute discharge. This 
timely appeal followed. 


2. RECORD ON APPEAL 
As we have noted above, for many of the rulings on motions 
to continue and rulings rescheduling the adjudication, the record 
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presented to us does not contain any order, journal entry, or 
docket sheet. Rather, the operative dates are apparent only from 
testimony and arguments made at later hearings or from later 
motions filed by the parties. We note that such orders, journal 
entries, and docket sheets were not requested in Britny’s praecipe 
for a transcript. Although the record presented is “adequate” for 
us to resolve this appeal, we remind the parties that the appellant 
bears the burden of presenting an adequate record on appeal. See, 
In re Application of SID No. 384, 259 Neb. 351, 609 N.W.2d 679 
(2000); Sindelar v. Hanel Oil, Inc., 254 Neb. 975, 581 N.W.2d 
405 (1998). If we were not able to discern these important dates 
from the testimony, arguments, and other filings, the absence of 
the court’s orders, journal entries, and docket sheets could have 
prevented us from determining the merits of Britny’s case. 

The record presented to us contains another, more trouble- 
some problem. We note that many filings made by the court in 
this case were not made in a timely fashion. For example, there 
is a journal entry indicating that the State’s petition was read in 
open court, that Britny was advised of her rights, and that the 
adjudication hearing was initially scheduled for January 31, 
2002. It appears that this journal entry was made on November 
15, 2001, the date on which these events appear to have taken 
place. The file stamp, however, indicates that the journal entry 
was not filed until April 18, 2002. Similarly, and of more con- 
cern, the journal entry overruling Britny’s motion for absolute 
discharge appears to have been made on July 23, 2002. Its file 
stamp, however, indicates that it was not filed until August 29. 
This is more than a month after the notice of appeal was filed, 
in which notice Britny stated that she intended to appeal from 
the order “entered by the Court on July 23, 2002.” The order 
overruling Britny’s motion for absolute discharge was not 
entered or effective until August 29. See State v. Wahrman, ante 
p. 101, 644 N.W.2d 572 (2002). Although Britny’s premature 
notice of appeal is, by statute, to be treated as filed after the date 
on which the order finally became effective, see Neb. Rev. Stat. 
§ 25-2729(5) (Cum. Supp. 2002), the record is needlessly com- 
plicated by the court’s failure to ensure that filings were timely 
made. The Supreme Court recently reminded lower courts of the 
duty to ensure that court orders are timely entered in the manner 
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provided by statute. Ford v. Estate of Clinton, 265 Neb. 285, 656 
N.W.2d 606 (2003). 


Ill. ASSIGNMENT OF ERROR 
Britny’s sole assignment of error is that the court erred in fail- 
ing to grant her motion for absolute discharge. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 

[1,2] An appellate court’s review of a juvenile court’s deter- 
mination of whether a juvenile has been denied his or her statu- 
tory right to a prompt adjudication is made de novo on the 
record to determine whether there has been an abuse of discre- 
tion by the juvenile court. See In re Interest of Brandy M. et al., 
250 Neb. 510, 550 N.W.2d 17 (1996). Prompt adjudication 
determinations are initially entrusted to the discretion of the 
juvenile court and will be upheld unless they constitute an abuse 
of discretion. Id. 


2. STATUTORY RIGHT TO PROMPT ADJUDICATION 

Britny asserts that the juvenile court abused its discretion in 
finding that her statutory right to a prompt adjudication was not 
violated. We agree. Our review of the record indicates that the 
State failed to present sufficient evidence that would allow the 
juvenile court to make findings regarding the reasonableness of 
the delays in Britny’s adjudication or regarding her rehabilita- 
tion needs, future treatment, or best interests. 

(3] Neb. Rev. Stat. § 43-271 (Reissue 1998) provides that a 
juvenile taken into custody pursuant to Neb. Rev. Stat. §§ 43-248 
(Reissue 1998) and 43-250 and 43-253 (Cum. Supp. 2002) shall 
be brought before the court for adjudication as soon as possible 
after the corresponding petition is filed. Section 43-271 further 
provides that the adjudication hearing as to a juvenile in custody 
“shall be held as soon as possible but, in all cases, within a 
six-month period after the petition is filed” and that the adjudica- 
tion hearing as to a juvenile not in custody shall be held “as soon 
as practicable but, in all cases, within a six-month period after the 
petition is filed.” The computation of this 6-month period is made 
as provided in Neb. Rev. Stat. § 29-1207 (Reissue 1995). 
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[4,5] In In re Interest of Brandy M. et al., supra, the Nebraska 
Supreme Court held that it is readily apparent from the plain lan- 
guage of § 43-271 that the Legislature intended to provide a statu- 
tory right to a prompt adjudication hearing for all juveniles. The 
Supreme Court further held that absolute discharge for the State’s 
failure to comply with the 6-month period is not mandated. In re 
Interest of Brandy M. et al., supra. The Supreme Court held that 
it is within the discretion of the juvenile court to determine 
whether absolute discharge of a juvenile petition is in the best 
interests of a juvenile, taking into consideration (1) the factors set 
forth in § 43-271 and Neb. Rev. Stat. § 43-278 (Reissue 1998), (2) 
the right of the juvenile to a prompt and fair adjudication, and (3) 
the future treatment and rehabilitation of the juvenile in the event 
of an adjudication. In re Interest of Brandy M. et al., supra. 


3. APPLICATION 


(a) Prompt Adjudication Date 

As noted above, § 43-271 indicates that the prompt adjudica- 
tion computation is to be made in accordance with the statutory 
speedy trial calculation made pursuant to § 29-1207. The petition 
in this case was filed on November 1, 2001. That being so, the 
6-month prompt adjudication period would have expired, given 
no excludable time periods, on May 1, 2002. See State v. Baker, 
264 Neb. 867, 652 N.W.2d 612 (2002) (exclude day information 
was filed, count forward 6 months, and back up | day). 


(b) Delay Attributable to Britny 

On January 23, 2002, Britny’s motion for continuance was 
filed. As a result of this motion, the adjudication was apparently 
rescheduled for April 11. Under §§ 43-271 and 29-1207(4), the 
period of time between that filing and the new adjudication date 
is excluded from prompt adjudication calculations, as a like 
period would be excluded from speedy trial calculations in a 
criminal case upon a pretrial motion of the defendant. As such, 78 
days are excluded from the calculation as time attributable to 
Britny’s motion for continuance. See State v. Baker, supra (day of 
filing motion is not included). With no other excludable time peri- 
ods, the 6-month prompt adjudication period would have expired 
on July 17 (May 1 + 78 days = July 17). 
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(c) Delay Not Attributable to Britny 
There are two periods of time during which the adjudication 
was postponed which are not attributable to Britny. Under 
§§ 43-271 and 29-1207(4), some periods of delay which are 
attributable to the State or which are for good cause may be 
excluded from speedy trial and prompt adjudication calculations. 
As such, the two periods of delay which are not attributable to 
Britny must be evaluated to determine whether they should be 

excluded from the prompt adjudication calculation. 


(i) Court’s Motion for Continuance 

[6] The first of these is the period of time from April 11 to 
June 20, 2002. On April 11, the county court judge presiding 
over this juvenile proceeding was apparently unavailable and the 
scheduled adjudication hearing was rescheduled for June 20. 
Although the State presented testimony from the clerk of the 
court indicating the reason for the adjudication’s not being held 
on April 11, there was no evidence presented to indicate why the 
hearing was rescheduled for more than 2 months later. The 
Supreme Court has previously held, in the context of a statutory 
speedy trial case, that the State has the burden to prove not only 
the reason for a delay, but also that the length of the delay is rea- 
sonable or for good cause. See State v. Wilcox, 224 Neb. 138, 
395 N.W.2d 772 (1986). There was no evidence presented to 
indicate that this delay was reasonable, necessary, or for good 
cause. As such, the State has failed to demonstrate that this 
period of delay should be excluded from the prompt adjudica- 
tion calculation. 


(ii) State’s Motion for Continuance 

The second period of delay not attributable to Britny which 
must be considered is the time from June 20, 2002, until Britny 
filed her motion for absolute discharge on July 22. As noted 
above, this delay is attributable to the State’s motion for contin- 
uance on the basis of the unavailability of necessary witnesses. 
Section 29-1207(4)(c)(i) provides that such time periods should 
be excluded from speedy trial calculations if the continuance is 
granted because of the unavailability of material evidence, when 
the State has exercised due diligence to obtain the evidence and 
there are reasonable grounds to believe that the evidence will be 
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available at the later date. In this case, there was no evidence 
presented by the State to demonstrate any of these factors. 

Although the State presented a transcription of the hearing on 
its motion for continuance at the hearing on Britny’s motion for 
absolute discharge, the transcription indicates that the court 
received no evidence and granted the motion for continuance 
based on the arguments of the attorneys and the State’s repre- 
sentation that the witnesses were unavailable. There was no evi- 
dence, either at the hearing on the motion for continuance or at 
the hearing on the motion for absolute discharge, to indicate the 
unavailability of the witnesses, the due diligence exercised by 
the State to obtain the testimony of the witnesses, or the reason- 
able grounds to believe that the witnesses would be available at 
a later time. Without any evidence to support these factors, the 
State failed to meet its burden at the hearing on the motion for 
absolute discharge to demonstrate that this time should be 
excluded from the prompt adjudication calculation. As such, this 
time cannot be excluded. 


4. RESOLUTION 

In In re Interest of Brandy M. et al., 250 Neb. 510, 550 N.W.2d 
17 (1996), the Nebraska Supreme Court upheld a juvenile court’s 
decision to grant absolute discharge to a number of juveniles 
where the State failed to present evidence that would allow the 
court to make findings concerning the reasonableness and good 
cause for delays and that would allow the court to assess the reha- 
bilitation needs, future treatment, or best interests of the juveniles. 
The case at bar is strikingly similar in these respects. 

As noted, the State presented no evidence that would allow 
the county court, or this court, to make findings regarding the 
reasonableness of the delay of more than 2 months attributable 
to the court’s continuance. The State presented no evidence that 
would allow the county court, or this court, to make findings 
regarding whether material evidence was unavailable, whether 
the State exercised due diligence to obtain such evidence, or 
whether there existed reasonable grounds to believe that such 
evidence would be available at a later date. The State presented 
no evidence that would allow the county court, or this court, to 
exclude the periods of delay resulting from either the court’s 
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continuance or the State’s continuance in computing Britny’s 
prompt adjudication date. 

[7] The State further presented no evidence concerning the 
rehabilitation needs, future treatment, or best interests of Britny. 
Although the Nebraska Supreme Court noted in In re Interest of 
Brandy M. et al., supra, that a child in need of treatment 180 days 
after the filing of a petition is likely to require treatment on the 
181st day as well, there was no evidence presented by the State 
concerning what treatment Britny might need on the 180th day, 
the 181st day, or the 185th day. The Supreme Court in In re 
Interest of Brandy M. et al., supra, specifically noted that it is 
rarely in the best interests of a juvenile to have his or her case lan- 
guish unadjudicated in the juvenile court for more than 6 months. 

We are mindful that Britny’s motion for absolute discharge was 
filed only 5 days after her prompt adjudication date of July 17, 
2002. Although a rigid and legalistic interpretation of a juvenile’s 
statutory right to a prompt adjudication would often be contrary 
to the best interests of the juvenile and, ultimately, contrary to the 
public interest, our de novo review of the record in this case indi- 
cates that the State failed to meet its burden to demonstrate that 
absolute discharge was not warranted. Because the record is 
devoid of any evidence to excuse any delay beyond July 17; is 
devoid of any evidence concerning the rehabilitation needs, future 
treatment, or best interests of Britny; and clearly indicates that 
Britny had a statutory right to have an adjudication hearing no 
later than July 17, we find that the court abused its discretion in 
overruling Britny’s motion for absolute discharge. 


V. CONCLUSION 

We find that the county court, sitting as a juvenile court, 
abused its discretion in overruling Britny’s motion for absolute 
discharge. The decision of the court overruling Britny’s motion 
for absolute discharge is reversed, and the matter is remanded to 
the county court with directions to dismiss the juvenile petition 
against Britny in this case. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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SIEVERS, Judge. 

On June 30, 1999, Ronald D. Boruch, on behalf of Lambert 
Boruch, filed with the Nebraska Department of Health and 
Human Services (DHHS) a written application for medical assist- 
ance benefits known as Medicaid. DHHS determined that based 
on the value of Lambert’s irrevocable trust, he was ineligible for 
Medicaid benefits. After an administrative hearing, Ron Ross, the 
director of the services division of DHHS (Director), affirmed the 
finding, and Ronald subsequently filed a petition for review in the 
district court for Butler County, Nebraska. The district court 
affirmed the administrative decision, and Ronald now appeals to 
this court. For the reasons set forth herein, we affirm. 


FACTUAL BACKGROUND 

On or before November 6, 1993, Lambert executed the 
“Lambert G. Boruch Living Trust” (the Trust), to which he con- 
veyed four tracts of real property, which were valued at $309,845 
at the time of trial. Lambert was the grantor and beneficiary of 
the corpus of the Trust, and his son, Ronald, was a co-successor 
trustee. The Trust was established as an irrevocable instrument 
and provided that the beneficiary, Lambert, was entitled to the 
use and possession of the real property, as well as the annual net 
income derived therefrom, for his lifetime. 

On June 3, 1999, Lambert became a resident of the Good 
Samaritan Home in Osceola, Nebraska, and on June 30, Ronald 
filed a written application for Medicaid benefits for Lambert. 
Mary Ann Birkel, a DHHS employee, processed the Medicaid 
application at the DHHS local office in David City, Nebraska. 
The application and Lambert’s assets, including the Trust, were 
reviewed by Joyce Schneider, a DHHS program specialist, and 
pursuant to 469 Neb. Admin. Code, ch. 2, § 009.07A5(b)(1) 
(1997), she determined that the Trust was an available resource 
to be counted in the determination of Lambert’s Medicaid eligi- 
bility. Lambert’s application for Medicaid benefits was rejected 
because his resources exceeded the “resource maximum allow- 
able” to Medicaid recipients (a maximum of $4,000) pursuant to 
469 Neb. Admin. Code, ch. 4, § 005.01 (2001). 

On August 5, 1999, Ronald, on behalf of Lambert, filed a 
notice and petition for fair hearing asserting that the David City 


BORUCH v. NEBRASKA DEPT. OF HEALTH & HUMAN SERVS. 715 
Cite as 11 Neb. App. 713 


local office erred in including the Trust as an available resource. 
On September 21, a hearing was had before Richard K. Spencer, 
the DHHS designated hearing officer, and on March 20, 2000, 
the Director affirmed the finding of the David City local office. 
Ronald timely filed a petition for review in the district court 
for Butler County, alleging that the findings and order of the 
Director were unsupported by the evidence and contrary to law. 
On May 1, 2001, the district court affirmed the order of the 
Director, concluding that DHHS correctly applied Neb. Rev. Stat. 
§ 68-1047 (Reissue 1996) and § 009.07A5(b)(1) to the determi- 
nation of Lambert’s eligibility for Medicaid. Ronald appeals. 


ASSIGNMENT OF ERROR 
Ronald asserts, summarized and restated, that the district 
court abused its discretion in finding that the corpus of and 
income from the Trust should be included in the determination 
of Lambert’s Medicaid eligibility pursuant to § 68-1047(2) and 
§ 009.07A5(b)(1). 


STANDARD OF REVIEW 

[1-3] A final order rendered by a district court in a judicial 
review pursuant to the Administrative Procedure Act may be 
reversed, vacated, or modified by an appellate court for errors 
appearing on the record. Neb. Rev. Stat. § 84-918(3) (Reissue 
1999); Wolgamott v. Abramson, 253 Neb. 350, 570 N.W.2d 818 
(1997); Martin v. Nebraska Dept. of Public Institutions, 7 Neb. 
App. 585, 584 N.W.2d 485 (1998). When reviewing an order of a 
district court under the Administrative Procedure Act for errors 
appearing on the record, the inquiry is whether the decision con- 
forms to the law, is supported by competent evidence, and is 
neither arbitrary, capricious, nor unreasonable. Wolgamott v. 
Abramson, supra; Martin v. Nebraska Dept. of Public Institutions, 
supra. When reviewing a question of law, an appellate court 
reaches a conclusion independent of the lower court’s ruling. J.C. 
Penney Co. v. Balka, 254 Neb. 521, 577 N.W.2d 283 (1998). 


ANALYSIS 
[4] Ronald asserts that both the corpus of the Trust and the 
income generated from the Trust should not be counted as avail- 
able assets in determining Lambert’s eligibility for Medicaid 
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benefits. The eligibility of an applicant for public assistance 
benefits who is the beneficiary of an irrevocable trust has been 
debated in the law for some time. See, e.g., Ramey v. Reinertson, 
268 F.3d 955 (10th Cir. 2001). The source of the dispute gener- 
ally relates to the “needs-based test” for Medicaid eligibility, 
which means Medicaid coverage is denied if an applicant has 
assets that exceed a certain monetary level. See Ronney vy. 
Department of Social Services, 210 Mich. App. 312, 315, 532 
N.W.2d 910, 913 (1995). We begin with a brief overview of the 
federal Medicaid program. 


Federal Medicaid Program. 

[5] The Medicaid program, 42 U.S.C. § 1396 et seq. (2001), 
was established by Congress in 1965 as a cooperative federal- 
state program in which the federal government reimburses states 
for a portion of the costs of medical care for persons in need. See 
Schweiker v. Gray Panthers, 453 U.S. 34, 101 S. Ct. 2633, 69 L. Ed. 
2d 460 (1981). The purpose of the program is to provide medical 
assistance to those whose resources are insufficient to meet the 
costs of necessary medical care. See Ronney v. Department of 
Social Services, supra. While participation in the federal 
Medicaid program is optional, once a state elects to participate, it 
must comply with the requirements imposed by the federal 
Medicaid act and by the Secretary of Health and Human Services, 
who administers the program through the Health Care Financing 
Administration. See, Schweiker v. Gray Panthers, supra; Ramey v. 
Reinertson, supra. See, also, Dillon Family & Youth Services v. 
DHS, 965 F.2d 932 (10th Cir. 1992). 

Prior to 1986, an irrevocable trust was not considered an asset 
in determining whether an applicant was sufficiently needy to 
qualify for Medicaid benefits. See Ramey v. Reinertson, supra. 
Yet, Congress and the states participating in the joint federal- 
state Medicaid program began to realize that many individuals 
were receiving Medicaid benefits when they had irrevocable 
trusts containing assets which would otherwise have made them 
ineligible for public assistance Jd. Congress and the participating 
states learned that many individuals confronted with escalating 
health care expenses and a corresponding depletion of personal 
assets were taking advantage of the “trust gap” in the Medicaid 
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act by establishing trust funds to shield their own assets. See 
Cohen v. Commissioner of the Division of Medical Assistance, 
423 Mass. 399, 668 N.E.2d 769 (1996). As a result of such trusts, 
these individuals were permitted “‘to have [their] cake and eat it 
too,” at the expense of those who were truly unable to financially 
care for themselves. Jd. at 403, 668 N.E.2d at 772. 

[6] In 1986, Congress attempted to close the “loophole” in the 
Medicaid act so that assets in certain trusts would be counted in 
determining whether a Medicaid applicant satisfied the maximum 
asset requirement. See Lebow v. Commissioner of the Division of 
Medical Assistance, 433 Mass. 171, 740 N.E.2d 978 (2001) (in 
1986, Congress acted to prohibit people from utilizing law of 
trusts to secure eligibility for public welfare benefits). See, also, 
Cook v. Department of Social Services, 225 Mich. App. 318, 570 
N.W.2d 684 (1997) (1986 amendment to federal Medicaid act 
created exception to general trust law by including certain trusts 
in determination of whether applicant’s resource level exceeded 
maximum limits); Ronney v. Department of Social Services, supra 
(underlying purpose of 1986 amendment to federal Medicaid act 
was to preserve fiscal integrity of Medicaid program by ensuring 
that those receiving benefits were in fact impoverished rather than 
shielding assets that could be used to purchase health care ser- 
vices). The prohibited trusts delineated in the 1986 amendment 
were called Medicaid qualifying trusts, see § 1396a(k) (1986), 
and the 1986 version of the act established circumstances under 
which the assets of Medicaid qualifying trusts would be countable 
in determining the beneficiary’s Medicaid eligibility. 

On August 10, 1993, Congress repealed § 1396a(k) and sub- 
stituted even tighter restrictions by enacting § 1396p(d) (1993). 
The 1993 amendment expanded the types of trust which could 
be considered to preclude applicants from Medicaid eligibility. 
See Ramey v. Reinertson, supra. The new restrictions provided 
in pertinent part: 

(d) Treatment of trust amounts 


(2)(A) ... an individual shall be considered to have estab- 
lished a trust if assets of the individual were used to form all 
or part of the corpus of the trust and if any of the following 
individuals established such trust other than by will: 
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(i) The individual. 

(3)(A).... 

(B) In the case of an irrevocable trust— 

(i) if there are any circumstances under which payment 
from the trust could be made to or for the benefit of the 
individual, the portion of the corpus from which, or the 
income on the corpus from which, payment to the individ- 
ual could be made shall be considered resources available 
to the individual, and payments from that portion of the 
corpus or income— 

(I) to or for the benefit of the individual, shall be con- 
sidered income of the individual, and 

(II) for any other purpose, shall be considered a transfer 
of assets by the individuall.] 

§ 1396p(d). 

Thus, under the plain language of § 1396p(d), if a person estab- 
lishes an irrevocable trust with his or her assets and the individual 
is able, under any circumstances, to benefit from the corpus of the 
trust or the income derived from the trust, the individual is con- 
sidered to have formed a trust which is counted in the determina- 
tion of Medicaid eligibility. Additionally, “the corpus of the trust 
shall be considered resources available to the individual.” 
§ 1396p(d)(3)(A)(i). Furthermore, Congress specifically provided 
that the 1993 amendment to the Medicaid act only applies to 
trusts established after the effective date of the enactment, i.e., 
August 10, 1993. See Cohen v. Commissioner of the Division of 
Medical Assistance, 423 Mass. 399, 668 N.E.2d 769 (1996). The 
Trust at issue here was established on November 6, 1993. 


Nebraska Medicaid Program. 

With this backdrop, we turn to Nebraska law governing 
Medicaid and the present issue. Nebraska has elected to partici- 
pate in the federal Medicaid program through the enactment of 
Neb. Rev. Stat. § 68-1018 et seq. (Reissue 1996 & Cum. Supp. 
2002). Additionally, § 68-1021 requires the director of DHHS 
Finance and Support to promulgate rules and policies implement- 
ing the Nebraska Medicaid program. Initially, we note that 
because Ronald applied for Medicaid benefits for Lambert on 
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June 30, 1999, and Lambert was then already institutionalized, we 
use the statutes and regulations in effect on that date, even though 
§ 68-1047 was repealed in 2000 by 2000 Neb. Laws, L.B. 1352. 
At issue in the present case are § 68-1047(2) (Reissue 1996) and 
the DHHS regulation based on that statute, § 009.07A5(b)(1). 
Section 68-1047 states in pertinent part: 

(2) The following trusts, created after June 10, 1993, 
shall become revocable to the extent of the transferor- 
beneficiary’s interest in the trust, by operation of law, upon 
the filing of an application by or on behalf of such benefi- 
ciary for any public assistance program administered by 
[DHHS], including the medical assistance program: 

(a) Any irrevocable trust established by or on behalf of 
a person from such person’s own assets, if such person is a 
beneficiary of the trust[.] 

Section 009.07A5(b)(1) states in pertinent part, “An irrevocable 
trust established on or after June 9, 1993, is considered revoca- 
ble and an available resource if it is established with the client as 
the beneficiary and - 1. With the client’s own funds[.]” See, also, 
469 Neb. Admin. Code, ch. 2, § 009.07A5(b)(2) (1993) (1993 
DHHS regulation regarding irrevocable trusts was amended in 
1997 in that wording and numbering were slightly changed, but 
meaning of 1993 regulation was not changed by 1997 version 
quoted above). 


Statutory Interpretation. 

[7] On June 9, 1993, § 68-1047(2) was enacted by the Nebraska 
Legislature, and on February 27, 1994, § 009.07A5(b)(2) 
(1993) was adopted by DHHS, the latter being subsequently 
amended in 1997 to § 009.07A5(b)(1) (1997). Thus, according 
to federal and state law, the plain and ordinary meaning of 
§§ 68-1047(2), 009.07A5(b)(1), and 1396p(d) is clear: After June 
9 (Nebraska statute and regulation) or August 10 (federal statute), 
1993, if an individual establishes an irrevocable trust with his or 
her funds and is the beneficiary of or can benefit from the trust 
under any circumstances, the trust corpus is counted in the deter- 
mination of Medicaid eligibility. Because this is so clear from the 
language of the statutes, we need not engage in interpretation. 
Therefore, the district court did not err in finding that the Trust, 
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the corpus as well as the income generated from it, should be 
counted in the determination of Lambert’s Medicaid eligibility. 


Look-Back Provisions. 

[8] Ronald contends that only the income generated from the 
Trust, not the actual value of the corpus, should be counted in 
Lambert’s Medicaid calculation because the Trust should be 
regarded as a “transfer of assets” pursuant to § 1396p(c) (1993), 
meaning that the “look-back” provisions, id., of the state and fed- 
eral Medicaid acts apply. “Look-back” is that period of time when 
an institutionalized individual cannot dispose of assets for less 
than fair market value and still be eligible for medical assistance. 
In short, an individual cannot be eligible for medical assistance if 
he or she has deprived himself or herself of assets at less than the 
fair market value for the purpose of qualifying for Medicaid. See 
Meier v. State, 227 Neb. 376, 417 N.W.2d 771 (1988). 

Section 1396p(c)(1)(A) provides that a state’s Medicaid plan 
“must provide that if an institutionalized individual . . . disposes 
of assets for less than fair market value on or after the look-back 
date . . . the individual is ineligible for medical assistance.” 
Additionally, § 1396p(c)(1)(B)(i) and (ii)(D provides that 

[t]he look-back date . . . is a date that is 36 months (or, in 
the case of payments from a trust or portions of a trust that 
are treated as assets disposed of by the individual . . . 60 
months) before the date . . . as of which the individual both 
is an institutionalized individual and has applied for medical 
assistance under the State plan. 
The Nebraska equivalent is 469 Neb. Admin. Code, ch. 2, 
§§ 009.10 and 009.10A (1999). 

The Director’s finding and Ronald’s brief discuss the applica- 
bility of the look-back provisions. The Director found that 
Lambert disposed of his resources for less than fair market value. 
We suggest that transferring real estate to a trust of which the 
transferor is the sole beneficiary is not a “disposal at less than 
market value” as a matter of law and logic nor within the mean- 
ing of the look-back statutes. 

Additionally, we cannot help but note that the Director defined 
the look-back period as beginning on the first day when “the insti- 
tutionalized individual has applied for medical assistance,” which 
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is a correct definition. However, the Director then clearly erred in 
the finding that the look-back period in this case “began on 
November 30, 1993, and ends on November 30, 1998.” Because 
Lambert was institutionalized on June 3, 1999, and the applica- 
tion for Medicaid was made on June 30, 1999, the look-back 
period, were it applicable here, would begin on June 30, 1999, 
and end 60 months “back” on June 30, 1994. However, it does not 
appear that the Director’s decision is premised in any way on the 
look-back provisions, and we note the lack of any finding that the 
assets were disposed of or transferred with the intent to secure 
medical assistance benefits, a key element of any such analysis. 
As noted in Meier v. State, supra, the disposal or transfer of assets 
is not the disqualifying act; rather, the disqualification results 
from disposing of assets with the intent and purpose of qualifying 
for medical assistance benefits. There is no evidence in the record 
indicating why the Trust was established, and as said above, this 
was not a transfer for less than fair value. Moreover, the finding 
that the real property in the Trust is “an available resource” 
trumps any need to use the look-back provisions to determine 
eligibility—-Lambert had already been determined to be ineligible 
because he has nearly $310,000 in assets when the maximum 
limit to qualify for Medicaid is $4,000 in assets. Thus, the look- 
back analysis is not necessary or applicable. 


Constitutional Claim. 

Lastly, Ronald contends that if we affirm the district court’s 
interpretation of §§ 68-1047 and 009.07A5(b)(1), the Nebraska 
statute and regulation will be in conflict with the federal Medicaid 
act and violate the Supremacy Clause of the U.S. Constitution. 
This is stated as a conclusion with little or no explanation and no 
citation of authority. 

[9] To the extent that this argument is intended as a challenge 
to the constitutionality of a Nebraska statute, we note that while 
we do not have the power to decide such a question, we do have 
jurisdiction to determine whether such issue has been properly 
raised. See Bartunek v. Geo A. Hormel & Co., 2 Neb. App. 598, 
513 N.W.2d 545 (1994). We find that the constitutional issue was 
not properly raised. The issue was neither presented to nor ruled 
on by DHHS or the district court. When an issue is raised for the 
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first time in an appellate court, it will be disregarded inasmuch as 
a lower court cannot commit error in resolving an issue never 
presented and submitted to it for disposition. Ways v. Shively, 264 
Neb. 250, 646 N.W.2d 621 (2002). 

AFFIRMED. 


AMERICAN NATIONAL BANK, A NATIONAL BANKING ASSOCIATION, 
APPELLANT, V. GREGORY R. CLARK AND CHERYL ANN CLARK, 
HUSBAND AND WIFE, ET AL., APPELLEES. 

660 N.W.2d 530 


Filed April 22, 2003. No. A-01-1009. 


1. Summary Judgment: Jurisdiction: Appeal and Error. Generally, the denial of a 
motion for summary judgment is not a final, appealable order. However, when 
adverse parties have each moved for summary judgment and the trial court has sus- 
tained one of the motions, the reviewing court obtains jurisdiction over both motions 
and may determine the controversy which is the subject of those motions or make an 
order specifying the facts which appear without substantial controversy and direct fur- 
ther proceedings as it deems just. 

2. Summary Judgment. Summary judgment is proper when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law. 

3.  ___. Ona motion for summary judgment, the question is not how a factual issue is 
to be decided, but whether any real issue of material fact exists. 

4. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable infer- 
ences deducible from the evidence. 

5. Subrogation. Conventional subrogation arises where one pays the debt of another 
under an agreement, existing at the time of the payment, with either the debtor or the 
creditor, that the person paying shall be subrogated to the liens existing as security for 
the debt. 

6. ___. The doctrine of conventional subrogation must be distinguished from the doc- 
trine of legal subrogation, which exists only in favor of the surety for the payment of 
the debt or one who is compelled to pay the debt to protect his own rights. 


7. . Conventional subrogation arises by reason of either an express or an implied 
agreement between the third person paying the debt and either the debtor or creditor. 
8. . The applicability of the doctrine of conventional subrogation in any particular 


case depends upon its particular facts and circumstances, the principle not being 
enforced as a matter of legal right, but in order to subserve the ends of justice in the 
particular controversy under consideration. 
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9. Subrogation: Equity. A person with interest in property who pays off an encum- 
brance on the property in order to protect his or her interest is ordinarily entitled to be 
subrogated to the rights and remedies of the person paid, provided the debt secured by 
the encumbrance is not one for which the payor is primarily liable, and the grant of 
such relief is equitable. 

10. Subrogation. One who pays or advances money to pay a mortgage debt with the 
understanding that he or she is to have the benefit of the mortgage becomes the holder 
of the lien by subrogation, although the creditor is not a party to the agreement. 


Appeal from the District Court for Douglas County: GERALD 
E. Moran, Judge. Affirmed in part, and in part reversed and 
remanded with directions. 


Emmett D. Childers, of Hillman, Forman, Nelsen, Childers & 
McCormack, for appeliant. 


Douglas E. Quinn and Michael T. Eversden, of McGrath, 
North, Mullin & Kratz, P.C., for appellees. 


HANNON and Moore, Judges, and BuckLey, District Judge, 
Retired. 


BuckLEy, District Judge, Retired. 
INTRODUCTION 

American National Bank (ANB) appeals from an order of the 
district court for Douglas County denying ANB a summary 
judgment request to foreclose as a mortgage the deed of trust in 
its favor, encumbering the residential real property owned by 
Gregory R. Clark and Cheryl Ann Clark, husband and wife. The 
court found that the Clarks and their mortgagee, First Union 
Mortgage Corporation (First Union), should be equitably subro- 
gated to the lien rights of two previous lenders, North American 
Savings Bank (North American) and First Bank, whose liens had 
been released and discharged of record. The trial court also 
found that ANB could not foreclose on the property without the 
Clarks’ and First Union’s consent. For the reasons set forth 
below, we affirm in part, and in part reverse and remand with 
directions for the court to modify the subrogation amount and 
for further proceedings. 


BACKGROUND 
This suit arises out of the sale of residential real property by 
Michael Tesmer and Lori Tesmer, husband and wife, to the Clarks 
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in December 1997. Prior to the sale, the Tesmers owned the resi- 
dence subject to three deeds of trust, the first to North American 
in the amount of $100,388.44 and the second to First Bank in the 
amount of $98,165.82. ANB held the third deed of trust in the 
amount of $187,500. This third deed of trust was recorded on 
March 7, 1997. This particular deed of trust was taken by the 
Tesmers in connection with the startup of their business called 
Seven T’s, a Nebraska limited liability company, doing business 
as Candleman No. 34. The loan was personally guaranteed by the 
Tesmers by written guaranty. 

On December 1, 1997, the Tesmers sold the property to the 
Clarks by means of a warranty deed. In order to purchase the 
property, the Clarks took out a loan from First Union and exe- 
cuted a deed of trust to First Union. Besides their loan from First 
Union, the Clarks put down $29,201.13 and an earnest deposit of 
$3,000. Gregory Clark’s employer also contributed $6,540. The 
Tesmers contributed the sum of $12,256.24. This total amount 
was used to satisfy the first two deeds of trust the Tesmers had 
given to North American and First Bank. 

Previously to their purchase of the property, the Clarks and 
First Union secured a title report from Security Land Title & 
Escrow Company (Security). That report showed the Tesmers’ 
deeds of trust to North American and First Bank, but failed to 
show the Tesmers’ deed of trust to ANB. 

On April 1, 1999, Jeannette Lewis, an escrow officer for 
Security, received a telephone call from Tod Ellis, an ANB 
employee. During that call, Ellis asked Lewis when ANB could 
expect a check from the Tesmers’ sale of their residence. Ellis 
told Lewis that Lori Tesmer had filed for divorce and wanted to 
be released from ANB’s deed of trust. 

The Tesmers failed to pay ANB the monthly payments due on 
their promissory note on May 3, 1999, and each month there- 
after. Subsequently, ANB declared the Tesmers’ loan in default. 
On July 15, ANB elected to exercise the power of sale under the 
deed of trust on the property by recording a notice of default 
with the Douglas County register of deeds. The Tesmers failed 
to cure the default within 1 month. 

On November 24, 1999, ANB filed a petition for foreclosure 
against the Clarks, First Union, and First American Title 
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Insurance Company, First Union’s trustee (collectively the 
defendants). ANB seeks foreclosure on the Clarks’ property to 
recover the principal sum of $146,547.88 owing to ANB on the 
guaranty secured by the Tesmers’ deed of trust, in addition 
to interest. 

On September 22, 2000, the defendants filed a third amended 
answer requesting that they be awarded judgment under the prin- 
ciples of equitable subrogation and that First Union be declared 
to have a lien prior to that of ANB. 

On March 19, 2001, the defendants filed a motion for partial 
summary judgment. In the motion, the defendants stated that 
First Union’s lien is superior to that of ANB and that no genuine 
issues of fact remained in that regard. 

On March 23, 2001, ANB filed a motion for summary judg- 
ment stating that it was entitled to summary judgment on its fore- 
closure action since the pleadings, admissions, and affidavits 
show that there is no genuine issue of material fact. 

On April 2, 2001, the court held a hearing on the parties’ 
motions for summary judgment. Both ANB and the defendants 
filed affidavits in support of their motions for summary judgment. 

In an order filed May 24, 2001, the trial court granted the 
defendants’ motion for partial summary judgment and overruled 
ANB’s motion for summary judgment. The court stated that at the 
very least, First Union had an implied agreement with the Clarks 
to be first in priority after its loan funds were used to pay off the 
mortgages held by North American and First Bank. The trial court 
stated that First Union loaned the Clarks money with the expecta- 
tion of being substituted in the place of North American and First 
Bank. The court stated that ANB could seek foreclosure of the 
property, but only (1) with First Union’s consent and (2) after 
ANB redeemed the senior mortgage held by First Union. Stating 
that there was no evidence of such in the record, the court con- 
cluded that as a matter of law, ANB could not seek judicial fore- 
closure of the Clarks’ property by summary judgment. 

On June 4, 2001, ANB filed a motion to alter or amend the 
judgment or for a new trial. 

After a hearing, the trial court filed an order on August 8, 
2001. In that order, the trial court found that both the Clarks and 
First Union are entitled to be conventionally subrogated to the 
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rights of the preexisting lenders, North American and First Bank. 
The trial court found the total amount of the Clarks’ and First 
Union’s liens to be $208,440.15, plus interest at the legal rate 
commencing December 1, 1997. In so finding, the trial court 
included the following amounts: (1) Clarks’ downpayment of 
$3,000; (2) First Union’s loan to the Clarks of $157,442.78; (3) 
funds of $29,201.13 advanced by the Clarks at closing; (4) the 
Tesmers’ contribution of $12,256.24; and (5) First Union’s billed 
cost of $6,540. 
ANB appeals. 


ASSIGNMENTS OF ERROR 

ANB’s assignments of error on appeal, restated, are that the 
court erred in (1) entering partial summary judgment in favor of 
the defendants and finding as a matter of law that the Clarks 
and First Union are entitled to be conventionally subrogated to 
the prior existing mortgage liens of North American and First 
Bank; (2) denying ANB’s motion for summary judgment and 
failing to enter a decree of foreclosure in favor of ANB; and (3) 
finding the total amount of the Clarks’ and First Union’s liens 
to be $208,440.15, plus interest at the legal rate commencing 
December 1, 1997. 


STANDARD OF REVIEW 

[1] Generally, the denial of a motion for summary judgment is 
not a final, appealable order. However, when adverse parties have 
each moved for summary judgment and the trial court has sus- 
tained one of the motions, the reviewing court obtains jurisdic- 
tion over both motions and may determine the controversy which 
is the subject of those motions or make an order specifying the 
facts which appear without substantial controversy and direct 
further proceedings as it deems just. Neff Towing Serv. v. United 
States Fire Ins. Co., 264 Neb. 846, 652 N.W.2d 604 (2002). 

[2] Summary judgment is proper when the pleadings, deposi- 
tions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts and 
that the moving party is entitled to judgment as a matter of law. 
Soukop v. ConAgra, Inc., 264 Neb. 1015, 653 N.W.2d 655 (2002). 
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(3,4] On a motion for summary judgment, the question is not 
how a factual issue is to be decided, but whether any real issue of 
material fact exists. Egan v. Stoler, 265 Neb. 1, 653 N.W.2d 855 
(2002). In reviewing a summary judgment, an appellate court 
views the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of 
all reasonable inferences deducible from the evidence. Id. 


ANALYSIS 
Defendants’ Motion for Summary Judgment. 

On appeal, ANB argues that the trial court erred in entering 
partial summary judgment in favor of the defendants and finding 
as a matter of law that the Clarks and First Union are entitled to 
be conventionally subrogated to the prior existing mortgage liens 
of North American and First Bank. 

[5,6] Conventional subrogation arises where one pays the debt 
of another under an agreement, existing at the time of the pay- 
ment, with either the debtor or the creditor, that the person pay- 
ing shall be subrogated to the liens existing as security for the 
debt. Hoppe v. Phoenix Homes, Inc., 211 Neb. 419, 318 N.W.2d 
878 (1982). The doctrine of conventional subrogation must be 
distinguished from the doctrine of legal subrogation, which 
exists only in favor of the surety for the payment of the debt or 
one who is compelled to pay the debt to protect his own rights. 
See id. 

[7,8] Conventional subrogation arises by reason of either an 
express or an implied agreement between the third person paying 
the debt and either the debtor or creditor. Jd. The applicability of 
the doctrine of conventional subrogation in any particular case 
depends upon its particular facts and circumstances, the principle 
not being enforced as a matter of legal right, but in order to sub- 
serve the ends of justice in the particular controversy under con- 
sideration. Id. 

[9,10] A person with interest in property who pays off an 
encumbrance on the property in order to protect his or her inter- 
est is ordinarily entitled to be subrogated to the rights and reme- 
dies of the person paid, provided the debt secured by the encum- 
brance is not one for which the payor is primarily liable, and the 
grant of such relief is equitable. Jd. One who pays or advances 
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money to pay a mortgage debt with the understanding that he or 
she is to have the benefit of the mortgage becomes the holder of 
the lien by subrogation, although the creditor is not a party to the 
agreement. Id. 

In support of its position that the defendants are not entitled to 
conventional subrogation, ANB cites Rice v. Winters, 45 Neb. 517, 
63 N.W. 830 (1895), and Bohn Sash & Door Co. v. Case, 42 Neb. 
281, 60 N.W. 576 (1894), in which the Supreme Court rejected 
the appellants’ claims of subrogation. 

The defendants argue that later case law expanded the appli- 
cation of conventional subrogation, citing Hoagland & Co. v. 
Decker, 118 Neb. 194, 224 N.W. 14 (1929). The defendants 
argue that Decker distinguished Rice and Bohn Sash & Door Co. 
in such a way “as to make Rice and Bohn [Sash & Door Co.] of 
little continued validity.” Brief for appellee at 25. 

In Decker, 118 Neb. at 198-99, 224 N.W. at 15-16, the Nebraska 
Supreme Court stated: 

Appellees insist that, if subrogation is granted in this 
case, Bohn Sash & Door Co. v. Case, [supra,] and Rice v. 
Winters, [supra,] must be overruled. We do not so under- 
stand the holdings in those cases. It does not appear in the 
Rice case that there was an agreement with the debtor to 
give a first lien by the new mortgage to take the place of the 
older mortgage, nor in the Rice case or Bohn case that the 
persons who advanced the money to take up the prior valid 
mortgages were relying upon their new securities to take 
the place of the old ones. Commissioner Ryan in the Bohn 
case, [42 Neb. at 298, 60 N.W. at 581,] says: “It is not 
enough to entitle to subrogation that with the proceeds of [a 
new] mortgage prior mortgages have been discharged. ‘The 
real question in all such cases is whether the payment made 
by the stranger was a loan to the debtor through a mere 
desire to aid him or whether it was made with the expecta- 
tion of being substituted in the place of a creditor. If the for- 
mer is the case, he is not entitled to subrogation, if the lat- 
ter, he is.’” 

(Emphasis supplied.) 

Therefore, the main question in the instant case is whether 

First Union made a loan to the Clarks with a mere desire to aid 
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them or whether it made the loan with the expectation of being 
substituted in the place of North American and First Bank. 

The trial court found that First Union loaned the Clarks money 
with the expectation of being substituted in the place of North 
American and First Bank. The trial court stated that at the very 
least, First Union had an implied agreement with the Clarks to be 
first in priority after its loan funds were used to pay off the mort- 
gages held by North American and First Bank. The record sup- 
ports the trial court’s findings. At the summary judgment hear- 
ing, the defendants offered into evidence the “General Closing 
Instructions” First Union issued to Security. In those instruc- 
tions, it states that the title policy was to “insure that the security 
instrument constitutes a valid first lien on the [bJorrower’s fee 
simple (or acceptable leasehold) estate on the mortgaged 
premises.” Additionally, in an affidavit, the vice president of 
Security stated that Security paid the mortgages owed to North 
American and First Bank to place First Union in the first lien 
position. Furthermore, the deed of trust granted to First Union by 
the Clarks required the Clarks to “promptly discharge any lien 
which has priority over this [sJecurity [i]nstrument.” Clearly, as 
the trial court found, there was an agreement that First Union 
loaned the Clarks money with the expectation that it would be 
substituted in the place of North American and First Bank. 
Additionally, to deny the Clarks and First Union subrogation in 
the instant case would result in a windfall to ANB. Therefore, the 
trial court did not err in finding that as a matter of law, First 
Union has first lien priority on the property under the doctrine of 
conventional subrogation. 


ANB’s Motion for Summary Judgment. 

ANB argues that even if the trial court was correct in its find- 
ing of conventional subrogation, ANB is still entitled to “obtain 
a [dJecree of foreclosure of its mortgage entitling it to a [s)her- 
iff’s sale of its mortgage interest and of the equity of redemption 
of the owner of the [p]roperty.” Brief for appellant at 37. 

In its order, the trial court found that ANB had the authority 
to seek foreclosure of the property, but could not do so until the 
Clarks and First Union consented and until ANB redeemed the 
senior mortgage held by First Union. Because the trial court 
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found no evidence that ANB had done either of these things, the 
court found that as a matter of law, ANB could not seek judicial 
sale of the property at that time. The trial court’s ruling is not 
consistent with Nebraska law. In Hoppe v. Phoenix Homes, Inc., 
211 Neb. 419, 425, 318 N.W.2d 878, 882 (1982), the Nebraska 
Supreme Court stated that “junior lienholders are entitled to the 
same treatment as anyone else in a foreclosure of real estate and 
are entitled to have the property sold at public auction and await 
the outcome of the purchase price.” Furthermore, under 
Nebraska law, ANB is entitled to foreclose its own lien on the 
Clarks’ property without the Clarks’ and First Union’s consent, 
but may not foreclose the Clarks’ and First Union’s liens with- 
out first receiving their consent. 

Therefore, the trial court erred in overruling ANB’s motion 
for summary judgment and finding that ANB could not seek 
judicial sale of the Clarks’ property. ANB is entitled to foreclose 
its junior lien, but may not foreclose the senior lien held by the 
Clarks and First Union without their consent. 


Amount of Subrogation. 

ANB contends that the district court erred in determining the 
amount to which the defendants are subrogated. Regarding the 
amount of subrogation, “[t]he general rule is that a subrogee is 
entitled to indemnity to the extent only of the money actually 
paid by him to discharge the obligation, or the value of the prop- 
erty applied for that purpose.” 73 Am. Jur. 2d, Subrogation § 67 
at 599 (2001). The district court stated that the defendants were 
subrogated in the amount of $208,440.15. In that amount, the 
trial court included the $12,256.24 contribution from the 
Tesmers. Because the defendants did not pay that amount, the: 
trial court should have found that the defendants are subrogated 
in the amount of $196,183.91, plus interest. We note plain error 
in that the trial court stated that the Clarks and First Union are 
entitled to interest at the legal rate. Instead, the trial court should 
have found that the Clarks and First Union are entitled to inter- 
est at the contractual rate. 


CONCLUSION 
After reviewing the record, we conclude that the trial court did 
not err in entering partial summary judgment in favor of the 
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defendants and finding as a matter of law that the Clarks and First 
Union are entitled to be conventionally subrogated to the prior 
existing mortgage liens of North American and First Bank. The 
trial court did err in failing to grant summary judgment in ANB’s 
favor. The trial court also erred in the total amount of the Clarks’ 
and First Union’s subrogation liens. Therefore, we affirm in part, 
and in part reverse and remand with directions for the court to 
modify the subrogation amount and for further proceedings in 
accordance with this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED 

AND REMANDED WITH DIRECTIONS. — 


STATE OF NEBRASKA, APPELLEE, V. 
DANIEL J. RHOADS, APPELLANT. 
660 N.W.2d 181 
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1. Judgments: Speedy Trial: Appeal and Error. Ordinarily, a trial court’s determina- 
tion as to whether charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erroneous. 

2. Speedy Trial. Neb. Rev. Stat. § 29-1207 (Reissue 1995) requires discharge of a defend- 
ant whose case has not been tried within 6 months after the filing of the information. 

3. ___. The final trial date under Neb. Rev. Stat. § 29-1207 (Reissue 1995) is deter- 
mined by excluding the date the information was filed, counting forward 6 months, 
and then backing up 1 day. 

4. ____. When a defendant is aware of the scheduled trial date and fails to appear on that 
date, the Nebraska speedy trial statute is tolled until such time as the defendant either _ 
willingly or unwillingly appears again in court. 

5. Speedy Trial: Bail Bond. The speedy trial calculation should be tolled until the 
defendant willingly or unwillingly appears in court, and this appearance could be for 
a bond review hearing. 

6. Speedy Trial: Proof. It is the State’s burden to establish that facts showing good 
cause under Neb. Rev. Stat. § 29-1207(4)(f) (Reissue 1995) exist to delay a defend- 
ant’s trial beyond the 6-month time period. 


Appeal from the District Court for Douglas County: J. 
MICHAEL CorFFEY, Judge. Reversed and remanded with directions. 


Thomas C. Riley, Douglas County Public Defender, and 
Brenda J. Leuck for appellant. 
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IRWIN, Chief Judge, and SIEvERS and INBopy, Judges. 


IrwIN, Chief Judge. 
I. INTRODUCTION 

Daniel J. Rhoads appeals from the Douglas County District 
Court’s order overruling his motion to discharge. Rhoads’ motion 
to discharge was made on statutory grounds only. Because we 
find that Rhoads’ statutory right to a speedy trial was violated, 
we reverse, and remand with directions to dismiss the charges 
against Rhoads. 


II. BACKGROUND 

On August 14, 2001, the State filed an information against 
Rhoads. The State contends that Rhoads filed a motion for dis- 
covery on August 17. We do not have Rhoads’ motion for dis- 
covery in the record before us. According to a journal entry, on 
August 24, the court ordered mutual and reciprocal discovery. 
This journal entry is not signed or file stamped. 

A pretrial hearing was scheduled for November 15, 2001. 
Rhoads did not appear at this hearing. The court issued a capias 
the same day. Rhoads was arrested on November 26 and appeared 
for a bond review hearing on December 3. Another pretrial hear- 
ing was scheduled for February 21, 2002. Rhoads did not appear 
at this hearing either. The court issued a capias the same day, and 
Rhoads was arrested on March 6. Rhoads appeared for a bond 
review hearing on March 11. At that bond review hearing, the par- 
ties also set trial for April 8. It is important to note that the facts 
regarding Rhoads’ failure to appear are in the record before us 
only in the form of argument by the attorneys at the hearing on the 
motion to discharge. Given the result in this case, it is inconse- 
quential that these failures in the record exist. 

Rhoads filed a motion to discharge on April 3, 2002. A hear- 
ing was held on the motion to discharge on April 8. At the hear- 
ing, the court took “judicial notice of not only the docket sheet 
but of the court file.” We cannot tell from the court’s statement 
which items were judicially noticed. Nor do we have any of the 
items the court judicially noticed in the record before us. The 
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State did offer as exhibits Rhoads’ arrest records, which were 
generated from when he did not appear at the pretrial hearings. 
The court found that Rhoads’ motion to discharge should be 
overruled. The court did not specifically find that the time for fil- 
ing the discovery motion, from August 17 to 24, 2001, should be 
excluded from the speedy trial calculation. The court did find 
that the time when Rhoads failed to appear should be excluded 
from the speedy trial calculation. The court then found that the 
“delays in the case preponderate greatly in favor of the defendant 
that he’s the one that caused these delays.” The court stated that 
the April 8, 2002, trial date “was set at the first available date and 
for good cause.” The court entered an order on April 9 overruling 
Rhoads’ motion to discharge. This timely appeal followed. 


II. ASSIGNMENT OF ERROR 
Rhoads’ only assignment of error is that the district court 
erred in overruling his motion to discharge. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 

[1] Ordinarily, a trial court’s determination as to whether 
charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erro- 
neous. State v. Tucker, 259 Neb. 225, 609 N.W.2d 306 (2000); 
State v. Hutton, 11 Neb. App. 286, 648 N.W.2d 322 (2002). To 
the extent an appeal calls for statutory interpretation or presents 
questions of law, an appellate court must reach an independent 
conclusion irrespective of the determination made by the court 
below. State v. Tucker, supra. 


2. STATUTORY RIGHT TO SPEEDY TRIAL 

[2] Neb. Rev. Stat. § 29-1207 (Reissue 1995) requires dis- 
charge of a defendant whose case has not been tried within 6 
months after the filing of the information. Section 29-1207(4) 
provides a variety of time periods which are excluded when 
computing whether the 6-month period has expired. The State 
has the burden of proving that one or more of the excluded peri- 
ods of time under § 29-1207(4) are applicable if the defendant 
is not tried within 6 months of the filing of the information ina 
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criminal action. See State v. French, 262 Neb. 664, 633 N.W.2d 
908 (2001). 

(3] The final trial date under § 29-1207 is determined by 
excluding the date the information was filed, counting forward 6 
months, and then backing up 1 day. See State v. Herngren, 8 Neb. 
App. 207, 590 N.W.2d 871 (1999). As noted, the information was 
filed against Rhoads on August 14, 2001. Therefore, without any 
excludable periods, Rhoads should have been brought to trial by 
February 14, 2002. As indicated above, Rhoads’ trial was sched- 
uled for April 8. In order for us to determine whether the trial 
court properly denied Rhoads’ motion to discharge, we must 
determine whether there is sufficient excludable time to justify 
setting Rhoads’ trial date as April 8. 


(a) Rhoads’ Failure to Appear 

We first address whether the trial court erred in excluding the 
time when Rhoads failed to appear in court. As mentioned 
above, Rhoads failed to appear in court on two separate occa- 
sions. Rhoads does not contend on appeal that that time should 
not be excluded, but contends that the court did not properly cal- 
culate the number of days excluded. Rhoads sets forth one argu- 
ment regarding how the number of days should be calculated, 
and the State sets forth a different argument. We will deal with 
each argument in turn. 


(i) Time From Capias Issued Until Arrest 

Rhoads contends that only the time from when each of the 
two capiases were issued until he was arrested should be ex- 
cluded from the speedy trial calculation. The State contends that 
the time from when the two capiases were issued until Rhoads 
was brought into court should be excluded from the speedy trial 
calculation. 

[4] When a defendant is aware of the scheduled trial date and 
fails to appear on that date, the Nebraska speedy trial statute is 
tolled until such time as the defendant either willingly or unwill- 
ingly appears again in court. State v. McKenna, 228 Neb. 29, 421 
N.W.2d 19 (1988); State v. Borland, 3 Neb. App. 758, 532 N.W.2d 
338 (1995). See State v. Meyer, 7 Neb. App. 963, 588 N.W.2d 200 
(1998). There is no dispute that Rhoads was aware of the trial date 
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but failed to appear. We determine that Rhoads’ speedy trial cal- 
culation should have been tolled until he willingly or unwillingly 
appeared in court. This brings us to the State’s argument regard- 
ing what it means for a defendant to willingly or unwillingly 
appear in court. 

We note that Rhoads cites State v. LeClair, 2 NCA 279 
(1993) (not approved for permanent publication), in support of 
his contention that the speedy trial time is tolled from the time 
the capias is issued until the defendant’s arrest. We recognize 
that LeClair is inconsistent with Meyer and Borland. However, 
LeClair is an unpublished opinion which is not considered 
precedent and “may be cited only [if it] is related, by identity 
between the parties or the causes of action.” See Neb. Ct. R. of 
Prac. 2E(4) (rev. 2000). We also note that Meyer and Borland 
are published opinions that have been decided since LeClair 
and “shall be followed as precedent.” See Neb. Ct. R. of Prac. 
2E(5). 


(ii) Appearance in Court 

The State contends that the part of the rule which requires the 
speedy trial calculation to be tolled until such time as the defend- 
ant either willingly or unwillingly appears again in court does not 
include an appearance in court for a bond review hearing. In sup- 
port of its argument, the State cites State v. Hernandez, 1 Neb. 
App. 830, 511 N.W.2d 535 (1993), and State v. Kula, 254 Neb. 
962, 579 N.W.2d 541 (1998). 

In State v. Hernandez, supra, the defendant wanted to appeal 
the trial court’s determination that his bond should be forfeited. 
This court found that an order forfeiting a defendant’s bond is 
appealable. It is in this context that this court stated that “forfeit- 
ure of bail and matters regarding the same are independent of 
and collateral to the original criminal action.” /d. at 833, 511 
N.W.2d at 538. 

In State v. Kula, supra, the defendant contended that the trial 
court erred when it denied his motion to reduce his bond. The 
Nebraska Supreme Court found that the denial of a request to 
reduce bond was not a final order. The court stated that the 
“appropriate form of relief from denial of a motion to reduce 
bail claimed to be excessive is by habeas corpus.” Id. at 975, 579 
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N.W.2d at 550. From these cases, the State concludes that “bond 
reviews are separate matters from the criminal case itself and 
therefore do not count as a court appearance directly related to 
that case.” Brief for appellee at 5. 

After reviewing Hernandez and Kula, we are not persuaded 
that they stand for the conclusion the State sets forth, i.e., that a 
defendant willingly or unwillingly appearing again in court does 
not include an appearance in court for a bond review hearing. 
The facts of Hernandez and Kula are distinguishable from the 
facts of this case. We are not discussing whether a bond review 
hearing is a final, appealable order. Nor are we discussing what 
the proper remedy is for contesting a court’s decision to deny a 
reduction in the defendant’s bond. We are determining whether 
a bond review hearing is considered an appearance in court. 
Neither Meyer nor Borland states what the defendant’s appear- 
ance in court must be for, but only that the defendant appear in 
court willingly or unwillingly. 

[5] In the present case, Rhoads appeared in court on two sepa- 
rate occasions for bond review hearings. These bond review hear- 
ings were necessary because Rhoads failed to appear in court for 
the two pretrial hearings. We find that the speedy trial calculation 
should have been tolled until Rhoads willingly or unwillingly 
appeared in court. The first hearing that Rhoads failed to appear 
at was scheduled for November 15, 2001. A capias was issued that 
day, and Rhoads appeared in court for a bond review hearing on 
December 3. Therefore, the speedy trial calculation should be 
tolled from November 15 until December 3, for a total of 18 days. 
The second hearing that Rhoads failed to appear at was scheduled 
for February 21, 2002. A capias was issued that day, and Rhoads 
appeared in court for a bond review hearing on March 11. We also 
note that at this bond review hearing, Rhoads’ trial was set for 
April 8. As such, the speedy trial calculation should be tolled from 
February 21 to March 11, for a total of 18 days. If we add these 
two times together, we have 36 excludable days. 


(b) Good Cause 
Rhoads contends that there was no evidence adduced by the 
State to prove that his trial had to be set on April 8, 2002, for 
good cause. The State argued to the court at the hearing on the 
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motion to discharge that it was “given the first available jury 
trial date.” The State therefore argues that the court should find 
the delay in not bringing Rhoads to trial until April 8 was for 
good cause. The district court found that the “trial date was set 
at the first available date and for good cause.” 

[6] As mentioned above, the State must prove by a prepon- 
derance of the evidence the existence of a period of time which 
is authorized by § 29-1207(4) to be excluded in computing the 
time for commencement of the defendant’s trial. State v. Baird, 
259 Neb. 245, 609 N.W.2d 349 (2000). As such, it is the State’s 
burden to establish that facts showing good cause under 
§ 29-1207(4)(f) existed to delay Rhoads’ trial beyond the 
6-month time period. 

A trial judge’s comments indicating that April 8, 2002, was the 
first available trial date were not evidence. See State v. Baird, 
supra. A judge may not assume the role of a witness. Neb. Rev. 
Stat. § 27-605 (Reissue 1995) provides: “The judge presiding at 
the trial may not testify in that trial as a witness. No objection 
need be made in order to preserve the point.” This prohibition 
applies not only to formal testimony, but also to whenever the 
judge assumes the role of a witness. State v. Baird, supra. In 
other words, it is not sufficient for a trial judge to find good cause 
without the State producing some evidence to support the trial 
judge’s findings. 

In this case, the State did not present any evidence to support 
a finding of good cause. The State presented only argument at the 
hearing on the motion to discharge. The State did not offer any 
evidence or sworn testimony proving why Rhoads’ trial could not 
be held until April 8, 2002. The State could have introduced evi- 
dence through the clerk of the district court as to the district 
court’s schedule and the ability to impanel a jury for trial. The 
State could have introduced affidavits as to the condition of the 
district court’s docket. We note that in State v. Baird, supra, the 
Nebraska Supreme Court made similar suggestions regarding 
what the State could have done to provide an adequate record as 
to what was good cause under § 29-1207(4)¢f). 

The district court’s order found that the State proved there was 
good cause for setting Rhoads’ trial for April 8, 2002. Again, the 
State presented no evidence to support this finding. The district 
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court did not have any evidence on which to base its decision. 
There is nothing for this court to review, because the State failed 
to make any record regarding whether good cause had been 
shown. See State v. Baird, supra (State failed to produce any evi- 
dence showing good cause because record contained only facts 
presented by trial judge). 


(c) Application of Speedy Trial Calculation 

To summarize the findings made above, we set out the ex- 
cluded time in the following chart: 

November 15 to December 3, 2001 

February 21 to March 11, 2002 18 excluded days 

Total 36 excluded days 

Thus, if we count forward 36 days from February 14, 2002, the 
last day Rhoads should have been brought to trial without any 
excludable time, Rhoads’ trial should have been held by March 
22. The district court found that any remaining time period 
should be excluded from the speedy trial calculation under 
§ 29-1207(4)(f) for good cause. But we find that the State did 
not prove there was good cause to schedule Rhoads’ trial date on 
April 8. 

We note that there are additional days that could be excluded 
from the speedy trial calculation because of a discovery motion 
apparently filed by Rhoads on August 17, 2001, and disposed of 
by the court on August 24. However, even if we exclude these 7 
days from the speedy trial calculation, Rhoads still should have 
been brought to trial by March 29, 2002. See State v. Baker, 264 
Neb. 867, 652 N.W.2d 612 (2002) (day of filing defendant’s pre- 
trial motion is not included in speedy trial calculation). 

Rhoads’ trial was set for April 8, 2002. The State failed to 
show that the delay in bringing Rhoads to trial came within one 
of the exclusions under § 29-1207. Thus, Rhoads is entitled to an 
absolute discharge. 


18 excluded days 


V. CONCLUSION 
The district court erred when it denied Rhoads’ motion to dis- 
charge. We reverse the district court’s order and remand the mat- 
ter with directions to enter an order of discharge in this case. 
REVERSED AND REMANDED WITH DIRECTIONS. 
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1. Workers’ Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the judgment, order, or 
award was procured by fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court do not support the order or award. 

2. ____: ___. In determining whether to affirm, modify, reverse, or set aside a judg- 
ment of the Workers’ Compensation Court review panel, a higher appellate court 
reviews the findings of the single judge who conducted the original hearing. 

3. Workers’ Compensation: Evidence: Appeal and Error. If the record contains evi- 
dence to substantiate the factual conclusions reached by the trial judge in workers’ 
compensation cases, an appellate court is precluded from substituting its view of the 
facts for that of the compensation court. 

4. Workers’ Compensation: Presumptions. When a vocational rehabilitation coun- 
selor submits multiple reports that are determined to be written not because a process 
of recovery was incomplete from the time a prior report was written, but, rather, 
because a counselor gives differing opinions each based on a different factual sce- 
nario, it is up to the trial court to make factual findings to determine which report 
should be given the rebuttable presumption. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Paul F. Prentiss and Paul E. Larson, of Timmermier, Gross & 
Prentiss, for appellant. 


Phillip G. Wright for appellee. 
IRWIN, Chief Judge, and CARLSON and Moore, Judges. 


IRwIN, Chief Judge. 
I. INTRODUCTION 

Vickers, Incorporated, appeals from a decision of the Workers’ 
Compensation Court review panel affirming the trial court’s deci- 
sion. Vickers contends that the review panel erred in finding 
Robert Noordam suffered a 15-percent loss in earning capacity. 
Vickers also contends that the review panel erred because it failed 
to correctly apply the rebuttable presumption of correctness set 
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forth in Neb. Rev. Stat. § 48-162.01(3) (Cum. Supp. 2002). For 
the reasons stated herein, we affirm. 


II. BACKGROUND 

On March 6, 2000, Noordam filed a petition in the Workers’ 
Compensation Court alleging that he had been injured and that 
his injury arose out of and in the course of his employment with 
Vickers. Vickers filed its answer on March 24. Trial was held on 
December 11. The parties stipulated that Noordam’s average 
weekly wage was $772. At the time of trial, Noordam’s attorney 
indicated that Noordam was not asking for vocational rehabili- 
tation because he was “currently employed.” Noordam testified 
on his own behalf and submitted medical records. Vickers also 
submitted exhibits. 

The trial court entered its award on January 22, 2001. The 
trial court indicated that the vocational rehabilitation counselor, 
Tori Stratman, submitted three reports regarding Noordam’s loss 
in earning capacity. We note that the first report by Stratman was 
prepared based on a rating to a scheduled member only. 
Stratman did not state a loss in earning capacity in this opinion 
because she found that it was “not relevant when a scheduled 
member rating has been assigned by a physician.” Because we 
are dealing with the body as a whole, Stratman’s first opinion is 
irrelevant and is not an issue in this case. 

After reviewing Stratman’s reports, the trial court stated that 
“Stratman opine[d] that [Noordam] has anywhere from a 0 per- 
cent loss in earning capacity to a 15 percent loss of earning 
capacity, depending upon which physician’s restrictions [were] 
used.” The trial court’s order also stated that it “considered the 
functional capacity assessment set forth in exhibit 49, which 
showed that [Noordam] could work in the heavy demand level 
for an 8 hour day.” The court “considered all of the expert testi- 
mony from the physicians considering the restrictions and 
impairments, the functional capacity assessment, the three 
reports of . . . Stratman and the [c]ourt conclude[d], based upon 
its review of all of the evidence, that [Noordam] suffered a 15 
percent loss in earning capacity.” 

On February 5, 2001, Vickers filed an application for review 
with the Workers’ Compensation Court review panel. On August 
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22, the review panel entered its order of remand on review. The 
review panel discussed the reports prepared by Stratman. In 
Stratman’s report dated May 22, 2000, she took “into account 
the restrictions given to [Noordam] by Dr. [Dean] Wampler in 
his report of November 18, 1999.” Dr. Dean Wampler restricted 
Noordam to lifting 20 pounds occasionally. Based on these 
restrictions, Stratman opined that Noordam had a 15-percent 
loss in earning capacity at that time. Stratman’s third report was_ 
dated August 25, 2000. In this report, Stratman opined that “[iJf 
consideration is given to the restrictions outlined in the 
Functional Capacity Evaluation of [July 18, 2000], it is this 
Specialist’ s opinion that Mr. Noordam has sustained a 0% loss 
of earning capacity.” 
After reviewing Stratman’s three reports, the review panel 
stated: 
[I]t is impossible for this panel to tell whether the [trial 
clourt viewed each of the different report’s [sic] of ... 
Stratman as mutually exclusive based upon different find- 
ings as to [Noordam’s] permanent physical restrictions, or as 
being part of a process resulting in a final opinion which was 
rebutted and resulted in the trial court’s independent finding 
with respect to [Noordam’s] loss of earning capacity. There 
is no discussion by the trial court about the method and man- 
ner of finding [Noordam’s] loss of earning capacity. 
The review panel stated that it “must remand this case to the trial 
judge for findings on issues relating to the applicability of the 
statutory presumption and whether or not it was rebutted.” 
On remand, the trial court entered an award on October 17, 
2001. The trial court found that it was 
unaware of any statute, court rule or case law that requires 
that the loss in earning capacity report that is prepared last 
in time is summarily entitled to a rebuttal [sic] presumption 
of corrections [sic] when there are numerous reports all 
prepared by the same court appointed vocational coun- 
selor, involving different factual analysis. 
(Emphasis supplied.) 
After stating that it again considered all of the evidence i in this 
case, the trial court found that Noordam sustained a 15-percent 
loss in earning capacity, based upon the May 22, 2000, report of 
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Stratman. The trial court found it “somewhat difficult from a log- 
ical standpoint to state that a vocational rehabilitation expert has 
rebutted herself when, in effect, all she has done is given three 
different opinions based on three different factual scenarios.” The 
trial court found that the factual basis of the May 22 report was 
“more likely to factuality [sic] exist.” Therefore, the trial court 
found that Noordam sustained a 15-percent loss in earning 
capacity. The trial court found that the May 22 report should be 
given the rebuttable presumption. 

On October 24, 2001, Vickers filed a second application for 
review with the review panel. On June 4, 2002, the review panel 
entered an order of affirmance on review. This timely appeal 
followed. 


II. ASSIGNMENT OF ERROR 
Vickers assigns two errors on appeal, which we consolidate 
into one. Vickers contends that the review panel erred in affirm- 
ing the trial court’s finding that Noordam sustained a 15-percent 
loss in earning capacity. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 

[1] An appellate court may modify, reverse, or set aside a 
Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the mak- 
ing of the order, judgment, or award; or (4) the findings of fact 
by the compensation court do not support the order or award. 
Owen v. American Hydraulics, 258 Neb. 881, 606 N.W.2d 470 
(2000); Brummer v. Vickers, Inc., ante p. 691, 659 N.W.2d 838 
(2003); Brouilette v. DBV Enters., 9 Neb. App. 757, 619 N.W.2d 
482 (2000). 

[2] In determining whether to affirm, modify, reverse, or set 
aside a judgment of the Workers’ Compensation Court review 
panel, a higher appellate court reviews the findings of the single 
judge who conducted the original hearing. Owen v. American 
Hydraulics, supra; Brummer v. Vickers, Inc., supra. Upon appel- 
late review, the findings of fact made by the trial judge of the 
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compensation court have the effect of a jury verdict and will not 
be disturbed unless clearly wrong. /d. 

[3] If the record contains evidence to substantiate the factual 
conclusions reached by the trial judge in workers’ compensation 
cases, an appellate court is precluded from substituting its view 
of the facts for that of the compensation court. Miller v. E.M.C. 
Ins. Cos., 259 Neb. 433, 610 N.W.2d 398 (2000). Regarding 
questions of law, an appellate court in workers’ compensation 
cases is obligated to make its own determinations. Brummer v. 
Vickers, Inc., supra. See Owen v. American Hydraulics, supra. 


2. Loss IN EARNING CAPACITY 

Vickers contends that the trial court erred in finding that 
Noordam sustained a 15-percent loss in earning capacity. Vickers 
argues that the trial court incorrectly applied the rebuttable pre- 
sumption under § 48-162.01(3). 

Section 48-162.01 of the Nebraska Workers’ Compensation 
Act provides a means of determining a workers’ loss in earning 
power. The pertinent part of § 48-162.01(3) provides that “[iJt is 
a rebuttable presumption that any opinion expressed as the result 
of such loss-of-earning-power evaluation is correct.” 

A “rebuttable presumption” is generally defined as “[a] 
presumption that can be overturned upon the showing of 
sufficient proof.” Black’s Law Dictionary 1186 (6th ed. 
1990). “In all cases not otherwise provided for by statute or 
by these rules a presumption imposes on the party against 
whom it is directed the burden of proving that the nonexis- 
tence of the presumed fact is more probable than its exis- 
tence.” Neb. Evid. R. 301, Neb. Rev. Stat. § 27-301 (Reissue 
1995). We hold that this rule applies to the rebuttable pre- 
sumption that an opinion regarding loss of earning capacity 
expressed by a vocational rehabilitation counselor appointed 
or selected pursuant to § 48-162.01(3) is correct. 

Variano v. Dial Corp., 256 Neb. 318, 326, 589 N.W.2d 845, 851 
(1999). 

Vickers relies on the statement in Variano that loss-of-earning- 
power evaluation refers to “a process as opposed to a document.” 
256 Neb. at 326, 589 N.W.2d at 851. In Variano, the vocational 
rehabilitation counselor opined that the plaintiff was “‘ ‘entitled to 
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and requires vocational rehabilitation services.’ ” (Emphasis omit- 
ted.) 256 Neb. at 325, 589 N.W.2d at 850. The counselor went on 
to state that as a result of the plaintiff’s work-related injury, the 
plaintiff “will have sustained a loss of earning power of 25% - 
30%.” (Emphasis in original.) Id. The Nebraska Supreme Court 
found that this statement was an “opinion up to that point in time 
of what [the plaintiff’s] loss of earning capacity would likely be 
after he received the vocational rehabilitation services.” 
(Emphasis supplied.) /d. 

After the plaintiff in Variano participated in vocational reha- 
bilitation services, the counselor issued another report and found 
that further vocational rehabilitation services would not benefit 
him. The court found that “[t]he record reflects that the opinion 
stated by [the counselor in his first report] resulted from the eval- 
uation process which was incomplete at the time of his [second] 
report.” (Emphasis in original.) Id. at 326, 589 N.W.2d at 851. 

In the instant case, Vickers contends that this means that 
Stratman’s multiple opinions should be looked at as a process 
or progression. Vickers implicitly argues that Noordam was 
getting progressively better as evidenced by the results of his 
functional capacity assessment and the resulting succession of 
reports reflective of Noordam’s recovery process. As such, 
according to Vickers, Stratman’s final report is entitled to the 
rebuttable presumption. 

We find that while Variano is similar to the case before us, it 
is not necessarily dispositive, ipso facto. The instant case is sim- 
ilar to Variano in that Stratman submitted more than one report 
regarding Noordam’s loss in earning capacity. Stratman made 
contrary findings in the May 22, 2000, report and the August 25 
report. 

However, unlike the Variano case, Stratman issued two differ- 
ent opinions apparently because she was uncertain whether 
Noordam was able to work only under the restrictions imposed by 
Dr. Wampler, i.e., the May 22, 2000, report, or whether Noordam 
was no longer disabled because the functional capacity evaluation 
provided proof that Dr. Wampler’s restrictions were no longer 
necessary, i.e., the August 25 report. 

In the May 22, 2000, report, Stratman based her findings on 
Dr. Wampler’s lifting restriction of 20 pounds and concluded that 
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Noordam had sustained a 15-percent loss in earning capacity. 
When the August 25 report was issued by Stratman, Noordam 
had completed a functional capacity assessment. After complet- 
ing this assessment, Stratman found that if “consideration is 
given to the restrictions outlined in the Functional Capacity 
Evaluation of [July 18, 2000], it is this Specialist’s opinion that 
Mr. Noordam has sustained a 0% loss of earning capacity.” The 
evidence indicates that Stratman’s findings in her reports are 
independent of each other and based on a different set of facts in 
one situation versus the other. The contrary opinions do not 
reflect Noordam’s recovery, but, rather, Stratman’s uncertainty as 
to the underlying facts. 

There is no indication that Stratman’s May 22, 2000, report 
was incomplete or that she intended to continue evaluating 
Noordam’s progress, as was the situation in Variano. Nor is there 
any indication that Stratman submitted the final report because 
her previous opinion was incomplete, again as in Variano. 

In this case, Stratman’s reports are independent of one 
another, not reflecting a process of recovery, as in Variano. 
Rather, Stratman’s reports were reflections of her uncertainty as 
to whether Noordam could work, with or without restrictions, 
depending on whether Stratman relied on Dr. Wampler’s impo- 
sition of restrictions or the functional capacity evaluation’s 
apparent indication that no restrictions were necessary. 
Therefore, we must determine if the trial court was correct when 
it concluded that Noordam sustained a 15-percent loss in earn- 
ing capacity, based upon Stratman’s May 22, 2000, report. We 
look to § 48-162.01(3) and general workers’ compensation rules 
for guidance. 

With regard to what § 48-162.01(3) requires when applying the 
presumption, there is no discussion regarding multiple reports by 
the same vocational rehabilitation counselor and which report 
should receive the presumption. Section 48-162.01(3) does not 
preclude or limit the trial court from making factual findings to 
determine which report is entitled to the rebuttable presumption. 

[4] General workers’ compensation rules provide that find- 
ings of fact made by a trial judge of the compensation court have 
the effect of a jury verdict and will not be disturbed unless 
clearly wrong. See Brummer v. Vickers, Inc., ante p. 691, 659 
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N.W.2d 838 (2003). If the record contains evidence to substan- 
tiate the factual conclusions reached by the trial judge in work- 
ers’ compensation cases, an appellate court is precluded from 
substituting its view of the facts for that of the compensation 
court. Miller v. E.M.C. Ins. Cos., 259 Neb. 433, 610 N.W.2d 398 
(2000). We conclude that when a vocational rehabilitation coun- 
selor submits multiple reports that are determined to be written 
not because a process of recovery was incomplete from the time 
a prior report was written, but, rather, because a counselor gives 
differing opinions each based on a different factual scenario, it 
is up to the trial court to make factual findings to determine 
which report should be given the rebuttable presumption. 

The trial court made findings that the May 22, 2000, report 
was “more likely to factuality [sic] exist than the other factual 
basis” upon which the August 25 report was based. The record 
indicates Dr. Wampler found that Noordam had a 20-pound lift- 
ing restriction, and based on this, Stratman found that Noordam 
suffered a 15-percent loss in earning capacity. The record con- 
tains evidence to substantiate the factual conclusions made by 
the trial court. It is not our place to substitute our view of the 
facts for that of the trial court. As such, the trial court did not err 
when it found the rebuttable presumption applied to the May 22 
report. We affirm the findings of the trial court and the review 
panel. This assigned error is without merit. 


V. CONCLUSION 
The trial court and review panel did not err when they found 
that Noordam sustained a 15-percent loss in earning capacity. 
The trial court and review panel properly applied the rebuttable 
presumption to the May 22, 2000, report. 
AFFIRMED. 


11, 
12. 
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TREVOR WALSH, APPELLEE AND CROSS-APPELLANT, V. 
CITY OF OMAHA, APPELLANT AND CROSS-APPELLEE. 
660 N.W.2d 187 


Filed April 22, 2003. No. A-02-1036. 


Workers’ Compensation: Judgments: Appeal and Error. An appellate court may 
modify, reverse, or set aside a Workers’ Compensation Court decision only when (1) 
the compensation court acted without or in excess of its powers; (2) the judgment, 
order, or award was procured by fraud; (3) there is not sufficient competent evidence 
in the record to warrant the making of the order, judgment, or award; or (4) the find- 
ings of fact by the compensation court do not support the order or award. 

Statutes. The meaning of a statute is a question of law. 

Workers’ Compensation: Appeal and Error. An appellate court is obligated in 
workers’ compensation cases to make its own determinations as to questions of law. 
Statutes. It is not within the province of the courts to read a meaning into a statute 
that is not there or to read anything direct and plain out of a statute. 

Workers’ Compensation. The Nebraska Workers’ Compensation Act is intended to 
provide benefits for employees who are injured on the job, and the terms of the act are 
to be broadly construed to accomplish the beneficent purposes of the act. 

Workers’ Compensation: Physicians and Surgeons. A nonparticipating physician’s 
agreement to comply with a managed care plan can be obtained at any time while the 
physician is treating an employee. Once the physician agrees to comply with the plan, 
the employer is obligated to pay for all the medical expenses from that physician. 
Workers’ Compensation: Jurisdiction. The Nebraska Workers’ Compensation 
Court, as a statutory tribunal, is a court of limited and special jurisdiction and pos- 
sesses only such authority as is delineated by statute. 

Courts: Workers’ Compensation. Neb. Rev. Stat. § 48-180 (Reissue 1998) is the 
statutory embodiment of nunc pro tunc principles, and pursuant to § 48-180, the 
Nebraska Workers’ Compensation Court is statutorily authorized to issue proper nunc 
pro tunc orders. 

Judgments, The function of a nunc pro tunc order is to correct “a clerical error or a 
scrivener’s error.” 

___.. It is not the function of an order nunc pro tunc to change or revise a judgment 
or order, to set aside a judgment actually rendered, or to render an order different from 
the one actually rendered, even though such order was not the order intended. 

___. An order nunc pro tunc cannot be used to change or reverse a judgment entered. 
Workers’ Compensation: Appeal and Error. A party waives all errors of the work- 
ers’ compensation trial judge not specifically assigned to the review panel, and as 
such, an appellate court cannot consider errors of the trial court which were not 
assigned to the review panel. 


Appeal from the Nebraska Workers’ Compensation Court. 


Affirmed. 


Jo A. Cavel, Assistant Omaha City Attorney, for appellant. 
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Thomas F. Dowd, of Dowd & Dowd, for appellee. 
IRWIN, Chief Judge, and CARLSON and Moore, Judges. 


CARLSON, Judge. 
INTRODUCTION 
The City of Omaha (the City) appeals from an order of the 
Nebraska Workers’ Compensation Court review panel affirming 
the decision of the trial court. Trevor Walsh cross-appeals from 
the same order. For the reasons set forth herein, the judgment of 
the review panel is affirmed in its entirety. 


BACKGROUND 

On February 7, 2000, Walsh was a police officer with the City. 
While engaged in the duties of his employment, he was involved 
in an automobile accident in which he suffered injuries to his right 
knee and lower back. The City has a court-approved workers’ 
compensation managed care plan with Methodist WorkComp 
Partners (MWP) pursuant to Neb. Rev. Stat. § 48-120.02 (Supp. 
1999). After the automobile accident, Walsh informed MWP that 
he wanted to be treated by Dr. Donald Walla for his right knee 
injury and Dr. Andrew Messer for his back injury. Walla and 
Messer were not participating physicians in the MWP managed 
care plan. 

On February 9, 2000, MWP faxed a form letter to both 
Walla and Messer advising them that the City has a contract 
with MWP to manage all workers’ compensation injuries. A 
copy of MWP’s managed care plan’s rules, terms, and condi- 
tions was also faxed with each letter. The letter asked Walla 
and Messer to fax a copy of the letter back to MWP after fill- 
ing in and signing the bottom portion of the letter indicating 
their acceptance or denial of the managed care plan for the 
treatment of Walsh. 

Walsh had his first appointments with Walla and Messer on 
February 16 and 24, 2000, respectively. As of February 25, nei- 
ther Walla nor Messer had responded to MWP’s request for the 
physicians’ acceptance or denial of the managed care plan. As a 
result, the workers’ compensation coordinator for the City sent a 
letter to Walsh stating that Walsh’s treatment by Walla would not 
be covered by workers’ compensation because Walla had not 
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accepted the plan. The coordinator made an appointment for 
Walsh to be evaluated by a participating managed care plan 
physician. On March 4, MWP faxed the letter regarding the 
acceptance or denial of the plan a second time to Walla and 
Messer. MWP faxed the letter to Walla and Messer yet again on 
March 5. Two weeks later, MWP faxed the letter again to Messer. 
MWP did not receive a response from either Walla or Messer. 

On March 9, 2000, counsel for the City sent a letter to Walsh’s 
counsel informing him that the medical bills from Walla and 
Messer would not be paid by workers’ compensation because 
Walla and Messer had not agreed to comply with the managed 
care plan. On August 7, the workers’ compensation coordinator 
for the City sent a letter to Walsh stating that medical treatment 
by Walla and Messer would not be covered by workers’ compen- 
sation. In October 2000, MWP sent the letter regarding the 
acceptance or denial of the plan again to both Walla and Messer. 
Messer signed the letter and faxed it back to MWP, but did not 
indicate whether he was accepting or denying the managed care 
plan for the treatment of Walsh. 

On November 1, 2000, Walsh had back surgery performed by 
Messer. On December 20, Walsh had surgery on his right knee 
performed by Walla. He had a second right knee surgery on 
March 3, 2001, which was also done by Walla. 

On May 2, 2001, Messer faxed the acceptance or denial letter 
a second time to MWP, this time indicating that he accepted the 
managed care plan for the treatment of Walsh. On May 4, Walla 
faxed the acceptance or denial letter to MWP indicating that he 
accepted the managed care plan. 

Walsh filed a petition in the Nebraska Workers’ Compensation 
Court on November 1, 2000, in which he sought payment of med- 
ical expenses, temporary total disability benefits, permanent par- 
tial disability benefits, waiting-time penalties, and attorney fees. 
In its answer, the City admitted that Walsh was in an accident on 
February 7 that arose out of and in the course of his employment 
with the City and that such accident resulted in injury to Walsh’s 
right knee and lower back. The City further alleged that no 
amounts were due and owing to Walsh for his right knee and 
low-back injuries because the City had paid Walsh the benefits 
payable under the Nebraska Workers’ Compensation Act. 
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Trial was held on July 6, 2001. The issues at trial involved 
determining what workers’ compensation benefits Walsh was 
entitled to for various time periods, whether the City had to pay 
for medical expenses from Walsh’s treatment by Walla and 
Messer given the physicians’ late acceptance of the managed care 
plan, and whether Walsh was entitled to any waiting-time penal- 
ties. The trial court found that Walsh was temporarily totally dis- 
abled from February 7 to April 23, 2000, temporarily partially 
disabled from April 24 to September 22, 2000, temporarily 
totally disabled from October 31 to December 1, 2000, and tem- 
porarily totally disabled from December 20, 2000, to the date of 
trial on July 6, 2001, and that he would continue to be temporar- 
ily totally disabled for an indefinite future period of time. The 
trial court further found that if Walsh’s total disability ceased, he 
would be entitled to compensation for any residual permanent 
partial disability due to the accident and injury. In addition, the 
trial court ordered the City to pay the medical expenses set forth 
in exhibit 38 totaling $41,106.96, which included the medical 
expenses from treatment by Walla and Messer, and to continue to 
pay future medical expenses as long as the providers agree to 
abide by the managed care plan. The trial court found that the 
medical expenses from Walla’s and Messer’s treatment of Walsh 
should not be denied simply because the acceptances of the man- 
aged care plan came after Walla and Messer began treating Walsh 
and after they performed surgical procedures. The trial court 
found that there is no statute or Workers’ Compensation Court 
rule that prohibits a retrospective acceptance of the managed care 
plan by physicians. The court further found that the City was not 
disadvantaged by the late acceptance. Finally, the trial court 
found that a reasonable controversy existed such that Walsh was 
not entitled to any waiting-time penalties for the City’s failure to 
pay temporary total disability benefits. 

The City appealed to the review panel, and Walsh cross- 
appealed. The review panel affirmed the trial court’s order in its 
entirety. In its order, the review panel found that at oral argument, 
Walsh withdrew his assignment that the trial court erred in failing 
to grant him waiting-time penalties for the City’s failure to pay 
temporary total disability benefits. Subsequently, Walsh filed a 
motion for an order nunc pro tunc, pursuant to Neb. Rev. Stat. 
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§ 48-180 (Reissue 1998), asking the review panel to change its 
finding that Walsh had withdrawn his assignment of error regard- 
ing waiting-time penalties and arguing that he did not withdraw 
the assignment at oral argument. The review panel overruled 
Walsh’s motion for an order nunc pro tunc, finding that to change 
its order of affirmance would exceed the authority given to the 
review panel in § 48-180. The City has appealed from the review 
panel’s order, and Walsh has cross-appealed. 


ASSIGNMENTS OF ERROR 

The City assigns that the review panel erred in affirming the 
trial court’s finding that the City was required to pay the medi- 
cal expenses from Walsh’s treatment with Walla and Messer. 

On cross-appeal, Walsh assigns that the review panel erred in 
overruling his motion for an order nunc pro tunc. Walsh also 
assigns that the trial court erred in finding that a reasonable con- 
troversy existed such that he was not entitled to waiting-time 
penalties for the City’s failure to pay temporary total disability 
benefits from October 31 through December 1, 2000, and from 
December 20, 2000, through the date of trial on July 6, 2001. 


STANDARD OF REVIEW 

[1] An appellate court may modify, reverse, or set aside a 
Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the mak- 
ing of the order, judgment, or award; or (4) the findings of fact 
by the compensation court do not support the order or award. 
Vega v. lowa Beef Processors, 264 Neb. 282, 646 N.W.2d 643 
(2002); Schwan’s Sales Enters. v. Hitz, 263 Neb. 327, 640 
N.W.2d 15 (2002). 

[2,3] The meaning of a statute is a question of law. Vega v. lowa 
Beef Processors, supra; Nicholson v. General Cas. Co. of Wis., 
262 Neb. 879, 636 N.W.2d 372 (2001). An appellate court is obli- 
gated in workers’ compensation cases to make its own determina- 
tions as to questions of law. Larsen v. D B Feedyards, 264 Neb. 
483, 648 N.W.2d 306 (2002); Green v. Drivers Mgmt., Inc., 263 
Neb. 197, 639 N.W.2d 94 (2002). 
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ANALYSIS 


MEDICAL EXPENSES 

The City assigns that the review panel erred in affirming the 
trial court’s finding that the City was required to pay the medical 
expenses from Walsh’s treatment with Walla and Messer. The 
City argues that it is not obligated to pay the medical expenses 
from Walsh’s treatment with Walla and Messer because the 
physicians did not agree to comply with the managed care plan 
until after they began treating Walsh. 

It is undisputed that both Walla and Messer were not partici- - 
pating physicians in the MWP managed care plan. Neb. Rev. Stat. 
§ 48-120(9) (Cum. Supp. 2002) and § 48-120.02(2)(h) allow an 
employee who is covered under the employer’s workers’ compen- 
sation managed care plan to receive medical care from a physician 
who is not a participant in a managed care plan if the physician 
agrees to comply with all the rules, terms, and conditions of the 
managed care plan. Specifically, § 48-120.02(2)(h) provides that 
a managed care plan shall be certified if the plan 

[aJuthorizes employees to receive medical, surgical, and 
hospital services from a physician who is not a member of 
the managed care plan if such physician has been selected 
by the employee pursuant to subsection (2) of section 
48-120 and if such physician agrees to refer the employee 
to the managed care plan for any other treatment that the 
employee may require and agrees to comply with all the 
rules, terms, and conditions of the managed care plan. 
Section 48-120(9) states in part: 

Notwithstanding any other provision of this section, an 
insurer, a risk management pool, or a self-insured employer 
may contract for medical, surgical, hospital, and rehabilita- 
tion services to be provided through a managed care plan 
certified pursuant to section 48-120.02. Once liability for 
medical, surgical, and hospital services has been accepted 
or determined, the employer may require that employees 
subject to the contract receive medical, surgical, and hospi- 
tal services in the manner prescribed in the contract, except 
that an employee may receive services from a physician 
selected by the employee pursuant to subsection (2) of this 
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section if the physician so selected agrees to refer the 
employee to the managed care plan for any other treatment 
that the employee may require and if the physician so 
selected agrees to comply with all the rules, terms, and con- 
ditions of the managed care plan. 
Similarly, Workers’ Comp. Ct. R. of Proc. 56 (2002) allows an 
injured employee who is covered under the employer’s managed 
care plan to choose a nonparticipating physician as long as the 
physician agrees to abide by the managed care plan. 

[4-6] The City argues that based on the language in the 
Statutes and in the workers’ compensation rule, a nonparticipat- 
ing physician must agree to comply with the managed care plan 
before the physician begins treating the employee. It argues that 
a physician’s agreement to comply with the managed care plan 
after treatment begins does not obligate the employer to pay any 
of the medical expenses incurred with that physician before or 
after the date of the physician’s agreement. The City contends 
that it is therefore not obligated to pay for the medical expenses 
from Walla and Messer because Walla and Messer did not agree 
to comply with the managed care plan until after they had 
treated Walsh for over a year. Walsh argues that the language in 
the statutes does not specify when a physician’s agreement to 
comply with the plan must be obtained in order for the medical 
services to be covered by workers’ compensation. He contends 
that as long as a physician’s agreement to comply with the 
managed care plan is obtained at some point during treatment, 
the employer is obligated to pay the medical expenses incurred 
with that physician before and after the date of the physician’s 
agreement. We agree with Walsh. Sections 48-120(9) and 
48-120.02(2)(h) allow an employee to receive medical care from 
a physician who is not a participating member of a managed 
care plan if the physician agrees to comply with the rules, terms, 
and conditions of the managed care plan. The statutes do not 
state that a physician’s acceptance of the managed care plan’s 
terms and conditions must occur before any treatment is ren- 
dered, as the City contends. The statutes indicate only that the 
physician’s agreement must be obtained in order for the ex- 
penses incurred with that physician to be covered by workers’ 
compensation. It is not within the province of the courts to read 
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a meaning into a statute that is not there or to read anything 
direct and plain out of a statute. Jn re Estate of Krumwiede, 264 
Neb. 378, 647 N.W.2d 625 (2002); Daniels v. Allstate Indemnity 
Co., 261 Neb. 671, 624 N.W.2d 636 (2001). In addition, the 
Nebraska Workers’ Compensation Act is intended to provide 
benefits for employees who are injured on the job, and the terms 
of the act are to be broadly construed to accomplish the benefi- 
cent purposes of the act. Vonderschmidt v. Sur-Gro, 262 Neb. 
551, 635 N.W.2d 405 (2001). See Miller v. E.M.C. Ins. Cos., 259 
Neb. 433, 610 N.W.2d 398 (2000). Based on these principles, 
we conclude that a nonparticipating physician’s agreement to 
comply with a managed care plan can be obtained at any time 
while the physician is treating an employee. Once the physician 
agrees to comply with the plan, the employer is obligated to 
pay for all the medical expenses from that physician. Walla 
and Messer both agreed to comply with the managed care plan 
in May 2001. Walla’s and Messer’s agreements satisfied 
§§ 48-120(9) and 48-120.02(2)(h) so as to obligate the City to 
pay for the medical expenses from Walsh’s treatment with Walla 
and Messer. 

Despite our determination that a nonparticipating physician’s 
agreement to comply with a managed care plan can be obtained 
after treatment has begun, we point out that an employee is tak- 
ing a risk by beginning treatment and continuing treatment with 
a nonparticipating physician who has not agreed to comply with 
the managed care plan. If the physician never agrees to comply 
with the plan, none of the medical expenses incurred with that 
physician will be covered by workers’ compensation. 

The City also argues that the trial court erred in finding that the 
City was not prejudiced by Walla’s and Messer’s late agreements 
to comply with the managed care plan. The City did not present 
any evidence at trial to show that it was prejudiced in any way by 
Walla’s and Messer’s late agreements to comply with the plan. In 
addition, there is no evidence to indicate that Walla’s and 
Messer’s treatment of Walsh before they agreed to abide by the 
plan was contrary to the rules, terms, and conditions of the plan. 
Therefore, the trial court did not err in concluding that the City 
was not disadvantaged by Walla’s and Messer’s late acceptance 
and the review panel did not err in affirming such a finding. 
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In conclusion, the review panel did not err in affirming the 
trial court’s finding that the City must pay the medical expenses 
from Walsh’s treatment with Walla and Messer. Thus, the City 
must pay the medical expenses set forth in exhibit 38, totaling 
$41,106.96. The exhibit includes the medical expenses from 
Walla’s and Messer’s treatment of Walsh’s right knee and 
low-back injuries, as well as expenses associated with other med- 
ical professionals. The City has not challenged its obligation to 
pay these other expenses on appeal. Therefore, the City must pay 
all of the expenses set forth in exhibit 38. 


Cross-APPEAL 

[7-10] On cross-appeal, Walsh argues that the review panel 
erred in failing to grant his motion for an order nunc pro tunc to 
correct the allegedly erroneous finding that Walsh had withdrawn 
his request for waiting-time penalties at oral argument. The 
review panel overruled the motion, finding that to change its order 
would exceed its authority under § 48-180. The Nebraska 
Workers’ Compensation Court, as a statutory tribunal, is a court 
of limited and special jurisdiction and possesses only such author- 
ity as is delineated by statute. Fay v. Dowding, Dowding, 261 Neb. 
216, 623 N.W.2d 287 (2001); Sheldon-Zimbelman v. Bryan 
Memorial Hosp., 258 Neb. 568, 604 N.W.2d 396 (2000). Section 
48-180 provides that the Nebraska Workers’ Compensation Court 
may, “on its own motion, modify or change its findings, order, 
award, or judgment at any time before appeal and within ten days 
from the date of such findings, order, award, or judgment for the 
purpose of correcting any ambiguity, clerical error, or patent or 
obvious error.” Section 48-180 is the statutory embodiment of 
nunc pro tunc principles. Thus, pursuant to § 48-180, the 
Nebraska Workers’ Compensation Court is statutorily authorized 
to issue proper nunc pro tunc orders. Fay v. Dowding, Dowding, 
supra. The function of a nunc pro tunc order is to correct “ ‘a cler- 
ical error or a scrivener’s error. ” Jd. at 225, 623 N.W.2d at 294. 
Accord Neujahr v. Neujahr, 223 Neb. 722, 393 N.W.2d 47 (1986). 
“(I]t is not the function of an order nunc pro tunc to change or 
revise a judgment or order, or to set aside a judgment actually ren- 
dered, or to render an order different from the one actually ren- 
dered, even though such order was not the order intended.’” Fay 
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v. Dowding, Dowding, 261 Neb. at 225-26, 623 N.W.2d at 295, 
quoting Interstate Printing Co. v. Department of Revenue, 236 
Neb. 110, 459 N.W.2d 519 (1990). 

[11] Walsh was asking the review panel to reverse its finding 
that Walsh had withdrawn the waiting-time penalties assignment 
at oral argument and to consider the merits of Walsh’s cross- 
appeal for such penalties. Walsh argues that the review panel 
made a clerical error when it found that Walsh had withdrawn his 
assignment of error. However, Walsh was asking the review panel 
to do more than correct a clerical error. He was asking the review 
panel to change or revise its order. An order nunc pro tunc cannot 
be used to change or reverse a judgment entered. Fay v. Dowding, 
Dowding, supra. The review panel correctly determined that to 
change its order would exceed its authority under § 48-180, and 
Walsh’s assignment of error is without merit. 

{12] Walsh also assigns on cross-appeal that the trial court 
erred in finding that a reasonable controversy existed such that 
Walsh was not entitled to waiting-time penalties under Neb. 
Rev. Stat. § 48-125 (Cum. Supp. 2002) for the City’s failure to 
pay temporary total disability benefits from October 31 through 
December 1, 2000, and from December 20, 2000, through the 
date of trial on July 6, 2001. As previously stated, the review 
panel found that Walsh withdrew his assignment of error regard- 
ing waiting-time penalties at oral argument before the review 
panel. Thus, Walsh’s assignment of error regarding waiting-time 
penalties was, in effect, never raised to the review panel and we 
need not address Walsh’s assignment of error. A party waives all 
errors of the workers’ compensation trial judge not specifically 
assigned to the review panel, and as such, an appellate court 
cannot consider errors of the trial court which were not assigned 
to the review panel. See Cochran v. Bill’s Trucking, 10 Neb. 
App. 48, 624 N.W.2d 338 (2001). 


ATTORNEY FEES 
Walsh has requested an award of attorney fees in this appeal 
pursuant to § 48-125, which provides that if an award is not 
reduced after the employer files an application for review by an 
appellate court, the employee shall be allowed reasonable attor- 
ney fees for proceedings in that court. Because we affirm the 
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decision of the review panel, Walsh is entitled to attorney fees 
for proceedings in this court. However, Walsh had not yet filed 
a motion for the allowance of attorney fees, supported by an 
affidavit which justifies the amount of the fee sought for ser- 
vices in the appellate court, as required by Neb. Ct. R. of Prac. 
9F (rev. 2000). Accordingly, we are unable to award attorney 
fees at this time. 


CONCLUSION 
For the reasons set forth herein, the review panel’s order 
affirming the award of the trial court is affirmed in its entirety. 
AFFIRMED. 


ALLEN H. KEATING AND JANICE MILLER, APPELLANTS, V. 
J.C. PENNEY LIFE INSURANCE COMPANY, 
A STOCK COMPANY, APPELLEE. 
660 N.W.2d 887 


Filed April 29, 2003. No. A-01-1045. 


1, Insurance: Contracts: Appeal and Error. The interpretation of an insurance policy 
is a question of law, in connection with which an appellate court has an obligation to 
reach its own conclusions independently of the determination made by the lower court. 

2. Judgments: Appeal and Error. In reviewing a judgment awarded in a bench trial of 
a law action, an appellate court does not reweigh evidence, but considers the evidence 
in the light most favorable to the successful party and resolves evidentiary conflicts in 
favor of the successful party, who is entitled to every reasonable inference deducible 
from the evidence. 

3. Contracts: Words and Phrases. When the terms of a contract are clear, a court may 
not resort to mules of construction, and the terms are to be accorded their plain and 
ordinary meaning as the ordinary or reasonable person would understand them. 

4. Insurance: Contracts: Proof. In an action on an accident policy for an insured’s 

death, the Panes of proof is on the beneficiary to show that the death was accidental. 

___: ___: ___.. In determining the issue as to whether the death was caused by an 

accident or oa accidental means, within the contemplation of a policy, it is nec- 

essary to analyze the facts and circumstances of each case presented. 


Appeal from the District Court for Douglas County: J. 
MICHAEL CoFFEY, Judge. Affirmed. 


Dixon G. Adams, of Adams & Sullivan, for appellants. 


758 11 NEBRASKA APPELLATE REPORTS 


John M. French and Jennifer K. Sewell, of Peters Law Firm, 
P.C., for appellee. 


Irwin, Chief Judge, and CARLSON and Moore, Judges. 


CARLSON, Judge. 
INTRODUCTION 

Allen H. Keating and Janice Miller, children of Charlotte 
Keating (Keating) and the beneficiaries of Keating’s life insur- 
ance policy with J.C. Penney Life Insurance Company (J.C. 
Penney), appeal from an order of the district court for Douglas 
County dismissing the beneficiaries’ petition for $50,000 of life 
insurance proceeds. The trial court held that Keating’s death was 
not a direct result of a collision or crash of her automobile, but 
resulted directly and independently from her disorientation. For 
the reasons set forth below, we affirm. 


BACKGROUND 

On April 7, 1999, Keating entered into an insurance contract 
with J.C. Penney in which J.C. Penney agreed to insure Keating’s 
life against death by accidental means in exchange for her pay- 
ment of monthly premiums. 

Part II of Keating’s policy with J.C. Penney, entitled “Benefit 
for Travel by Private Passenger Automobile and Land Motor 
Vehicle,” states: 

If a Covered Person is injured: 
1. by being struck by a Private Passenger Automobile; or 
2. as a direct result of a collision or crash of a Private 
Passenger Automobile; or 
3. by being struck by a Land Motor Vehicle; or 
4. while driving for hire a Land Motor Vehicle; 
we will pay the applicable benefit specified in Part II of the 
Schedule of Insurance for the appropriate Loss as shown in 
the Schedule of Losses and Benefits below. 
(Emphasis supplied.) 

The schedule of losses and benefits states that if an insured is 
involved in an automobile accident, the insured or his or her ben- 
eficiary would be entitled to $100,000 unless the insured person 
was age 70 or older. In that case, the benefits would be reduced 
by 50 percent, or $50,000. The schedule also states that for “[aJll 
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other covered accidents at home, at work, at any public or private 
place, anywhere,” an insured would receive $25,000, with bene- 
fits reduced by half when the insured reaches age 70. 

The record shows that Keating died on April 8, 1999, and that 
subsequently, J.C. Penney paid the beneficiaries $12,500. 

On October 26, 1999, the beneficiaries filed a petition alleg- 
ing that on April 8, Keating sustained bodily injuries by acci- 
dental means, which independently and exclusively of disease 
and all other causes, resulted in Keating’s death on the same 
date. Specifically, the beneficiaries alleged that Keating’s 
injuries were a direct and proximate result of a collision or crash 
of a private passenger automobile. Furthermore, the benefici- 
aries alleged that although J.C. Penney had paid them $12,500, 
it had neglected to pay them the remaining sum of $37,500. The 
beneficiaries requested that J.C. Penney pay them the additional 
sum of $37,500, together with interest from April 8. 

In an answer filed December 1, 1999, J.C. Penney stated that 
the insurance policy J.C. Penney issued to Keating was based 
upon Keating’s representation that her date of birth was May 8, 
1931. J.C. Penney stated that if it had known Keating’s true 
birth date was May 7, 1912, it would not have issued coverage 
to Keating. J.C. Penney stated that the beneficiaries were not 
entitled to the benefits that they had already received or any 
future benefits. 

In a reply filed December 3, 1999, the beneficiaries stated 
that J.C. Penney could not allege Keating’s mistaken age as an 
affirmative defense because J.C. Penney had failed to attach a 
copy of Keating’s application for insurance as required under 
Nebraska law. 

Subsequently, both parties moved for summary judgment, and 
the trial court denied both motions. The parties then submitted 
their case to the court for a decision on the merits through a stip- 
ulation and agreed statement of facts, together with the exhibits 
offered by the parties at the summary judgment hearing. 

The agreed statement of facts reads as follows: 

On Thursday, April 8, 1999 . . . Keating, who was 87 
years of age, resided at 4404 Marcy Street, in Omaha, 
Nebraska. . . . Keating was the owner of a 1995 Oldsmobile 
Ciera automobile which on said date had an odometer 
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reading of approximately 5,000 miles. During the afternoon 
of April 8, 1999[,] Keating left her home to pick up her dog 
at a veterinarian’s office in [w]est Omaha, driving her 
Oldsmobile automobile. . . . Keating did not arrive at the 
veterinarian’s office and was reported as a missing person. 
On April 9, 1999[,] at about 7:30 o’clock A.M. her body 
was found in a farm pasture located 7 miles east and 2.5 
miles north of Milligan, which is in Saline County, 
Nebraska. Two farmers reported the discovery of the body 
to the Saline County Sheriff’s office. Deputy Sheriff 
Michael J. Kovark proceeded to the scene and upon exam- 
ining the body determined that . . . Keating was deceased. 
Photographs in evidence show that the body was lying face 
down in the farm pasture and that . . . Keating was wearing 
no coat or shoes. A copy of the incident report completed 
by Deputy Kovark is in evidence. This report recites that at 
said time the temperature was cool and a coat was needed. 
Sheriff Byron Buzek[,] in his deposition, testified with 
respect to the weather conditions at the time as being cool 
and sufficiently low to result in exposure. He estimated the 
time of death to be about midnight. 

When Sheriff Buzek arrived at the scene he instructed 
Deputy Kovark to search for a vehicle. . . . Keating’s vehi- 
cle was located on a dirt road approximately one-half mile 
to the southeast. The vehicle was stuck in the mud in the 
county road ditch on the east side of the road. It was facing 
north. Deputy Kovark, in his report, states that he noticed 
that the vehicle had struck some types of objects and upon 
a closer look he could tell that the vehicle had several 
scratches in the paint as if it had hit trees along the edge of 
the roadway. The driver’s side mirror was completely dam- 
aged and hanging from the door and the driver’s side wind- 
shield wiper was lying on the ground. The driver’s side rear 
quarter panel had a dent in it along with several scratches. 
The photographs taken at the scene show this damage to the 
car and also show that tracks behind and leading to the 
vehicle indicate that the road was muddy and the vehicle 
had been driven from one side of the road to the other. 
There was a branch from a pine tree in the road behind the 
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vehicle and some wood was stuck in the left rear quarter 
panel. A branch was hung up under the frame of the car. 
Deputy Kovark was unable to determine the area of contact 
with the tree where the accident occurred. 

Deputy Kovark’s report states that he determined that 
the vehicle was registered to .. . Keating or Allen Keating 
of Omaha, Nebraska. He looked inside the vehicle and 
observed a pair of shoes on the front floorboard and a 
brown purse and a coat on the front seat. Photographs were 
taken of the inside of the vehicle. 

The Deputy’s report further states that he observed a set 
of footprints walking north on County Road 700 along the 
edge of the roadway. He followed the footprints north until 
they reached the pasture area where the body was found. 
The report states that [an] Investigator Mulbery pointed out 
that one of the footprints showed an imprint of a big toe. 

Sheriff Byron Buzek of Saline County completed the 
State of Nebraska form of Investigator’s Motor Vehicle 
Accident Report and also a death certificate listing the 
death on Line 26A as accident. The death certificate lists 
the immediate cause of death as hypothermia due to, or as 
a consequen[ce] of, exposure. [On] Line 26D of the death 
certificate Sheriff Buzek indicated that the vehicle became 
stuck in mud and decedent walked away from the vehicle 
into the elements. 

The body of . . . Keating was transported to [BryanLGH 
Medical Center West] in Lincoln, Nebraska, for an autopsy, 
which was performed by Dr. Matthias Ok[o]ye. Dr. 
Ok[o]ye’s autopsy report[,] which is in evidence, lists the 
cause of death of . . . Keating as exposure to cold weather. 
The autopsy report states in the summary that the manner of 
death is accident. This report describes findings of blunt 
force trauma to the head, the trunk and the upper and lower 
extremities. The findings with respect to other body organs 
and systems appear to be unremarkable. 

The Defendant, J.C. Penney[,] sold to. . . Keating a pol- 
icy of group accident insurance providing for accidental 
death and dismemberment benefits. J.C. Penney . . . issued 
to .. . Keating its Certificate of insurance showing an 
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effective date of April 7, 1999. A copy of the insurance 
policy is attached to [the beneficiaries’ Petition as Exhibit 
A. No copy of an Application for the policy of insurance 
was attached to or endorsed on the policy when issued as a 
part thereof. 

In an order filed September 14, 2001, the trial court dismissed 
the beneficiaries’ petition and stated that Keating’s death was 
not the direct result of a collision or crash of her automobile, but 
resulted directly and independently from her disorientation. 

The beneficiaries appeal. 


ASSIGNMENTS OF ERROR 
On appeal, the beneficiaries contend that the trial court’s order 
dismissing their petition is contrary to the law and is not sup- 
ported by sufficient evidence. Specifically, the beneficiaries 
argue that the trial court erred in finding that Keating’s death was 
not the direct result of a collision or crash of her automobile. 


STANDARD OF REVIEW 

[1] The interpretation of an insurance policy is a question of 
law, in connection with which an appellate court has an obliga- 
tion to reach its own conclusions independently of the determi- 
nation made by the lower court. Finch v. Farmers Ins. Exch., 265 
Neb. 277, 656 N.W.2d 262 (2003); Neff Towing Serv. v. United 
States Fire Ins. Co., 264 Neb. 846, 652 N.W.2d 604 (2002). 

[2] In reviewing a judgment awarded in a bench trial of a law 
action, an appellate court does not reweigh evidence, but con- 
siders the evidence in the light most favorable to the successful 
party and resolves evidentiary conflicts in favor of the success- 
ful party, who is entitled to every reasonable inference deducible 
from the evidence. Krzycki v. Genoa Nat. Bank, 242 Neb. 819, 
496 N.W.2d 916 (1993). See In re Estate of Krumwiede, 264 
Neb. 378, 647 N.W.2d 625 (2002). 


ANALYSIS 
On appeal, the beneficiaries contend that the trial court’s order 
dismissing their petition is contrary to the law and is not sup- 
ported by sufficient evidence. Specifically, the beneficiaries 
argue that the trial court erred in finding that Keating’s death was 
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not the direct result of a collision or crash of her automobile as 
required under Keating’s life insurance policy with J.C. Penney. 

The relevant portion of Keating’s contract states that an 
insured or the insured’s beneficiaries can recover under the pol- 
icy if a covered person is injured after being struck by a private 
passenger automobile or as a direct result of a collision or crash 
of a private passenger automobile. 

[3] When the terms of a contract are clear, a court may not resort 
to rules of construction, and the terms are to be accorded their 
plain and ordinary meaning as the ordinary or reasonable person 
would understand them. Finch v. Farmers Ins. Exch., supra. 

In the instant case, the terms of Keating’s insurance policy with 
J.C. Penney are not ambiguous, and thus, the terms of the policy 
are to be accorded their plain and ordinary meanings as the ordi- 
nary or reasonable person would understand them. The evidence 
on this record supports the trial court’s determination that 
Keating’s death was not the direct result of a collision or crash of 
Keating’s automobile. 

[4,5] In an action on an accident policy for an insured’s death, 
the burden of proof is on the beneficiary to show that the death 
was accidental. See Rapp v. Metropolitan Accident and Health 
Ins. Co., 143 Neb. 144, 8 N.W.2d 692 (1943). In determining the 
issue as to whether the death was caused by an accident or 
through accidental means, within the contemplation of a policy, it 
is necessary to analyze the facts and circumstances of each case 
presented. Id. 

In the instant case, the record shows that on April 8, 1999, 
Keating left her home in Omaha to pick up her dog at a veteri- 
narian’s office in west Omaha. When Keating failed to pick up 
her dog, Keating’s son, Allen, reported Keating as missing. The 
Omaha Police Department’s missing person report states that 
Keating was seen on April 8 by an unknown male who stated that 
Keating drove off the road at 60th and Center Streets and that he 
helped her get back on the road. The report also stated that the 
911 emergency dispatch service had received on the same date an 
anonymous call from someone who had seen an elderly woman 
matching Keating’s description acting confused and walking in 
an eastbound direction around 108th and Dodge Streets. 
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On April 9, 1999, at approximately 7:30 a.m., Keating’s body 
was found in a field near Milligan, in Saline County, Nebraska, 
approximately 105 miles southeast of Omaha. Keating’s automo- 
bile was found on a minimum maintenance dirt road which was 
somewhat muddy. Keating’s automobile was stuck in a roadside 
ditch on the east side of the road. An inspection showed vehicle 
tracks weaving from one side of the road to the other. The evi- 
dence also showed damage to the driver’s side of Keating’s auto- 
mobile, including some wood sticking out of the molding of the 
rear quarter panel. On the driver’s side of the automobile, both 
the rearview mirror and the windshield wiper had been sheared 
off. The evidence showed that Keating had exited the automobile 
and climbed over a barbed wire fence, leaving both her shoes and 
her coat in her automobile. 

The beneficiaries point to this evidence and state, “There was 
an obvious collision or crash with a tree and another when the 
car was driven into the roadside ditch.” Brief for appellant at 19. 
J.C. Penney contends that even if a collision or crash occurred, 
such collision or crash was not the direct cause of Keating’s 
death. We agree with J.C. Penney. 

In Sheriff Byron Buzek’s deposition, he stated that he had 
investigated the scene and that in his opinion, Keating’s automo- 
bile was involved in some sort of collision. Buzek testified that 
he had observed some scratches on Keating, but attributed the 
scratches on Keating’s head and trunk to the fact that Keating had 
climbed over a barbed wire fence. Buzek testified that in his 
opinion, Keating had not suffered any injuries while seated in her 
automobile. Buzek testified that Keating died as a result of expo- 
sure to the elements and that any injuries Keating suffered were 
not sufficient to cause her death. Additionally, the Investigator’s 
Motor Vehicle Accident Report states in the description portion 
that “[Keating’s] death was not caused by the accident.” 

Based on this evidence, the trial court found that Keating’s 
death did not directly result from a “collision or crash” of her 
automobile. 


CONCLUSION 
After considering the evidence in the light most favorable to 
J.C. Penney and resolving evidentiary conflicts in its favor, we 


MABILE v. DRIVERS MGMT,, INC. 765 
Cite as 11 Neb. App. 765 


conclude that the trial court did not err in dismissing the benefi- 
ciaries’ petition. The trial court’s order dismissing the benefici- 
aries’ petition is not contrary to the law and is supported by suf- 
ficient evidence. Furthermore, the trial court did not err in 
finding that Keating’s death was not the direct result of a colli- 
sion or crash of her automobile. For this reason, the trial court’s 
order is affirmed in all respects. 
AFFIRMED. 


BRANDON MABILE, APPELLEE, V. 
DRIVERS MANAGEMENT, INC., APPELLANT. 
660 N.W.2d 537 
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1. Workers’ Compensation: Judgments: Appeal and Error. An appellate court may 
modify, reverse, or set aside a Workers’ Compensation Court decision only when (1) 
the compensation court acted without or in excess of its powers; (2) the judgment, 
order, or award was procured by fraud; (3) there is not sufficient competent evidence 
in the record to warrant the making of the order, judgment, or award; or (4) the find- 
ings of fact by the compensation court do not support the order or award. 

2. Workers’ Compensation: Appeal and Error. An appellate court is obligated in 
workers’ compensation cases to make its own determinations as to questions of law. 

3. Appeal and Error. An appellate court is not obligated to engage in an analysis which 
is not needed to adjudicate the case and controversy before it. 

4. Res Judicata: Judgments: Dismissal and Nonsuit. Summary judgments, judgments 
on directed verdict, judgments after trial, default judgments, and consent judgments 
are all generally considered to be on the merits for purposes of res judicata, while dis- 
missals on technical procedural grounds are generally not on the merits. 

‘5. Res Judicata: Judgments. Res judicata bars relitigation of any right, fact, or matter 
directly addressed or necessarily included in a former adjudication if (1) the former 
judgment was rendered by a court of competent jurisdiction, (2) the former judgment 
was a final judgment, (3) the former judgment was on the merits, and (4) the same 
parties or their privies were involved in both actions. 


Appeal from the Nebraska Workers’ Compensation Court. 
Reversed and remanded with directions. 


Raymond P. Atwood, Jr., and Eric B. Brown, of Atwood & 
Associates Law Firm, P.C., L.L.O., for appellant. 


Maureen A. Fitzgerald for appellee. 
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HANNON and Moore, Judges, and BUCKLEY, District Judge, 
Retired. 


Mookrg, Judge. 
INTRODUCTION 

The Nebraska Workers’ Compensation Court entered an order 
of dismissal, without prejudice, of the petition of Brandon 
Mabile. Drivers Management, Inc. (DMI), appealed to the three- 
judge review panel of the Nebraska Workers’ Compensation 
Court, seeking elimination of the “without prejudice” clause of 
the order of dismissal. DMI appeals from the order of reversal and 
remand on review entered by the review panel. For the reasons 
stated herein, we reverse, and remand with directions to affirm the 
decision of the trial court as modified by this opinion. 


BACKGROUND 

Mabile filed a petition with the workers’ compensation court 
on November 20, 2000, alleging that he was injured in an accident 
on October 27 arising out of and in the course of his employment 
with DMI. DMI answered and denied that Mabile sustained an 
accident during the course of his employment. Trial was held on 
December 18, 2001. At the commencement of the trial, after the 
marking and receipt of exhibits, the parties advised the court that 
they had reached four stipulations, which were read into the 
record. These stipulations were as follows: 

[1.] [Mabile] was employed by [DMI] on October 27, 
2000, as a driver. 

(2.] [O]n October 29th, 2000, [Mabile] suffered a frac- 
tured ankle in a nonwork-related activity. 

[3.] [Mabile] returned to work with [DMI] from January 
Sth, 2001, to January 17th, 2001. 

[4.] [T]he only doctor in the records who addresses 
medical causation for injuries alleged in the petition is Dr. 
McGowin on July 26th of 2001. And that report is found 
[at] and .. . comprises Exhibit 11.... 

Immediately after the recitation of the stipulations, DMI 
orally moved for summary judgment on the basis of causation. 
DMI’s counsel argued that pursuant to the stipulation, the only 
medical record that addresses causation was exhibit 11, which 
failed to establish a causal connection between the injury and 
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the claimed disability. There was no objection to this oral 
motion by Mabile’s counsel. After the court questioned counsel 
for DMI why a motion had not been previously filed, both par- 
ties’ counsel advised the court that Mabile was attempting to get 
further medical evidence gathered to establish causation, but 
that such evidence had not become available for trial. Mabile’s 
counsel then agreed that exhibit 11 was the only and best piece 
of evidence in support of causation in the record. The court then 
took a brief recess to review the exhibit. Exhibit 11 is a letter, 
dated July 26, 2001, from J.F. McGowin III, an orthopedic sur- 
geon, to Mabile’s counsel, which states, in pertinent part: 

I first saw . . . Mabile on March 7, 2001. His history 
related onset of back symptoms on the job in October, 
2000. He was treated by Dr. Grant Baldwin from that time 
until his March visit with me. I would defer to Dr. Baldwin 
with respect to the relationship of back problems to work. 
These type[s] [of] injuries and symptoms can occur both 
with on the job injuries and simply with normal living. 

After the recess, the court announced that it was sustaining the 
motion for summary judgment, based on the stipulation of the 
parties that exhibit 11 is the only evidence addressing causation. 
The court directed DMI’s counsel to prepare an order. The order 
of dismissal entered by the court on January 9, 2002, provides, in 
pertinent part, that DMI’s “motion for summary judgment is 
hereby SUSTAINED and the Petition of [Mabile] is hereby DIS- 
MISSED without prejudice to the refiling of the same.” The lan- 
guage “without prejudice to the refiling of the same” is hand- 
written (the balance of the order is typewritten) and is initialed 
by the trial judge. 

DMI filed an application for review alleging that the trial court 
erred in dismissing Mabile’s petition without prejudice to refil- 
ing of the same and sought a modification of the order to delete 
the notation “without prejudice to the refiling of the same” or, 
alternatively, that the case be remanded to the trial court for entry 
of an order dismissing the petition with prejudice. 

The review panel entered an order of reversal and remand on 
review on June 28, 2002. In its order, the review panel noted that 
in oral argument, Mabile’s counsel asserted that it was error for 
the trial court to consider the motion for summary judgment 
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because the statutory requirements had not been complied with. 
The review panel cited the case Curley v. Curley, 214 Neb. 780, 
336 N.W.2d 103 (1983), for the propositions that “‘the sum- 
mary judgment procedure is purely statutory and that a motion 
for summary judgment requires compliance with all the statu- 
tory requirements’” and the case Walkenhorst v. Apolius, 172 
Neb. 830, 112 N.W.2d 31 (1961), for the proposition that “ ‘[a] 
motion for summary judgement does require compliance with 
all statutory requirements, and this compliance would preclude 
an_ oral motion.’” (Emphasis in review panel’s order.) On the 
basis of these cases, the review panel found that it was error for 
the trial court to consider DMI’s oral motion for summary judg- 
ment and ordered that the order of dismissal be reversed and the 
matter remanded for trial. DMI appeals. 


ASSIGNMENTS OF ERROR 

DMI alleges, renumbered and restated, that the review panel 
erred in the following respects: (1) in considering the trial court’s 
summary judgment procedure, because (a) Mabile did not object 
to the oral motion, thereby waiving any defect in the procedure, 
and (b) Mabile did not appeal the dismissal of the petition, file an 
application for review with the review panel, or assign any errors 
on appeal; (2) in finding that the trial court’s summary judgment 
procedure was erroneous; and (3) in failing to find that any infir- 
mities in the trial court’s summary judgment procedure were 
harmless error, as DMI would be entitled to an order of dismissal 
after a full trial due to the lack of evidence of medical causation 
at trial. DMI also assigns error to the trial court’s dismissal of 
Mabile’s petition without prejudice after sustaining DMI’s 
motion for summary judgment. 


STANDARD OF REVIEW 

[1,2] An appellate court may modify, reverse, or set aside a 
Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the making 
of the order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award. Zavala v. 
ConAgra Beef Co., 265 Neb. 188, 655 N.W.2d 692 (2003). An 
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appellate court is obligated in workers’ compensation cases to 
make its own determinations as to questions of law. Green v. 
Drivers Mgmt., Inc., 263 Neb. 197, 639 N.W.2d 94 (2002). 


ANALYSIS 
Consideration of Summary Judgment Procedure. 

DMI argues that the review panel erred in even considering the 
trial court’s ruling on DMI’s oral motion for summary judgment, 
because Mabile did not object to the procedure at the time DMI 
made the motion and because he did not appeal the dismissal of 
his petition, file a cross-appeal to the review panel, or assign any 
error on appeal to this court. The Workers’ Compensation Court, 
at the court’s option, may notice plain error not assigned. 
Workers’ Comp. Ct. R. of Proc. 16C(1)d (2002). Regardless of 
whether Mabile objected to the oral motion for summary judg- 
ment or failed to assign error concerning the procedure to the 
review panel or this court, rule 16 clearly gives the review panel 
the authority to note plain error at its discretion. Therefore, we 
find no merit to DMI’s first assignment of error. 


Summary Judgment Procedure. 

DMI next argues that the review panel erred in finding that 
the trial court’s procedure, in granting the oral motion for sum- 
mary judgment, was erroneous. 

Neb. Rev. Stat. § 48-162.03 (Reissue 1998) provides in rele- 
vant part: 

(1) The Nebraska Workers’ Compensation Court or any 
judge thereof may rule upon any motion addressed to the 
court by any party to a suit or proceeding, including, but 
not limited to, motions for summary judgment or other 
motions for judgment on the pleadings .... 


(3) If notice of a motion is required, the notice shall be 
in writing and shall state: (a) The names of the parties to 
the action, proceeding, or dispute in which it is to be made; 
(b) the name of the judge before whom it is to be made; (c) 
the time and place of hearing; and (d) the nature and terms 
of the order or orders to be applied for. Notice shall be 
served a reasonable time before the hearing as provided in 
the rules of the compensation court. 
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The Nebraska Workers’ Compensation Court requires that 
pleadings be filed with the clerk of the court and that pleadings, 
including motions, be served upon each of the parties. See 
Workers’ Comp. Ct. R. of Proc. 2 and 3 (2002). Rule 3B(1) fur- 
ther provides, “Except as otherwise provided by law, any motion 
or similar filing in which a hearing is requested shall be in writ- 
ing and filed with the Clerk not less than five days prior to hear- 
ing except by permission of the trial judge.” In other civil 
actions, Neb. Rev. Stat. § 25-1332 (Reissue 1995) requires, in 
relevant part, that a motion for summary judgment be served at 
least 10 days before the time fixed for the hearing thereon. 

Cases interpreting the notice requirements under § 25-1332 
are helpful to our analysis of the summary judgment procedure 
in the Workers’ Compensation Court. As noted by the review 
panel, in Curley v. Curley, 214 Neb. 780, 336 N.W.2d 103 
(1983), the Nebraska Supreme Court held that the district court 
erred in hearing a motion for summary judgment where the 
notice provisions of the statute were not complied with. In 
Walkenhorst v. Apolius, 172 Neb. 830, 112 N.W.2d 31 (1961), the 
Nebraska Supreme Court held that an oral motion for summary 
judgment does not comply with the statutory requirements. 

In Metropolitan Utilities Dist. v. Fidelity & Deposit Co., 200 
Neb. 635, 264 N.W.2d 854 (1978), the plaintiff alleged that the 
district court erred in granting the defendant’s motion for sum- 
mary judgment because the hearing on the motion was held 
fewer than 10 days after the motion was filed, in contravention 
of § 25-1332. The Nebraska Supreme Court held that the dialog 
and actions of the plaintiff’s counsel constituted a waiver of his 
objection to a motion for summary judgment not timely heard. 
Although the party opposing the summary judgment in 
Metropolitan Utilities Dist. initially objected to the motion as 
untimely, that party proceeded to discuss the motion and offer 
exhibits and did not persist in arguing its objection. See, also, 
Moore v. Eggers Consulting Co., 252 Neb. 396, 562 N.W.2d 534 
(1997) (although procedure not challenged on appeal, trial court 
sustained oral motion for summary judgment after opposing 
counsel waived statutory 10-day notice). 

In the instant case, it is clear from the record that DMI did 
not comply with the statutory requirements of a motion for 
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summary judgment as set forth in either § 48-162.03 or 
§ 25-1332. The question then becomes whether Mabile waived 
the statutory compliance otherwise required for a summary 
judgment motion. When the oral motion was made by counsel 
for DMI, the court questioned why a motion had not been pre- 
viously filed. Rather than object to the oral motion or the lack 
of proper notice, Mabile’s counsel joined in a discussion with 
the court and counsel for DMI about Mabile’s inability to 
gather other medical evidence regarding causation. Mabile’s 
counsel agreed that exhibit 11 was the only, and best, evidence 
to establish causation between Mabile’s alleged work-related 
injury and his alleged disability. Mabile’s counsel did not 
object to the court’s taking a recess to review exhibit 11 in 
order to rule on the motion for summary judgment. We con- 
clude that Mabile’s dialog and actions at the time the motion 
was made constituted a waiver of any objection to the oral 
motion and lack of proper notice. Therefore, we conclude that 
the review panel erred in finding that the trial court’s summary 
judgment procedure was erroneous, in light of Mabile’s failure 
to object to the motion on procedural grounds. 


Harmless Error—Summary Judgment Procedure. 

{3] DMI alleges that the review panel erred in not determin- 
ing that any noncompliance with proper summary judgment 
procedure in the trial court was harmless because DMI would 
be entitled to an order of dismissal after a full trial due to the 
lack of evidence of medical causation. In light of our conclu- 
sion above, it is unnecessary for us to address this issue. See 
Rush v. Wilder, 263 Neb. 910, 644 N.W.2d 151 (2002) (appel- 
late court is not obligated to engage in analysis which is not 
needed to adjudicate case and controversy before it). We do 
note, however, that given the lack of medical causation evi- 
dence, DMI would likely have been entitled to a directed verdict 
or judgment on the pleadings after the submission of the case by 
Mabile. See Hammelman v. Dreesen Enters., 6 Neb. App. 564, 
575 N.W.2d 176 (1998) (to recover compensation benefits, 
injured worker is required to prove by competent medical testi- 
mony causal connection between alleged injury, employment, 
and disability). 
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Dismissal of Petition “Without Prejudice.” 

Lastly, DMI argues that the trial court erred in dismissing 
Mabile’s petition without prejudice after sustaining DMI’s motion 
for summary judgment. 

[4,5] Summary judgments, judgments on directed verdict, 
judgments after trial, default judgments, and consent judgments 
are all generally considered to be on the merits for purposes of res 
judicata, while dismissals on technical procedural grounds are 
generally not on the merits. Cole v. Clarke, 10 Neb. App. 981, 641 
N.W.2d 412 (2002). Res judicata bars relitigation of any right, 
fact, or matter directly addressed or necessarily included in a for- 
mer adjudication if (1) the former judgment was rendered by a 
court of competent jurisdiction, (2) the former judgment was a 
final judgment, (3) the former judgment was on the merits, and 
(4) the same parties or their privies were involved in both actions. 
In re Interest of Marcus W. et al., 11 Neb. App. 313, 649 N.W.2d 
899 (2002). 

In the instant case, the trial court dismissed Mabile’s petition 
“without prejudice to the refiling of the same” while at the same 
time determining, as a matter of law, that DMI was entitled to 
have its motion for summary judgment sustained. Based upon 
the above-stated principles, it was error for the trial court to dis- 
miss Mabile’s petition “without prejudice,” because DMI’s sum- 
mary judgment’s being granted on the merits of the case bars 
relitigation of the same issue. Therefore, we reverse, and remand 
to the review panel with directions to affirm the decision of the 
trial court as modified to make the dismissal of Mabile’s petition 
with prejudice. 


CONCLUSION 
We conclude that the review panel did not err in noting what 
it believed to be plain error in connection with the trial court’s 
summary judgment procedure. However, the review panel did 
err in determining the trial court’s summary judgment procedure 
to be erroneous, in light of Mabile’s waiver of any objection to 
such procedure. Lastly, we conclude that the trial court erred is 
dismissing Mabile’s petition “without prejudice” after DMI was 
granted summary judgment based upon the merits of the case. 
REVERSED AND REMANDED WITH DIRECTIONS. 
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Irwin, Chief Judge. 
I. INTRODUCTION 

Jeffrey E. Longnecker appeals from an order of the district 
court for Colfax County, Nebraska, denying his request to mod- 
ify his child support. Longnecker contends that the district court 
violated his equal protection rights when it failed to modify his 
child support payments. Longnecker also contends that the dis- 
trict court improperly interpreted State v. Porter, 259 Neb. 366, 
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610 N.W.2d 23 (2000), and improperly relied on Ohler v. Ohler, 
220 Neb. 272, 369 N.W.2d 615 (1985), when it denied his 
motion to modify. For the reasons stated herein, we affirm. 


II. BACKGROUND 

Longnecker appeals from an order denying his motion to mod- 
ify his child support payments during the duration of his incar- 
ceration. The court, in denying his motion, stated that incarcera- 
tion is not a material change in circumstances warranting a child 
support modification. 

In December 1991, the Colfax County District Court had 
ordered Longnecker to begin paying $50 per month in child sup- 
port after paternity tests revealed that he was the natural father 
of Justin Alan Longnecker. In March 2000, the Colfax County 
District Court ordered Longnecker to pay child support in the 
amount of $297.14 per month in accordance with the parties’ 
joint stipulation of support after an agreed-upon modification. 
On April 23, Longnecker was arrested, and in November, he was 
sentenced to 12 to 18 years’ imprisonment. Longnecker is not 
eligible for parole until the year 2006. 

On April 12, 2001, Longnecker filed a motion requesting that 
the court modify his child support payments. He asked the court 
to reduce the child support payments to the minimum of $50 per 
month for the duration of his incarceration. Longnecker’s only 
source of income is the $100 per month he earns while working 
at the correctional facility. The district court denied his motion 
on July 3, stating that under the holdings in State v. Porter, supra, 
and Ohler v. Ohler, supra, incarceration is not a material change 
in circumstances and, thus, not a basis on which to modify child 
support obligations. Longnecker timely filed this appeal. 


III. ASSIGNMENTS OF ERROR 

Longnecker assigns three errors on appeal, which we consol- 
idate to two. First, Longnecker contends that the district court 
violated his equal protection rights by denying his request to 
modify his child support payments while he is incarcerated. 
Second, Longnecker argues that the district court improperly 
interpreted and improperly relied on the Nebraska cases State v. 
Porter, supra, and Ohler v. Ohler, supra. 
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IV. ANALYSIS 


1. STANDARD OF REVIEW 

[1,2] Modification of child support payments is reviewed de 
novo on the record. See Gress v. Gress, 257 Neb. 112, 596 N.W.2d 
8 (1999). In a review de novo on the record, an appellate court 
reappraises the evidence as presented by the record and reaches 
its own independent conclusions with respect to the issues. 
Krause v. Krause, 9 Neb. App. 774, 619 N.W.2d 611 (2000). If the 
evidence as presented by the record is in conflict, an appellate 
court considers, and may give weight to, the fact that the trial 
court had the opportunity to hear and observe the witnesses and 
accepted one version of the facts rather than another. Jd. The trial 
court’s decision will be affirmed absent an abuse of discretion. 
See Gress v. Gress, supra. 


2. VIOLATION OF EQUAL PROTECTION 

[3] Longnecker argues that the trial court violated his consti- 
tutional right to equal protection under the law when it denied 
his motion to modify his child support obligation. Longnecker 
did not, however, assert any objection or argument based upon 
an alleged denial of his equal protection rights before the trial 
court. An appellate court will not consider an issue on appeal 
that was not presented to or passed upon by the trial court. State 
v. Porter, 259 Neb. 366, 610 N.W.2d 23 (2000). For this reason, 
we do not reach Longnecker’s constitutional claim. 


3. INTERPRETATION OF STATE V. PORTER 
AND OHLER V. OHLER 

Longnecker’s primary contention is that the trial court erred in 
denying his motion to reduce his child support payments based 
on his current incarceration. In denying his motion, the trial court 
cited State v. Porter, supra. Longnecker alleges that the court 
failed to consider the entire holding in Porter when considering 
his motion for child support modification. Longnecker also 
argues that the trial court erred in relying on Ohler v. Ohler, 220 
Neb. 272, 369 N.W.2d 615 (1985), because it was decided before 
the Nebraska Child Support Guidelines were enacted. 

In Porter, the Nebraska Supreme Court found that when earn- 
ing capacity is used as a basis for an initial determination of 
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child support under the Nebraska Child Support Guidelines, 
there must be some evidence that the parent is capable of realiz- 
ing such capacity through reasonable effort. Thus, the Porter 
court stated that when an individual is incarcerated at the time 
initial child support is determined, the individual’s preincarcer- 
ation earnings cannot be considered. The court distinguished the 
case of an initial determination of child support from a modifi- 
cation of child support, e.g., Ohler v. Ohler, supra. 

In Ohler, the appellant sought to have his child support mod- 
ified because he sustained “a material change in circumstances 
in that he has been sentenced to imprisonment for a period of 15 
years.” 220 Neb. at 273, 369 N.W.2d at 616. In deciding this 
issue, the Nebraska Supreme Court stated: 

Incarceration is certainly a foreseeable result of criminal 
activity; we find no sound reason to relieve one of a child 
support obligation by virtue of the fact that he or she 
engaged in criminal conduct. There is no reason those who 
have had to step in and assume the applicant’s obligation 
should not be reimbursed by the applicant should his future 
position enable him to so do. 

Further, we do not see how the best interests of the chil- 
dren for whom the support was ordered would be served 
by temporarily terminating the applicant’s child support 
obligation. 

Id, at 276, 369 N.W.2d at 618. 

[4] When we look at Porter and Ohler together, the conclu- 
sion reached is that a different test is applied if an individual is 
incarcerated when an initial determination of child support is 
made versus when a modification of child support is sought. We 
note that the Nebraska Supreme Court cites Ohler in Porter and 
does not overrule it. 

In this case, Longnecker’s initial child support determination 
was decided in December 1991. His child support was then mod- 
ified in March 2000 in order to conform to the Nebraska Child 
Support Guidelines. Longnecker was not arrested until April 
2000, several weeks after the March modification. Thus, the 
holding in State v. Porter, 259 Neb. 366, 610 N.W.2d 23 (2000), 
is not applicable to Longnecker, since he was not incarcerated at 
the time the initial child support determination was made. What 
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does apply is the rule from Ohler v. Ohler, 220 Neb. 272, 369 
N.W.2d 615 (1985). 

[5,6] Longnecker’s argument that Ohler was decided before 
the child support guidelines were enacted and, therefore, should 
not be followed is without merit. The Nebraska Child Support 
Guidelines as enacted require the parent requesting a modifica- 
tion to prove a material change in circumstances which occurred 
subsequently to the entry of the original decree or a previous 
modification and which was not contemplated when the prior 
order was entered for modification to be granted. See Lambert v. 
Lambert, 9 Neb. App. 661, 617 N.W.2d 645 (2000). Among the 
factors to be considered in determining whether a material 
change of circumstances has occurred are changes in the finan- 
cial position of the parent obligated to pay support, the needs of 
the children for whom support is paid, good or bad faith motive 
of the obligated parent in sustaining a reduction in income, and 
whether the change is temporary or permanent. Becker v. Becker, 
6 Neb. App. 277, 573 N.W.2d 485 (1997). A petition for the mod- 
ification of child support will be denied if a change in financial 
condition is due to fault or voluntary wastage or dissipation of 
one’s talents and assets. See Lambert v. Lambert, supra. 

Longnecker’s financial condition is due to his own violation 
of the criminal law. He voluntarily chose to commit a crime and 
is now incarcerated as punishment for his crime. Longnecker’s 
reduction in income is his own fault. Thus, a modification of his 
child support obligation is not warranted. This assigned error is 
without merit. 


V. CONCLUSION 
For the reasons stated, we conclude that the district court did 
not abuse its discretion in denying Longnecker’s motion to mod- 
ify his child support obligation. Further, the court did not err in 
its interpretation of State v. Porter, supra, or in its reliance on 
Ohler v. Ohler, supra. 
AFFIRMED. 
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IRWIN, Chief Judge. 
I. INTRODUCTION 

Shirley Gerken appeals from the district court’s order granting 
the motion in limine of Hy-Vee, Inc. Gerken also appeals from 
the district court’s orders granting Hy-Vee’s motion for a directed 
verdict and denying her motion for new trial. The district court 
erred when it granted Hy-Vee’s motion for a directed verdict. The 
district court also erred in granting Hy-Vee’s motion in limine. 
Regarding the motion in limine, the district court excluded testi- 
mony under Neb. Rev. Stat. § 27-801(4)(b)(iv) (Reissue 1995) 
because the statement made by Hy-Vee’s employee was an opin- 
ion and not a statement of fact. We find that § 27-801(4)(b)(iv) 
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does not require a statement to be one of fact for it to be 
admissible under this rule. As such, we reverse, and remand for 
a new trial. 


II. BACKGROUND 

On September 6, 1996, Gerken entered the Hy-Vee store 
located at 96th and Q Streets in Omaha, Nebraska. Gerken went 
into the store to purchase a money order at the service counter. 
After purchasing her money order, Gerken returned to the front of 
the store the same way she came in. On her way to the front, 
Gerken was “walking . . . at a normal pace and all of sudden [she] 
just sat down [her] foot went out from underneath [her].” 

Kenneth Jeffrey Loos, a shift manager at Hy-Vee, helped 
Gerken after she fell. Gerken contends that Loos told her Hy-Vee 
“had just hired a new maintenance person and [the maintenance 
person had] applied too much wax to the floor.” Gerken then 
filled out an accident report. After her fall, Gerken saw several 
doctors, and at the time of trial, she expected she would need to 
have surgery on her left foot. 

On June 23, 1999, Gerken filed a petition alleging that Hy-Vee 
was negligent in failing to maintain its floor in that it applied too 
much wax to the floor. Gerken also alleged that Hy-Vee was neg- 
ligent in not “provid[ing] mats over the newly waxed area when 
the employees of [Hy-Vee] knew or should have known of the 
waxy conditions.” Gerken stated that “as a direct and proximate 
result of the negligence of [Hy-Vee], by and through its agents 
and employees,” Gerken suffered an injury. Gerken also alleged 
that she should be compensated for the injuries she contends she 
suffered as a result of the fall. 

Trial was held on April 30, 2001. At trial, Hy-Vee made a 
motion in limine to preclude Gerken from testifying about what 
Loos told her the day of the accident. Hy-Vee argued that Loos’ 
statements regarding the wax on the floor were not admissible. 
Hy-Vee argued that for Loos’ statements to be admissible, they 
had to be “statements of fact and not a statement of conjecture or 
not based on foundation.” Gerken argued that the cases cited by 
Hy-Vee predated the codification of the Nebraska rules of evi- 
dence and, therefore, did not apply. The court granted Hy-Vee’s 
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motion in limine. Gerken then waived her right to jury trial and 
proceeded to present evidence to the court. 

Gerken testified about the accident of September 6, 1996. 
Hy-Vee objected to Gerken’s testifying about what Loos told her 
after the accident. Gerken’s attorney had her make an offer of 
proof to preserve the testimony for the record. In her offer of 
proof, Gerken stated that Loos told her Hy-Vee “had just hired a 
new maintenance person and [the maintenance person had] 
applied too much wax to the floor.” On cross-examination, 
Hy-Vee’s attorney raised the issue of what Loos told Gerken 
after the accident. The record indicates that Hy-Vee was 
attempting to draw out an inconsistency between Gerken’s 
deposition testimony and her offer of proof, to which Hy-Vee’s 
objection had been sustained. Hy-Vee asked Gerken the follow- 
ing on cross-examination: 

[Counsel for Hy-Vee:] Do you recall on February 17th 
of 2000, last year, you and I had a chance to talk right? 

[Gerken:] Right. 

[Counsel for Hy-Vee:] And that was when I took your 
deposition, correct? 

[Gerken:] That’s correct. 

[Counsel for Hy-Vee:] Okay. And at that time the court 
reporter swore you in; is that right? 

[Gerken:] That’s right. 


[Counsel for Hy-Vee:] Just very quickly, do you remem- 
ber at that time that you made the statement that . . . Loos 
told you at the time of the accident, and I’m quoting your 
words, [“J]I’ ve just hired a new maintenance person a cou- 
ple days ago and I think he’s put too much wax on the 
floor[”]? Do you remember telling me that? 

[Gerken:] Yes. 

[Counsel for Hy-Vee:] Is that what he said? 

[Gerken:] Yes. 

[Counsel for Hy-Vee:] And you’re not changing your 
testimony here today, are you? 

[Gerken:] No, sir. 

(Emphasis supplied.) 
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After testifying, Gerken submitted several exhibits on her 
own behalf. After Gerken concluded her presentation of evi- 
dence, Hy-Vee made a motion for a directed verdict. The court 
took a short recess and then granted Hy-Vee’s motion, dismiss- 
ing the case with prejudice. 

On May 9, 2001, Gerken filed a motion for new trial. The 
court denied this motion on July 17. Gerken filed her notice of 
appeal on August 14. 


II. ASSIGNMENTS OF ERROR 
On appeal, Gerken assigns three errors. First, Gerken contends 
the district court erred in granting Hy-Vee’s motion in limine. 
Second, Gerken contends the district court erred in granting 
Hy-Vee’s motion for a directed verdict. Finally, Gerken contends 
the district court erred in not granting her motion for new trial. 


IV. ANALYSIS 


1. DIRECTED VERDICT 

In considering an appeal from an order granting a motion for 
a directed verdict at the close of the plaintiff’s case, an appellate 
court must determine whether the cause of action was proved and 
in so doing must consider the plaintiff’s evidence as true and give 
the plaintiff the benefit of reasonable conclusions deducible from 
that evidence. King v. Crowell Memorial Home, 261 Neb. 177, 
622 N.W.2d 588 (2001); Detmer v. Bixler, 10 Neb. App. 899, 642 
N.W.2d 170 (2002). A trial court should direct a verdict as a mat- 
ter of law only when the facts are conceded, undisputed, or such 
that reasonable minds can draw but one conclusion therefrom. 
McLain v. Ortmeier, 259 Neb. 750, 612 N.W.2d 217 (2000); 
McLaughlin v. Hellbusch, 256 Neb. 615, 591 N.W.2d 569 (1999). 
The party against whom the verdict is directed is entitled to have 
every controverted fact resolved in his or her favor and to have 
the benefit of every inference which can reasonably be drawn 
from the evidence. R.W. v. Schrein, 264 Neb. 818, 652 N.W.2d 
574 (2002). If there is any evidence which will sustain a finding 
for the party against whom the motion is made, the case may not 
be decided as a matter of law. McLain v. Ortmeier, supra; 
McLaughlin v. Hellbusch, supra. 
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The record indicates that during the direct examination of 
Gerken in her case in chief, she testified in an offer of proof that 
Loos told her shortly after she fell that Hy-Vee “had just hired a 
new maintenance person and [the maintenance person had] 
applied too much wax to the floor.’ On cross-examination, how- 
ever, Hy-Vee attempted to draw out inconsistencies between 
Gerken’s deposition testimony and the offer of proof she made 
on direct examination. Hy-Vee asked Gerken about Loos’ state- 
ment. Gerken then confirmed that Loos in fact told her, “I’ve just 
hired a new maintenance person a couple days ago and I think 
he’s put too much wax on the floor.” (Emphasis supplied.) 

When Loos’ statement was in the record only as an offer of 
proof, it was not evidence that could be considered by the trier 
of fact. Apparently, Hy-Vee’s attorney was attempting to 
impeach Gerken by his pointing out of inconsistencies between 
her deposition testimony and her in-court offer of proof. When 
Hy-Vee asked Gerken about Loos’ statement, it essentially 
elicited the very testimony that its motion in limine was meant 
to exclude. 

Because of the testimony elicited during Hy-Vee’s cross- 
examination of Gerken, there was now evidence in the record, 
when Hy-Vee moved for a directed verdict, that Loos told 
Gerken, “I’ve just hired a new maintenance person a couple days 
ago and I think he’s put too much wax on the floor.” As men- 
tioned above, when a court is considering a directed verdict, all 
inferences that can be reasonably drawn from the evidence are 
resolved in favor of the nonmoving party. Additionally, a 
directed verdict should be granted only when the facts are con- 
ceded, undisputed, or such that reasonable minds can draw but 
one conclusion. 

In this case, the facts were not undisputed or conceded. The 
parties did not agree that Loos told Gerken, “I’ve just hired a 
new maintenance person a couple days ago and I think he’s put 
too much wax on the floor.” In examining this statement, if we 
resolve all reasonable inferences in favor of Gerken, the 
directed verdict should not have been granted. This statement 
is evidence that a trier of fact could conclude that Hy-Vee 
knew about the condition of the floor but did nothing to correct 
the situation. 


GERKEN v. HY-VEE, INC. 783 
Cite as 11 Neb. App. 778 


The trial court erred in granting Hy-Vee’s motion for a 
directed verdict. This case is therefore remanded to the trial 
court for a new trial. Because the case is being remanded for a 
new trial, we will address whether the evidentiary question con- 
tained in Hy-Vee’s motion in limine was properly decided. We 
address this assignment of error to the extent that it involves an 
issue likely to recur on remand. An appellate court may, at its 
discretion, discuss issues unnecessary to the disposition of an 
appeal where those issues are likely to recur during further pro- 
ceedings. Gestring v. Mary Lanning Memorial Hosp., 259 Neb. 
905, 613 N.W.2d 440 (2000). 


2. MOTION IN LIMINE 


(a) Preservation of Objection 

[1,2] A motion in limine is a procedural step to prevent preju- 
dicial evidence from reaching the jury. McCune v. Neitzel, 235 
Neb. 754, 457 N.W2d 803 (1990). It is not the office of a motion 
in limine to obtain a final ruling upon the ultimate admissibility 
of the evidence. Molt v. Lindsay Mfg. Co., 248 Neb. 81, 532 
N.W.2d 11 (1995). Therefore, when a court overrules a motion in 
limine to exclude evidence, the movant must object when the 
particular evidence is offered at trial] in order to predicate error 
before an appellate court. McCune v. Neitzel, supra. By the same 
token, in order to preserve any error before an appellate court, the 
party opposing a motion in limine which was granted must make 
an offer of proof outside the presence of the jury unless the evi- 
dence is apparent from the context within which the questions 
were asked. See, Thrift Mart v. State Farm Fire & Cas. Co., 251 
Neb. 448, 558 N.W.2d 531 (1997), overruled on other grounds, 
Hornig v. Martel Lift Systems, 258 Neb. 764, 606 N.W.2d 764 
(2000); Neb. Rev. Stat. § 27-103(1)(b) (Reissue 1995). 

In this case, Gerken made an offer of proof to preserve her 
testimony. The offer of proof consisted of Gerken testifying to 
what Loos told her right after the accident. Gerken testified that 
Loos told her Hy-Vee “had just hired a new maintenance person 
and [the maintenance person had] applied too much wax to the 
floor.” Since Gerken made an offer of proof and preserved her 
testimony, we are able to review the court’s decision to exclude 
her testimony. 
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(b) Merits 

At trial, Gerken argued that these statements should be admit- 
ted under Neb. Rev. Stat. § 27-801(4)(b) (Reissue 1995), an 
exception to the hearsay doctrine. Hy-Vee argued that Gerken 
should not be able to testify to Loos’ statements because the 
statements were not ones of “fact” and therefore could not be 
considered “admission(s].” 

[3,4] To constitute reversible error in a civil case, the admis- 
sion or exclusion of evidence must unfairly prejudice a substan- 
tial right of a litigant complaining about evidence admitted or 
excluded. Wagner v. Union Pacific RR. Co., 11 Neb. App. 1, 642 
N.W.2d 821 (2002). A court’s decision to admit statements 
under § 27-801(4)(b)(iv) is reviewed for abuse of discretion. See 
Bump y. Firemens Ins. Co., 221 Neb. 678, 380 N.W.2d 268 
(1986). An abuse of discretion occurs when the trial judge’s rea- 
sons or rulings are clearly untenable. Wagner v. Union Pacific 
RR. Co., supra. 

To address whether the court erred in excluding Gerken’s tes- 
timony, we examine § 27-801(4)(b)(iv). Under § 27-801(4), “{a] 
statement is not hearsay if . . . (b) [t]he statement is offered 
against a party and is .. . (iv) a statement by his agent or servant 
within the scope of his agency or employment.” 

In Bump v. Firemens Ins. Co., supra, the Nebraska Supreme 
Court analyzed when a statement by an employee or agent is 
admissible under § 27-801(4)(b)(iv). Section 27-801(4)(b)(iv) is 
patterned on Fed. R. Evid. 801(d)(2)(D). As noted in Bump, 221 
Neb. at 685, 380 N.W.2d at 274, the advisory committee notes 
to Fed. R. Evid. 801(d)(2)(D) state: 

“The tradition has been to test the admissibility of 
statements by agents, as admissions, by applying the usual 
test of agency. Was the admission made by the agent act- 
ing in the scope of his employment? Since few principals 
employ agents for the purpose of making damaging state- 
ments, the usual result was exclusive of the statement. 
Dissatisfaction with this loss of valuable and helpful evi- 
dence has been increasing. A substantial trend favors 
admitting statements related to a matter within the scope 
of the agency or employment.” 
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The Nebraska Supreme Court in Bump cited cases from other 
jurisdictions in order to define when evidence should be admit- 
ted under this rule. However, in Bump, the issue was whether an 
insurance agent could be considered an “‘agent or servant 
{speaking] within the scope of his agency or employment,’ ” 221 
Neb. at 685, 380 N.W.2d at 274, not whether the agent’s state- 
ment was inadmissible because it was an opinion. One case 
Bump cited in an effort to define what statements were admissible 
under § 27-801(4)(b)(iv) was a federal case, Kaiser Aluminum & 
Chemical v. Ill. Cent. Gulf R. Co., 615 F.2d 470 (8th Cir. 1980). 
In Kaiser Aluminum & Chemical, a railroad employee gave an 
opinion of what caused a shipment of bauxite to become con- 
taminated. The employee stated that “‘[iJt is highly likely that 
contamination originated with one or more railcars.’”” (Emphasis 
supplied.) 615 F.2d at 476. The Eighth Circuit found that this 
statement of opinion was admissible against the railroad under 
Fed. R. Evid. 801(d)(2)(D). While the Nebraska Supreme Court 
in Bump did not focus on the opinion portion of the railroad 
employee’s statement, it did cite Kaiser Aluminum & Chemical 
favorably for the proposition that the employee’s statement was 
admissible under § 27-801(4)(b)(iv). 

An Alaska case, Rutherford v. State, 605 P.2d 16 (Alaska 
1979), was also cited by the court in Bump. In Rutherford, the 
Alaska Supreme Court admitted memoranda written by state 
troopers involved in an accident where another state trooper hit a 
car. The memoranda were admitted pursuant to Alaska’s evi- 
dence rule, which is identical to Fed. R. Evid. 801(d)(2)(D) and 
§ 27-801(4)(b)(iv). The statement contained in one memorandum 
included the opinion that “ “Trooper Port could have avoided the 
accident had he approached the difficult intersection at a slower 
speed... .’” (Emphasis supplied.) 605 P.2d at 20. The statement 
in the second memorandum was as follows: 

“Tt is my opinion that the responsibility for the accident lies 
with both drivers. ... 


...1 do feel that [Trooper Port] used poor judgment in 
entering a blind intersection at 30 MPH, against the red 
light and on icy streets. 
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I recommend a letter of reprimand be placed in Trooper 
Port’s personnel file.” 
(Emphasis supplied.) /d. 

In Rutherford, the State objected to the admission of the state- 
ments contained in the memoranda because the statements con- 
tained opinions. The Rutherford court found that this argument 
was “without merit.” 605 P.2d at 24. The court stated that “the 
majority view is that an admission is not inadmissible because it 
is not based on firsthand knowledge or is made in the form of an 
otherwise inadmissible opinion. This majority view is that 
adopted in the Alaska Rules of Evidence and rejects the state’s 
arguments on this point.” Rutherford, 605 P.2d at 24-25. Asa 
result, the Rutherford court found that the memoranda were 
admissible as the “statement of a party opponent made by an 
agent or employee concerning a matter within the scope of his 
agency or employment.” /d. at 23. Again, the Nebraska Supreme 
Court did not specifically cite Rutherford for the rule regarding 
whether an opinion is admissible under § 27-801(4)(b)(iv), but 
cited it favorably for admitting the opinion under this statute and 
the corresponding evidence rule. 

We find the reasoning set out in the cases cited above to be 
persuasive and apply it to the case at hand. Gerken contended 
that Loos told her, shortly after the accident, “I’ve just hired a 
new maintenance person a couple days ago and / think he’s put 
too much wax on the floor.” (Emphasis supplied.) Hy-Vee does 
not argue on appeal, nor did it argue at trial, that Loos did not 
have the authority to make the statement he made. Hy-Vee does 
not contend that the statement Loos made was outside the scope 
of his agency or employment. In short, Hy-Vee does not argue 
that Loos’ statement does not fit within § 27-801(4)(b)(iv). As 
such, the only issues left to be resolved are whether the court 
erred when it found that statements of opinion were inadmissi- 
ble under § 27-801(4)(b)(iv) and whether Gerken was denied a 
substantial right when the court did not allow her to testify to 
Loos’ statement. 

[5] Hy-Vee’s contentions that Loos’ statement must be of a 
factual nature to be an admission are misplaced. The cases 
Hy-Vee cites on appeal were all decided before Nebraska codi- 
fied its rules of evidence. Loos’ statement is evidence that 
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Hy-Vee knew that there was too much wax on the floor but still 
did not do anything to make the floor safer. The fact that Loos’ 
statement was made in the form of an opinion is not dispositive. 
Nothing in § 27-801(4)(b)(iv) indicates that for this rule to be 
applicable, the statement made by the agent or the employee 
must be “factual.” See, Kaiser Aluminum & Chemical v. Ill. 
Cent. Gulf R. Co., 615 F.2d 470 (8th Cir. 1980); Bump v. 
Firemens Ins. Co., 221 Neb. 678, 380 N.W.2d 268 (1986); 
Rutherford v. State, 605 P.2d 16 (Alaska 1979). (These cases did 
not find that § 27-801(4)(b)(iv) requires such a statement to be 
one of fact.) A statement need not be one of fact to be admissi- 
ble under § 27-801(4)(b)(iv). 

We find that Gerken was denied a substantial right to present 
reliable evidence. Without this evidence, Gerken’s ability to prove 
causation was affected. Loos’ statement was Gerken’s most com- 
pelling evidence that Hy-Vee should be held liable for the injuries 
she sustained. 

We find that the district court abused its discretion when it 
excluded Gerken’s testimony. When following remand, a new 
trial takes place, the statements at issue should not be excluded 
for the reasons previously set forth by the trial court. 


3. MOTION FOR NEw TRIAL 
Based on the above decision, it is unnecessary to address 
Gerken’s remaining assignment of error regarding her motion for 
new trial, because such analysis is not necessary for disposition 
of this case. See McFadden v. Winters & Merchant, Inc., 8 Neb. 
App. 870, 603 N.W.2d 31 (1999). 


V. CONCLUSION 
The district court erred when it granted Hy-Vee’s motion for a 
directed verdict. The district court also erred when it granted 
Hy-Vee’s motion in limine. Given our resolution of the appeal, we 
need not address Gerken’s remaining assigned error. 
REVERSED AND REMANDED FOR A NEW TRIAL. 
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Child Custody: Visitation: Appeal and Error. Child custody determinations, and 
visitation determinations, are matters initially entrusted to the discretion of the trial 
court, and although reviewed de novo on the record, the trial court’s determination 
will normally be affirmed absent an abuse of discretion. 

Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrains from 
acting, and the selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters submitted for dispo- 
sition through a judicial system. 

Appeal and Error. In a review de novo on the record, an appellate court reappraises 
the evidence as presented by the record and reaches its own independent conclusions 
with respect to the matters at issue. 

Judgments: Evidence: Appeal and Error. Where the credible evidence is in con- 
flict on a material issue of fact, the appellate court considers and may give weight to 
the circumstances that the trial judge heard and observed the witnesses and accepted 
one version of the facts rather than another. 

Expert Witnesses: Appeal and Error. An appellate court’s review of the trial 
court’s admission or exclusion of expert testimony which is otherwise relevant will be 
for an abuse of discretion. 

Modification of Decree: Child Support: Appeal and Error. Modification of child 
support payments is entrusted to the trial court’s discretion, and although, on appeal, 
the issue is reviewed de novo on the record, the decision of the trial court will be 
affirmed absent an abuse of discretion. 

Modification of Decree: Attorney Fees: Appeal and Error. In an action for modi- 
fication of a marital dissolution decree, the award of attorney fees is discretionary 
with the trial court, is reviewed de novo on the record, and will be affirmed in the 
absence of an abuse of discretion. 

Guardians Ad Litem: Fees: Appeal and Error. The allowance, amount, and allo- 
cation of a guardian ad litem fee are matters within the initial discretion of the trial 
court, necessarily involve consideration of the equities and circumstances of each par- 
ticular case, and will be set aside on appeal only when there appears to be an abuse of 
discretion by the trial court. 

Child Custody. Ordinarily, custody of a minor child will not be modified unless there 
has been a material change in circumstances showing that the custodial parent is unfit 
or that the best interests of the child require such action. 

___.. In determining a child’s best interests under Neb. Rev. Stat. § 42-364 (Reissue 
1998), courts may consider factors such as general considerations of moral fitness of 
the child’s parents, including the parents’ sexual conduct; respective environments 
offered by each parent; the emotional relationship between child and parents; the age, 
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sex, and health of the child and parents; the effect on the child as the result of contin- 
uing or disrupting an existing relationship; the attitude and stability of each parent’s 
character; parental capacity to provide physical care and satisfy educational needs of 
the child; the child’s preferential desire regarding custody if the child is of sufficient 
age of comprehension regardless of chronological age, and when such child’s prefer- 
ence for custody is based on sound reasons; and the general health, welfare, and social 
behavior of the child. 

Trial: Evidence: Appeal and Error. One may not on appeal assert a different 
ground for excluding evidence than was urged in the objection made to the tial court. 
Trial: Appeal and Error. Where the grounds specified for the objection at trial are 
different from the grounds advanced on appeal, nothing has been preserved for an 
appellate court to review. 

Appeal and Error. A party cannot complain of error which that party has invited the 
court to commit. 

Evidence: Testimony: Witnesses: Records: Appeal and Error. An appellate court 
defers to the lower court’s assessment of the weight and credibility of the evidence 
because the lower court has the advantage of hearing the witnesses and observing 
important factors of testimony not readily apparent in a cold record. 

Trial: Evidence: Presumptions: Appeal and Error. In a trial to the court, the pre- 
sumption is that the trial court considered only such evidence as is competent and rel- 
evant, and the reviewing court will not reverse such a case because evidence was erro- 
neously admitted where there is other material, competent, and relevant evidence 
sufficient to sustain the judgment. 

Trial: Evidence: Appeal and Error. Upon a de novo review in an appellate court, 
incompetent, irrelevant, and immaterial evidence offered in the original trial, which 
was admitted over proper objections by the adverse party, will be disregarded. 
Pretrial Procedure: Appeal and Error. The granting or denying of a motion to 
compel a physical or mental examination of a party is grounded in the discretion of 
the trial court; absent an abuse of that discretion, the trial court’s ruling must stand. 
Child Support: Rules of the Supreme Court. The Nebraska Child Support Guidelines 
provide that in the event of substantial fluctuations of annual eamings of either party 
during the immediate past 3 years, the income may be averaged to determine the amount 
of child support owed by each parent. 

Child Support: Child Custody: Alimony. Alimony paid to the noncustodial parent 
by the custodial parent is not income for purposes of calculating the child support 
obligation of the noncustodial parent. 

Modification of Decree: Alimony: Child Support. Because alimony is not properly 
considered as income when child support is established, the cessation of alimony can- 
not be considered a diminution in income when determining whether there has been 
a material change of circumstances justifying a modification of child support. 

Moot Question: Words and Phrases. A moot case is one which seeks to determine 
a question which does not rest upon existing facts or rights, in which the issues pre- 
sented are no longer alive. 

Divorce: Attorney Fees. There is no rule that requires the trial court to necessarily 
award attorney fees in accordance with the value of services in a divorce case. 

___: ___.. The award of attorney fees depends on multiple factors that include the 
nature of the case, the services performed and results obtained, the eaming capacity 
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of the parties, the length of time required for preparation and presentation of the case, 
customary charges of the bar, and the general equities of the case. 


Appeal from the District Court for Douglas County: RoBERT B. 
Ensz, Judge. Affirmed in part, and in part reversed and remanded 
with directions. 


Kathleen K. Rockey, of Copple, Rockey & McGough, PC., 
and William G. Dittrick, of Baird, Holm, McEachen, Pedersen, 
Hamann & Strasheim, L.L.P., for appellant. 


John S. Slowiaczek and Virginia A. Albers, of Lieben, Whitted, 
Houghton, Slowiaczek & Cavanagh, P.C., L.L.O., for appellee. 


SIEVERS, INBODy, and Moore, Judges. 


Mookrg, Judge. 
I. INTRODUCTION 

Stacy A. Coffey, now known as Stacy A. Ryan, appeals from 
an order by the district court for Douglas County, which termi- 
nated the joint custody arrangement in the decree of dissolution 
and awarded custody of the parties’ minor children to J. Michael 
Coffey, subject to Stacy’s specific visitation. Stacy asserts error 
to the award of custody, visitation, and child support; the assign- 
ment of bank accounts held for the benefit of the children; and 
orders sealing the court file. In Michael’s cross-appeal, he 
assigns error with regard to fees for his own attorneys and fees 
for the guardian ad litem (GAL) and the GAL’s attorney. 


II. BACKGROUND 

The parties were married on April 19, 1985, and divorced on 
November 24, 1997. Four children, Megan, John Ryan (Ryan), 
and twins Sean and Timothy were born to the marriage on 
November 14, 1987, February 23, 1989, and June 5, 1991, 
respectively. The parties were granted joint shared custody of the 
children, pursuant to their settlement agreement as approved by 
the district court. The decree provided that the parties would 
agree to the amount of time spent between the two homes, but it 
was contemplated that the children would spend approximately 
60 percent of their time with Stacy and 40 percent with Michael. 
Michael was to have possession of the children from Wednesday, 
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after school or early Wednesday morning when the children were 
not in school, until Friday morning, when the children would 
return to school or to Stacy’s home when not in school. Michael 
was also to have the children every other week on Friday until a 
reasonable time on Sunday afternoon or early Sunday evening. 
The parties agreed to split possession of the children during the 
summer so that each party had the children for approximately 50 
percent of the time. At the time of the modification trial, Megan 
was 14, Ryan was 12, and the twins were 10 years old. Megan 
and the twins were attending a parochial school, while Ryan, 
who has learning disabilities, was attending a private school. 
Because of those disabilities, Ryan requires extra assistance from 
his teachers at school and from his parents at home in order to 
complete his homework assignments, and he benefits from struc- 
ture and consistency in his daily routine. Subsequent to the entry 
of the decree, the parties agreed to allow Ryan to go home with 
Stacy on Wednesday and Thursday after school to facilitate con- 
sistency in Ryan’s environment for completing his homework. 
Stacy then returns Ryan to Michael’s home on Wednesday and 
Thursday evenings. 

The record reflects that the joint custody arrangement deterio- 
rated between the time of the decree and the filing of Stacy’s 
application for modification. The parties have had repeated diffi- 
culty in communicating with one another over issues, including 
scheduling doctor’s appointments, funding a joint account pro- 
vided for in the decree and used for payment of the children’s 
expenses, supervision and completion of the children’s homework 
assignments, and other issues related to the children’s basic needs. 
The record is replete with various faxed and written communica- 
tions between the parties on these and other issues, illustrating the 
deterioration of their ability to cooperate amicably toward resolu- 
tion of these issues. The record shows that at least some of the 
children’s grades suffered during this period, and the evidence 
suggests that the midweek transfer of the children between the 
parties’ residences has made it more difficult for the children to 
keep track of homework assignments and personal items. 

The child support provision in the decree reflected the parties’ 
agreement to deviate from the Nebraska Child Support 
Guidelines. The parties agreed to establish a joint checking 
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account with an initial contribution of $1,000 each, and there- 
after, Stacy was to deposit $600 per month and Michael was to 
deposit $1,200 per month. Either party was allowed to pay child- 
related expenses, as specified in the decree, from the account. 
Each year, during the month of August, the parties were to review 
with each other the expenses for the year to determine whether 
the amounts being contributed were sufficient to cover the chil- 
dren’s expenses. 

At the time of the divorce decree, Michael was employed as 
an attorney, and he subsequently became a district court judge. 
Michael’s gross monthly income at the time of the modification 
trial was approximately $8,556, and his net monthly income was 
approximately $5,407. Michael’s income tax returns for 1998, 
1999, and 2000 showed adjusted gross income of $70,904, 
$76,548, and $91,676, respectively. 

Stacy was not employed outside the home at the time of the 
modification trial. Stacy was employed full time in pharmaceuti- 
cal sales in 1997. In 1998, she took part-time contracts to be 
more flexible for the children and worked approximately 25 to 30 
hours per week in 1998, 1999, and 2000. In 2001, Stacy became 
employed by a different company in the area of pharmaceutical 
sales. Stacy indicated that her contract with that company ended 
in late April 2001 and that she has not obtained another contract 
since that time. Stacy testified that her parents are willing to help 
her financially if she has custody of the children. 

In the divorce decree, Stacy was awarded, as separate premar- 
ital or nonmarital property, her interest in Streck Laboratories 
(Streck Labs), which interest was 1,100 shares valued at approxi- 
mately $250,000, and her interest in the Ryan Family Limited 
Partnership (family partnership), which interest was valued at 
$25,000. Streck Labs is a subchapter S corporation wholly owned 
by Stacy’s family. The divorce decree indicated it was anticipated 
that the family partnership would begin providing Stacy annual 
income in approximately 8 years. In late December 1997, Stacy 
received a distribution from Streck Labs in the approximate 
amount of $90,000. For the years 1998, 1999, and 2000, Stacy’s 
tax returns show passive income from both Streck Labs and the 
family partnership. Stacy’s adjusted gross income for 1998, 1999, 
and 2000 was $150,627, $170,326, and $55,954, respectively. 


COFFEY v. COFFEY 793 
Cite as 11 Neb. App. 788 


Stacy filed a petition to modify the decree of dissolution on 
March 21, 2001, requesting sole custody of the parties’ chil- 
dren, subject to visitation by Michael. In Stacy’s petition, she 
alleged that a material change in circumstances had occurred 
since the entry of the decree, which change materially affected 
the best interests of the parties’ children. Stacy’s petition to 
modify was in excess of 20 pages in length and was amended 
on two occasions during the course of these proceedings. We 
will not repeat the specific allegations of her petitions here, 
except to state Stacy alleged that Michael had repeatedly vio- 
lated the terms of the parenting plan contained in the decree, 
that Michael had been unable to cooperate with her sufficiently 
to make the joint custody arrangement work, that Michael’s 
conduct had interfered with Stacy’s ability to effectively par- 
ent the children, and that Michael’s failure to abide by the 
terms of the parenting plan had negatively impacted Stacy’s 
relationship with the parties’ children and had been detrimen- 
tal to the children’s best interests. Michael filed a responsive 
pleading and cross-petition, in which he denied that a material 
change in circumstances had occurred but sought sole custody 
of the parties’ children in the event that the court determined 
that such a change had occurred. A GAL was appointed for the 
children. The parties’ petitions to modify were heard by the 
court on November 26 through 30. Other procedural and fac- 
tual matters relevant to the resolution of this appeal will be 
recited below as necessary. 

The district court entered an order of modification on 
December 12, 2001, finding that a material change in circum- 
stances had occurred which necessitated termination of the joint 
custody arrangement and parenting plan set forth in the decree. 
The court found that the joint and shared custody arrangement 
and corresponding parenting plan established by the parties had 
failed. The court stated that the evidence showed that the parties 
had been unable to agree on or resolve many of the most basic 
parenting matters relating to the children, including schooling, 
transportation, time spent by the parties with the children, and 
the children’s activities. The court found that while there gener- 
ally had been communication between the parties, most of that 
communication had been negative and often impersonal through 
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the use of written correspondence and facsimiles. The court 
found that there had been a lack of trust between the parties, as 
exemplified by Stacy’s engaging private investigators to conduct 
surveillance of Michael and by Michael’s tape-recording tele- 
phone conversations with Stacy despite her expressed wishes to 
the contrary. The court further found that the children had not 
benefited from being shuttled between two households in the 
same community without having a primary residence. The court 
determined that this arrangement was not in the children’s best 
interests because of the parties’ inability to make the parenting 
plan work. 

After determining that a material change in circumstances 
had occurred, the district court reviewed the considerations of 
Neb. Rev. Stat. § 42-364(2) (Reissue 1998) and made specific 
findings with respect to those considerations. The court deter- 
mined that both parties had maintained a good relationship with 
the minor children subsequent to the decree of dissolution, and 
that thus, the parties’ relationships with the children was not a 
factor favoring one parent over the other. The court noted that 
none of the children testified or were interviewed by the court. 
Accordingly, the court did not make any finding as to the wishes 
and desires of the children. The court found that the children 
thrived in both households such that the children’s general 
health, welfare, and social behavior were not factors favoring 
one parent over the other. The court found no evidence of abuse 
and concluded that other factors, such as the parties’ moral fit- 
ness and sexual conduct, were not issues. 

The district court found that while both parents were fit and 
proper persons to have custody of the minor children, the chil- 
dren’s best interests would be served by awarding their custody 
to Michael, subject to reasonable rights of visitation in Stacy. 
The court noted that while both parties maintained structured 
and disciplined homes, the evidence suggested that Michael was 
the more flexible of the two parents. The court found that 
Michael had not sought to control the way in which parenting 
was performed by Stacy, while the converse had not been true. 
The court further found that Michael would be more likely to 
continue this flexibility with regard to Stacy’s visitation and was 
thus better suited to have custody. With regard to visitation, the 
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district court found that visitation should be as determined by 
the parties, but the court set forth a detailed visitation schedule 
covering weekends, holidays, summers, mail and telephone con- 
tact, and other general provisions in the event the parties could 
not agree. 

The district court ordered Stacy to pay child support, com- 
mencing January 2, 2002, in the sum of $1,466 per month while 
she is obligated to support four children, with corresponding 
reductions as her obligation terminates for each child. The court 
attached to the order of modification the court’s worksheets 
showing the basic income and support calculations. The court 
also ordered, among other things, that each party should pay his 
or her own attorney fees and costs, except Stacy should con- 
tribute $2,500 toward the attorney fees and costs incurred by 
Michael in defense of Stacy’s motion to disqualify Michael’s 
counsel and the children’s GAL, and that the fees and costs of 
the GAL and the GAL’s attorney should be divided equally 
between the parties. Additional details of the order of modifica- 
tion are discussed below as necessary. 


Ill. ASSIGNMENTS OF ERROR 

Stacy asserts, restated, that the trial court erred in (1) failing to 
award custody to her, (2) accepting opinion testimony from the 
GAL, (3) entering its order with regard to augmented visitation, 
(4) calculating child support, (5) ordering Stacy to give Michael 
property previously awarded to her in the decree of dissolution, 
and (6) entering an order sealing the file and preventing only 
Stacy from disseminating pleadings and information. 

On cross-appeal, Michael asserts, restated, that the district 
court erred in (1) failing to require Stacy to compensate him in 
full for the attorney fees and costs incurred in defending this 
action and (2) dividing the fees and costs for the GAL and the 
GAL’s attorney equally between the parties. 


IV. STANDARD OF REVIEW 
{1-4] Child custody determinations, and visitation determina- 
tions, are matters initially entrusted to the discretion of the trial 
court, and although reviewed de novo on the record, the trial 
court’s determination will normally be affirmed absent an abuse 
of discretion. McLaughlin v. McLaughlin, 264 Neb. 232, 647 


196 11 NEBRASKA APPELLATE REPORTS 


N.W.2d 577 (2002). A judicial abuse of discretion exists when a 
judge, within the effective limits of authorized judicial power, 
elects to act or refrains from acting, and the selected option 
results in a decision which is untenable and unfairly deprives a 
litigant of a substantial right or a just result in matters submitted 
for disposition through a judicial system. /d. In a review de novo 
on the record, an appellate court reappraises the evidence as pre- 
sented by the record and reaches its own independent conclu- 
sions with respect to the matters at issue. McGuire v. McGuire, 
11 Neb. App. 433, 652 N.W.2d 293 (2002). However, where the 
credible evidence is in conflict on a material issue of fact, the 
appellate court considers and may give weight to the circum- 
stances that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another. /d. 

[5] An appellate court’s review of the trial court’s admission 
or exclusion of expert testimony which is otherwise relevant will 
be for an abuse of discretion. Kirchner v. Wilson, 262 Neb. 607, 
634 N.W.2d 760 (2001). 

[6] Modification of child support payments is entrusted to the 
trial court’s discretion, and although, on appeal, the issue is 
reviewed de novo on the record, the decision of the trial court will 
be affirmed absent an abuse of discretion. Crawford v. Crawford, 
263 Neb. 37, 638 N.W.2d 505 (2002). 

{7,8] In an action for modification of a marital dissolution 
decree, the award of attorney fees is discretionary with the trial 
court, is reviewed de novo on the record, and will be affirmed in 
the absence of an abuse of discretion. Bowers v. Lens, 264 Neb. 
465, 648 N.W.2d 294 (2002). Likewise, the allowance, amount, 
and allocation of a GAL fee are matters within the initial dis- 
cretion of the trial court, necessarily involve consideration of the 
equities and circumstances of each particular case, and will be 
set aside on appeal only when there appears to be an abuse of 
discretion by the trial court. Halouska v. Halouska, 7 Neb. App. 
730, 585 N.W.2d 490 (1998). 


V. ANALYSIS 


1. Custopy 
Stacy asserts that the trial court erred in failing to award sole 
custody of the parties’ children to her. She further asserts that 
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the district court (1) erred in basing its decision on a nonrecog- 
nized “flexibility standard”; (2) failed to apply the standards set 
forth in § 42-364(2) and Davidson vy. Davidson, 254 Neb. 357, 
576 N.W.2d 779 (1998); and (3) failed, despite a written request, 
to make specific findings of fact and conclusions of law regard- 
ing the issue of custody. 

[9] Ordinarily, custody of a minor child will not be modified 
unless there has been a material change in circumstances show- 
ing that the custodial parent is unfit or that the best interests of 
the child require such action. Tremain v. Tremain, 264 Neb. 328, 
646 N.W.2d 661 (2002). Neither party claims that the other is 
unfit, and the record shows that Stacy and Michael are both 
good and fit parents, albeit with different parenting styles. 
However, their inability or unwillingness to execute those duties 
jointly leads to the result that one or the other must be given pri- 
mary responsibility for the children’s care. See Robertson v. 
Robertson, 217 Neb. 786, 350 N.W.2d 576 (1984). Accordingly, 
we turn to an analysis of whether the trial court correctly deter- 
mined that it is in the children’s best interests to be placed in 
Michael’s sole custody. 

[10] Section 42-364(2) provides: 

In determining custody arrangements and the time to be 
spent with each parent, the court shall consider the best 
interests of the minor child which shall include, but not be 
limited to: 

(a) The relationship of the minor child to each parent 
prior to the commencement of the action or any subsequent 
hearing; 

(b) The desires and wishes of the minor child if of an age 
of comprehension regardless of chronological age, when 
such desires and wishes are based on sound reasoning; 

(c) The general health, welfare, and social behavior of 
the minor child; and 

(d) Credible evidence of abuse inflicted on any family or 
household member. 

In determining a child’s best interests under § 42-364, courts 
may consider factors such as general considerations of moral fit- 
ness of the child’s parents, including the parents’ sexual conduct; 
respective environments offered by each parent; the emotional 
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relationship between child and parents; the age, sex, and health 
of the child and parents; the effect on the child as the result of 
continuing or disrupting an existing relationship; the attitude and 
stability of each parent’s character; parental capacity to provide 
physical care and satisfy educational needs of the child; the 
child’s preferential desire regarding custody if the child is of suf- 
ficient age of comprehension regardless of chronological age, 
and when such child’s preference for custody is based on sound 
reasons; and the general health, welfare, and social behavior of 
the child. Davidson v. Davidson, supra. 

Stacy’s assertion that the district court did not issue specific 
findings of fact and conclusions of law with regard to custody, 
despite her request to do so pursuant to Neb. Rev. Stat. § 25-1127 
(Reissue 1995), is without merit. The district court entered a 
nine-page order of modification detailing its findings of fact and 
conclusions of law with regard to the matters at issue. Its findings 
and conclusions with regard to custody are outlined above in the 
background section of this opinion. 

Likewise, the district court did not create a new “flexibility 
standard” in awarding custody to Michael. Stacy complains of 
the portion of the order finding that while both parties maintain 
structured and disciplined homes, Michael is the more flexible 
of the two parents; that Michael has not sought to control the 
way in which parenting is performed by Stacy; and that Michael 
would be more likely to continue this flexibility with regard to 
Stacy’s visitation. In so finding, the district court was not creat- 
ing a new standard for modification of custody, but, rather, it 
was making findings of fact based upon the record before it, just 
as Stacy had requested the court to do. When read in the context 
of the entire portion of the order of modification dealing with 
custody, it is clear that the parties’ relative flexibility was sim- 
ply one of many factors considered by the district court in mak- 
ing its decision with respect to custody. Further, it is appropriate 
to consider which parent would better promote visitation and a 
positive relationship between the children and the other parent. 
See Hibbard v. Hibbard, 230 Neb. 364, 431 N.W.2d 637 (1988) 
(recognizing that visitation is key ingredient of raising children 
and that it is in children’s best interests to be. with their respec- 
tive parents to utmost). Stacy’s argument is without merit. 
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Finally, the district court did not fail to apply the relevant 
case law and statutory standards. With regard to § 42-364(2), 
the district court found that both parties had maintained a good 
relationship with the minor children subsequent to the decree of 
dissolution and that the children thrived in both households. 
The district court found that these two factors did not favor one 
parent over the other. There was no evidence of abuse or testi- 
mony from the children as to their desires and wishes. The dis- 
trict court also found that factors such as the parties’ moral fit- 
ness and sexual conduct were not issues. The parties are clearly 
contentious and each has numerous complaints about the other; 
however, based upon our de novo review of the record and the 
various statutory and case law factors, we cannot say that the 
trial court abused its discretion in finding that a material change 
in circumstances had occurred and in awarding custody of the 
parties’ children to Michael. 


2. GAL TESTIMONY 
Stacy asserts that the court erred in receiving custody opin- 
ions from the GAL based on hearsay, bias, and lack of founda- 
tion, and in overruling the parties’ separate motions filed under 
Neb. Ct. R. of Discovery 35 (rev. 2001) for custody evaluations. 
We note that the GAL was first called to testify by Stacy as an 
adverse witness in this case and that her attorney questioned the 
GAL extensively about his report, much of which was based on 
hearsay by the GAL’s own admission. During cross-examination 
and over Stacy’s foundational objection, the GAL was allowed 
to testify that both parents were fit but that the children “would 
be better with their father.” 
With regard to the role of a GAL, the Nebraska Supreme Court 
has stated: 
A court, under its inherent equitable powers, may appoint 
a [GAL]. A [GAL] may or may not be an attorney. The 
[GAL]’s duties are to investigate the facts and learn where 
the welfare of his or her ward lies and to report these facts 
to the appointing court. These reports to the court, whether 
in written form or testimony by the [GAL], including 
hearsay, shall be subject to the Nebraska rules of evidence. 
Betz v. Betz, 254 Neb. 341, 345, 575 N.W.2d 406, 409 (1998). 
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[11-13] We first address Stacy’s hearsay argument. Stacy’s 
hearsay objection to the offer of the GAL’s written report was 
sustained by the trial court. Stacy objected to the “custody opin- 
ion” testimony given by the GAL based on lack of foundation 
rather than hearsay. Because Stacy did not object to this particu- 
lar testimony based on hearsay, she cannot now complain about 
the GAL’s “custody opinion” testimony based on hearsay. One 
may not on appeal assert a different ground for excluding evi- 
dence than was urged in the objection made to the trial court. 
Benzel v. Keller Indus., 253 Neb. 20, 567 N.W.2d 552 (1997). 
Where the grounds specified for the objection at trial are differ- 
ent from the grounds advanced on appeal, nothing has been pre- 
served for an appellate court to review. Jd. Stacy did make 
hearsay objections to a few questions asked of the GAL on cross- 
examination other than those designed to elicit hearsay testi- 
mony. However, much of the testimony elicited from the GAL on 
cross-examination covered the same areas of testimony covered 
by Stacy’s counsel on direct examination of the GAL. Stacy can- 
not now complain of the GAL’s testimony on cross-examination 
to the extent that she “invited” this error by her direct examina- 
tion of the GAL. A party cannot complain of error which that 
party has invited the court to commit. Medlock v. Medlock, 263 
Neb. 666, 642 N.W.2d 113 (2002). 

[14] As to Stacy’s argument concerning the alleged bias of the 
GAL in reaching his opinion, this argument does not appear to 
be based on any evidentiary rule, but, rather, it goes to the cred- 
ibility of the GAL, a determination of which we defer to the trial 
court. An appellate court defers to the lower court’s assessment 
of the weight and credibility of the evidence because the lower 
court has the advantage of hearing the witnesses and observing 
important factors of testimony not readily apparent in a cold 
record. In re Estate of Brionez, 8 Neb. App. 913, 603 N.W.2d 
688 (2000). 

We next consider the issue of the foundation for the GAL’s 
“custody opinion” testimony. We question whether an attorney 
appointed to act as a GAL in a dissolution proceeding has the 
appropriate training to render an “expert” opinion on custody. 
Concerning this issue, one commentator has stated: 
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In custody cases, courts often ask those performing the 
role of [GAL] to render expert opinions even though they 
do not have the requisite training to do so. It is assumed that 
they can make such a recommendation merely because they 
have done an investigation at the request of the court. In 
effect they are imbued with expertise, merely by virtue of 
having been placed in that role, irrespective of their actual 
background. This fictional qualification as a child custody 
expert then becomes self-perpetuating. The more often a 
particular individual performs that role, the more likely that 
the trial court will rely on him [or her] as if he [or she] were 
an expert. 

The judiciary and the general public assume lawyers are 
competent to render such an opinion in the role of a [GAL] 
simply because of their experience representing dissolu- 
tion clients. This logic is akin to assuming that an attorney 
who has handled a number of soft tissue injury suits would 
be qualifiable as an expert on soft tissue injuries. . . . 

Many reasons exist for judges, lawyers, counselors, and 
others who deal regularly with children to have some spe- 
cialized training regarding issues like child development, 
parenting, and the effects of legal disputes on children. 
However, participation in such training does not make them 
experts. Those who are experts in the field of child psy- 
chology or child development generally limit their expertise 
to the specifics of their training and experience. Rarely is 
someone competent to render an expert opinion on which 
parent’s custody is in the best interest of the child. 

Raven C. Lidman and Betsy R. Hollingsworth, The Guardian Ad 
Litem in Child Custody Cases: The Contours of Our Judicial 
System Stretched Beyond Recognition, 6 Geo. Mason L. Rev. 255, 
276-77 (1998). 

[15,16] In the present case, we need not determine the question 
of the admissibility of the GAL’s custody opinions, as there is 
other evidence in the record to support the trial court’s ruling as 
to custody. In a trial to the court, the presumption is that the trial 
court considered only such evidence as is competent and relevant, 
and the reviewing court will not reverse such a case because evi- 
dence was erroneously admitted where there is other material, 
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competent, and relevant evidence sufficient to sustain the judg- 
ment. In re Interest of Kelley D. & Heather D., 256 Neb. 465, 590 
N.W.2d 392 (1999). Upon a de novo review in an appellate court, 
incompetent, irrelevant, and immaterial evidence offered in the 
original trial, which was admitted over proper objections by the 
adverse party, will be disregarded. Smith v. Smith, 9 Neb. App. 
975, 623 N.W.2d 705 (2001). Assuming without deciding, as did 
the court in Smith v. Smith, supra, that some of the GAL’s opinion 
testimony may contain evidence that is inadmissible, we have dis- 
regarded such evidence in our de novo review of the record. 
Therefore, this assigned error is without merit. 

[17] Stacy asserts that the trial court should have granted the 
parties’ separate motions for custody evaluations pursuant to 
rule 35 and that the court should have granted her motion for an 
alcohol evaluation. Stacy asserts that at a minimum, the GAL 
should have been permitted to hire a licensed child psychologist 
to render a custody evaluation. The granting or denying of a 
motion to compel a physical or mental examination of a party is 
grounded in the discretion of the trial court; absent an abuse of 
that discretion, the trial court’s ruling must stand. Thynne v. City 
of Omaha, 217 Neb. 654, 351 N.W.2d 54 (1984). 

We note that Stacy opposed Michael’s motion for a rule 35 
evaluation. We further note that the denial of Stacy’s motion did 
not preclude her from seeking the assistance of mental health pro- 
fessionals to conduct evaluations of herself and the children and 
from offering the results of any such evaluations at trial. In fact, 
one of the parties’ children was in counseling at the time of trial, 
and that therapist was called as a witness on Stacy’s behalf. We 
also note that the court’s denial of Stacy’s motion for an alcohol 
evaluation did not preclude Stacy from further investigating this 
issue. The record before us shows that Stacy hired a private inves- 
tigator to observe Michael’s use of alcohol and that she presented 
evidence of that investigation and other evidence on this issue at 
trial. While a custody evaluation by a qualified mental health prac- 
titioner may have been more useful than a GAL, there was more 
than sufficient evidence to consider for the trial court to make its 
determination of custody. The district court did not abuse its dis- 
cretion in overruling the parties’ motions for rule 35 custody eval- 
uations or in overruling Stacy’s motion for an alcohol evaluation. 
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3. VISITATION 

Stacy asserts that the district court erred in setting visitation in 
the order of modification and, in particular, by granting Michael 
discretion to determine “augmented visitation.” In its order of 
modification, the district court stated that “[r]easonable visitation 
shall be as determined between the parties, but in the event they 
cannot agree, the visitation shall include, but not be limited to, 
the following ....” Thereafter, the court set forth a detailed vis- 
itation schedule covering weekends, holidays, summers, mail 
and telephone contact, and other general provisions. Stacy com- 
plains in particular of subparagraph F6 of the general visitation 
provisions, which states as follows: , 

The specific visitation for the non-custodial parent set forth 
in this Order shall not be construed by either party as the 
only parenting time the non-custodial parent may have with 
the minor child or children. The custodial parent has the 
affirmative obligation to cooperate with the non-custodial 
parent in arranging additional parenting time with the chil- 
dren as is in the best interests of the children. 

Stacy argues that by the above provisions, the district court 
granted Michael sole discretion as to how the extended visitation 
is to occur. Stacy further argues that the district court abdicated 
its “solemn duty to determine visitation in the best interests of 
the children; a duty which cannot be delegated to either of the 
parties or superseded or forestalled by their agreements.” Reply 
brief for appellant at 10. 

While it is true that that visitation rights should not be at the 
sole discretion of the custodial parent, we do not read subpara- 
graph F6 as giving Michael the sole discretion to determine 
extended visitation. There will clearly be times beyond those 
specified in the order when Stacy will want to spend time with the 
children for special occasions, such as extended family functions. 
These are not things that can be anticipated in advance or man- 
dated by court order. In the order of modification, the district 
court, rather than delegating part of its judicial duty, was merely 
identifying that such circumstances would occur and reminding 
Michael that he has a duty to cooperate with Stacy in arranging 
such off-schedule visitations in keeping with the best interests of 
the children. Although subparagraph F6 identifies this duty of 
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cooperation only with respect to Michael, we would add that 
Stacy has such a duty to cooperate with Michael as well, given 
that special events that either parent desires to participate in with 
the children could just as easily occur during times when the chil- 
dren are to be with Stacy as during the times when they are to be 
with Michael. The district court did not abuse its discretion in set- 
ting visitation. Stacy’s arguments regarding the inclusion of sub- 
paragraph F6 in the order of modification are without merit. 


4. CHILD SuPPORT 

In computing Stacy’s income for purposes of setting child 
support, the district court utilized the adjusted gross income fig- 
ures from Stacy’s tax returns for the years 1998 through 2000. 
Stacy argues that the district court erred in computing child sup- 
port in the following respects: including the allocated but undis- 
tributed passive income from Streck Labs and the family part- 
nership, including monetary gifts that she received from her 
parents, including alimony she received, and utilizing a 3-year 
average. We shall address each argument separately. 


(a) Passive Income 

The record shows that Stacy has a 1.093874-percent owner- 
ship interest in Streck Labs and that her ownership interest in the 
family partnership is approximately 20 percent for profit-and- 
loss sharing and 1 percent for her ownership of capital. Stacy tes- 
tified, in response to questioning about her receipt of income 
from Streck Labs, that her tax returns reflect subchapter S cor- 
poration income that she does not receive. According to Stacy, 
the money she does receive from Streck Labs is used to pay her 
quarterly tax estimates. With regard to the $90,000 that Stacy 
received from Streck Labs in 1997, Stacy indicated that this was 
a “one-time” distribution. Stacy indicated that she did not have 
any control over distributions from Streck Labs and the family 
partnership, that she never knew if she was getting a distribution, 
and that sometimes she did not receive a distribution. She also 
indicated that she did not receive any distributions from the fam- 
ily partnership beyond the tax liability for 1999 or 2000. 

Bradley Focht, an accountant, testified on Stacy’s behalf and 
indicated that he assisted Stacy in preparing her “[s]elf-prepared” 
tax returns for the years 1998 through 2000. Focht identified 
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Stacy’s income from Streck Labs and the family partnership rep- 
resented on schedule E of her income tax returns as “non-cash 
income” that Stacy was taxed for, because owners of subchapter 
S corporations and limited partnerships, unlike owners of “C cor- 
poration(s],” are taxed directly for the earnings of those entities. 
Focht further explained that with a subchapter S corporation, 
“the income is taxed directly to the shareholders, so any divi- 
dends that might be distributed or any distributions that might be 
received are not taxed because they have already been taxed at 
the sub chapter S level directly to them.” Focht testified that 
Stacy did not receive money from Streck Labs for the tax years 
at issue in the amounts represented under her schedule E income. 
Focht testified that Stacy did receive money from both Streck 
Labs and the family partnership during these years, which money 
is a distribution to cover her share of the taxes, both federal and 
state, for each of these entities. 

Stacy’s tax returns indicate that in 1998, she had passive 
income of $53,604 from Streck Labs, passive income of $47,466 
from the family partnership, and estimated federal tax payments 
of $40,601; that in 1999, she had passive income of $65,043 
from Streck Labs, passive income of $54,005 from the family 
partnership, and estimated federal tax payments of $46,323; and 
that in 2000, she had passive income of $86,220 from Streck 
Labs, passive loss of $73,843 from the family partnership, and 
estimated federal tax payments of $31,741. Focht testified that 
these estimated tax payments were made from moneys that 
Stacy received from either Streck Labs or the family partnership 
to pay her tax liability on a quarterly basis. According to Focht, 
these distributions are not taxable, since the money has already 
been included in the income of Streck Labs and the family part- 
nership, for which income Stacy has already been taxed. 

Nebraska has not directly addressed the question of whether 
passive income such as exists in this case should be considered as 
income for purposes of setting child support. Therefore, we turn 
to a review of cases from other jurisdictions that nave addressed 
this issue. We first note the following commen 

One disadvantage of [s]ubchapter S election i is sharehold- 
ers must pay income tax on corporate earnings regardless of 
whether they receive a dividend. S corporation income is 
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included in shareholders’ gross income even when an S cor- 
poration does not distribute earnings. Because an S corpora- 
tion’s earnings are included in the gross income of its share- 
holders for tax purposes, some courts treat the earnings as 
gross income for child support purposes as well. Courts are 
split on the issue of whether to consider S corporation earn- 
ings in calculating child support payments. 

M. Kyle Rominger, Note, Valuing S Corporation Earnings in 

Child Support Calculations, 35 U. Louisville J. Fam. L. 145, 

146 (1996). 

The Kansas Supreme Court, in Jn re Marriage of Brand, 273 
Kan. 346, 44 P.3d 321 (2002), discussed subchapter S corpora- 
tion income in relation to a mother’s motion to modify child 
support seeking to have included as income for purposes of cal- 
culating child support the father’s distributions received from 
several subchapter S corporations in which he was a minority 
shareholder. The father in that case did not receive any distribu- 
tions, either during or after the marriage, in excess of his tax 
obligations from any of the relevant entities, that would have 
been available to share with his ex-wife or children. The major- 
ity owners of the relevant entities did not expect future distribu- 
tion amounts to be more than the amount needed by each indi- 
vidual shareholder to cover his or her share of the business’ 
taxes. In that case, the district court held that such distributions 
were not income “received” under the Kansas Child Support 
Guidelines. In considering the issue on appeal, the Kansas 
Supreme Court outlined the tax treatment of subchapter S cor- 
porations and stated: 

Although a [s]ubchapter S corporation may distribute 
income, it is not required to do so. [Citation omitted.] 
Earnings are owned by the corporation, not by the share- 
holders. [Citation omitted.] Subchapter S corporations 
may accumulate profits, referred to as “retained earnings.” 
Retained earnings are the net sum of a corporation’s yearly 
profits and losses. [Citation omitted.] 

Subchapter S status provides an alternate method of tax- 
ing a corporation’s income. [Citation omitted.] In a [s]ub- 
chapter S corporation, income tax is paid by the sharehold- 
ers rather than by the corporation itself. [Citation omitted.] 
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When the tax is paid by the individual, the corporation 
avoids income tax liability. [Citation omitted.] 

A [subchapter S corporation allocates various items of 
income to shareholders based upon the shareholder’s 
proportionate ownership of stock. {Citation omitted.] 
Allocations are itemized on an individual shareholder’s 
Schedule K-1. [Citation omitted.] 

In re Marriage of Brand, 273 Kan. at 351, 44 P.3d at 325. 

The mother in Jn re Marriage of Brand asserted that the dis- 
trict court erred by not including the father’s subchapter S cor- 
porations’ income or distributions in calculating child support 
and argued that the definition of income in the Kansas Child 
Support Guidelines was broad enough to include distributions 
made by subchapter S corporations to shareholders. The father 
asserted that the amounts at issue should not be treated as income 
because they were never financially available to the family and 
because as a minority shareholder, he had no ability to control 
the amounts distributed. The Kansas Supreme Court concluded 
both that there was no presumption that an individual’s share of 
a subchapter S corporation’s income should be included as 
income for purposes of calculating child support and that inquiry 
would be necessary on a case-by-case basis. The court further 
noted that while the broad wording of the Kansas Child Support 
Guidelines could be interpreted to include subchapter S corpora- 
tion earnings or distributions in the definition of gross income, 
under the circumstances demonstrated in that particular case, it 
would be inappropriate to include them for purposes of deter- 
mining the proper amount of support. In other words, the Kansas 
Supreme Court refused to set a bright-line or blanket rule appli- 
cable to all cases. The court also noted that there are many fac- 
tors to be considered when determining what amount of a sub- 
chapter S corporation’s income should be included as income for 
purposes of calculating child support, including past earnings 
history of the corporation, ownership share, and the share- 
holder’s ability to control distribution, with heightened scrutiny 
being given to cases where income can be manipulated due to the 
ability to control distributions. Under the facts presented in Jn re 
Marriage of Brand, supra, there was no indication that the father 
had manipulated income for the purposes of avoiding child 
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support, and the father did not have the ability to control the dis- 
tribution of corporate assets. The court found that there was sub- 
stantial competent evidence to support the trial court’s decision 
not to consider retained earnings and distributions in calculating 
the father’s support obligation. 

Other courts that have not included subchapter S corporation 
earnings in a parent’s income for child support purposes have 
focused on the need to calculate child support from income actu- 
ally received and on the minority shareholder’s lack of adequate 
control over the distribution of corporate dividends. See, Taylor 
v. Taylor, 118 N.C. App. 356, 455 S.E.2d 442 (1995) (holding 
trial court should give proper consideration to income parent 
actually receives and parent’s subsequent ability to pay child 
support), reversed on other grounds 343 N.C. 50, 468 S.E.2d 33 
(1996); Riepenhoff v. Riepenhoff, 64 Ohio App. 3d 135, 580 
N.E.2d 846 (1990) (refusing to consider retained corporate earn- 
ings of subchapter S corporation as income for child support pur- 
poses because father lacked control over distribution of divi- 
dends, and no attempt by father to shelter retained earnings in 
effort to reduce child support obligation); Fennell v. Fennell, 753 
A.2d 866 (Pa. Super. 2000) (finding father’s proportional share 
of retained earnings of subchapter S corporation not income for 
child support purposes where father was minority shareholder 
unable to control whether business’ net profits would be retained 
or distributed). 

Courts including subchapter S corporation earnings as income 
have done so in the case of sole shareholders with the right and 
ability to control corporate earnings and based upon definitions 
of income found in state statutes or child support guidelines. See, 
Merrill v. Merrill, 587 N.E.2d 188 (Ind. App. 1992) (noting 
under child support guidelines that gross income included 
income from any source other than means-tested public assist- 
ance programs, finding gross income could include income from 
operation of business, and holding earnings of pharmacy were 
directly attributable to father because earnings retained by phar- 
macy represented its profits); Reffeitt v. Reffeitt, 419 N.E.2d 999 
(Ind. App. 1981) (holding that trial court could impute subchap- 
ter S corporation earnings to father as long as his ownership 
interest of travel agency was considered financial resource based 
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upon definition of “financial resources” used in state code, which 
court found to be broader than term “net income”); Hertz v. 
Hertz, 304 Minn. 144, 229 N.W.2d 42 (1975) (counting sub- 
chapter S corporation earnings as personal income for child sup- 
port purposes where father failed to prove amount of revenue 
needed for business capital); Roth v. Roth, 406 N.W.2d 77 (Minn. 
App. 1987) (imputing corporate earnings to father after deduct- 
ing sums for business capital purposes where father was sole 
shareholder of subchapter S corporation that was father’s only 
source of income); Smith v. Smith, 197 A.D.2d 830, 602 N.Y.S.2d 
963 (1993) (imputing subchapter S corporation earnings as per- 
sonal income based on definition of income under state child 
support act). 
Paragraph D of the Nebraska Child Support Guidelines cur- 
rently defines total monthly income as follows: 
This is income of both parties derived from all sources, 
except all means-tested public assistance benefits which 
includes any earned income tax credit and payments 
received for children of prior marriages. This would include 
income that could be acquired by the parties through rea- 
sonable efforts. For instance, a court may consider as 
income the retained earnings in a closely-held corporation 
of which a party is a shareholder if the earnings appear 
excessive or inappropriate. . . . 

The court may consider overtime wages in determining 
child support if the overtime is a regular part of the employ- 
ment and the employee can actually expect to regularly earn 
a certain amount of income from working overtime. .. . 


If applicable, earning capacity may be considered in lieu 
of a parent’s actual, present income and may include fac- 
tors such as work history, education, occupational skills, 
and job opportunities. Earning capacity is not limited to 
wage-earning Capacity, but includes moneys available from 
all sources. 

In Noonan v. Noonan, 261 Neb. 552, 624 N.W.2d 314 (2001), 
the Nebraska Supreme Court considered whether a father’s over- 
time wages and capital gains income should be included in his 
income for purposes of calculating child support. The court stated: 
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{I]f the evidence shows that a party actually earns or can rea- 
sonably expect to earn a certain amount of income on a reg- 
ular basis, it is appropriate to consider such income in cal- 
culating child support. Paragraph D of the [Nebraska Child 
Support] Guidelines, which requires all sources of income to 
be included in calculating child support, requires such a 
tule. Therefore, if the moving party shows that the nonmov- 
ing party earns or can reasonably expect to earn a certain 
amount of income on a regular basis, a rebuttable presump- 
tion of including such income arises under the [Nebraska 
Child Support] Guidelines. 

After the moving party has met its burden of proof, the 
nonmoving party must produce sufficient evidence to rebut 
the presumption that the application of the [Nebraska Child 
Support] Guidelines will result in a fair and equitable child 
support order before deviation from the [Nebraska Child 
Support] Guidelines is appropriate. [Citations omitted.] 
Thus, if the nonmoving party can show that the included 
income is speculative in nature and over which the person 
has little or no control, Stuczynski v. Stuczynski, [238 Neb. 
368, 471 N.W.2d 122 (1991)}, the presumption of including 
the income is rebutted and it shall be excluded from the 
calculation. 

Noonan v. Noonan, 261 Neb. at 560-61, 624 N.W.2d at 322-23. 
In the instant case, Michael was the party requesting a mod- 
ification of the parties’ previous child support arrangement 
whereby they paid for the children’s expenses out of a joint 
checking account to which they each contributed money. Given 
the overwhelming evidence that this arrangement was not 
workable, it is clear that a modification was warranted and that 
it was necessary for the district court to determine the child 
support utilizing the child support guidelines. Since Michael 
was seeking an award of child support from Stacy, he had the 
burden to show the income that Stacy earns or can reasonably 
expect to earn on a regular basis. See Noonan v. Noonan, supra. 
Michael relied on Stacy’s tax returns for the years 1998 
through 2000 to establish her income and submitted additional 
information concerning deposits into Stacy’s checking account 
in 2000. Stacy attempted to rebut the presumption that the 
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passive income from Streck Labs and the family partnership 
should be included by adducing evidence that she did not actu- 
ally receive the sums listed as passive income on her tax 
returns, but, rather, only received money from these entities to 
cover her estimated income taxes. The record does not contain 
any corporate or partnership tax returns or any documentation 
concerning money actually received by Stacy from these enti- 
ties. However, Stacy’s federal income tax returns show the 
amount of estimated payments she made during the years 
1998, 1999, and 2000, which amounts were $40,601, $46,323, 
and $31,741, respectively. The record does not contain Stacy’s 
state income tax returns for these years, but there clearly 
would have been estimated payments for state income taxes as 
well. The funds used by Stacy to pay these estimated taxes 
came from Streck Labs and the family partnership. While 
Stacy admitted that she received a distribution of $90,000 from 
Streck Labs shortly after the decree was entered in 1997, we 
do not have evidence of any other distributions from Streck 
Labs or the family partnership during 1998 through 2000, 
aside from the contributions toward Stacy’s tax liability. Stacy 
also testified that she has no control over the distributions from 
these entities. 

Given the record before us, we cannot say that the passive 
income identified on schedule E of Stacy’s tax returns for the 
years 1998 through 2000 represents income that Stacy earns or 
can reasonably expect to earn on a regular basis. Neither do we 
have evidence of the retained earnings, if any, in Streck Labs, 
nor evidence that any such earnings were excessive or inappro- 
priate. Therefore, we conclude that under the facts of this case, 
it was error for the district court to include the passive income, 
or loss, from Streck Labs and the family partnership in comput- 
ing Stacy’s income. However, we conclude that it is appropriate 
to include in Stacy’s income the amounts of $40,601, $46,323, 
and $31,741 that these entities paid to Stacy to assist her in mak- 
ing her estimated tax payments, as identified on Stacy’s federal 
income tax returns for 1998, 1999, and 2000, respectively. Thus, 
we are essentially excluding the passive income in excess of the 
amount Stacy actually received as identified above to be in the 
amount of her estimated tax payments. 
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(b) Income Averaging 

[18] Stacy argues that the district court erred in averaging her 
income for the 3 years prior to this action. The Nebraska Child 
Support Guidelines provide that in the event of substantial fluc- 
tuations of annual earnings of either party during the immediate 
past 3 years, the income may be averaged to determine the 
amount of child support owed by each parent. Halouska v. 
Halouska, 7 Neb. App. 730, 585 N.W.2d 490 (1998). See, 
Nebraska Child Support Guidelines, worksheet 1 (fifth foot- 
note); Peter v. Peter, 262 Neb. 1017, 637 N.W.2d 865 (2002). 
Stacy’s adjusted gross income was $150,627, $170,326, and 
$55,954 for 1998, 1999, and 2000, respectively. The district 
court averaged these figures in calculating Stacy’s child support 
obligation, due to its finding that Stacy’s income for 2000 con- 
stituted a large variance from her income for the previous 2 
years. We note that the court calculated Michael’s income on his 
average “non-earned income” for 1998, 1999, and 2000, 
together with his actual earned income at the time of the decree. 

Stacy’s wages from her employment was $12,999 for 1998, 
$21,650 for 1999, and $18,112 for 2000. Stacy’s employment 
contract ended in late April 2001, and she had not obtained 
another contract at the time of the modification trial. Stacy tes- 
tified that her parents were willing to help her financially if she 
had custody of the children, but she also indicated that if she did 
not have custody of the children during the week, she might 
obtain full-time employment. There is nothing in the record to 
suggest that Stacy would be unable to obtain further employ- 
ment in the field of pharmaceutical sales or in some other field, 
based upon her sales experience. 

Although we have concluded that Stacy’s passive income for 
the 3 years in question should be excluded in computing her 
income, the distributions she received for purposes of paying her 
estimated tax liability, which we do include in her income, also 
varied rather significantly, such that averaging those payments is 
appropriate. Based upon the substantial fluctuations of Stacy’s 
annual income from her employment and distributions noted 
above during the 3 years prior to the modification proceedings, 
we conclude that the district court did not abuse its discretion in 
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averaging Stacy’s income for the years 1998 through 2000 in 
determining her child support obligation. 


(c) Gifts Received From Parents 

Stacy argues that it is highly inequitable to include as income 
for child support purposes the monetary gifts from her parents 
for the children, which gifts are deposited into Stacy’s accounts. 
Evidence was adduced to show that Stacy received significant 
monetary gifts from her parents for herself and the children, 
including approximately $80,000 in the year 2000, which gifts 
were not reported as income. The district court did not include 
these gifts in its calculation of child support, but, rather, it sim- 
ply averaged the adjusted gross income figures from Stacy’s last 
three tax returns, from 1998 through 2000, as indicated above. 
This argument is without merit. 


(d) Alimony 

In utilizing Stacy’s adjusted gross income for the years 1998 
through 2000, the district court included the income Stacy 
received as alimony for those 3 years, which was $12,000 for each 
of the years 1998 and 1999 and $7,000 for the year 2000. 

[19,20] The Nebraska Child Support Guidelines provide in 
paragraph M with regard to alimony that “[t]hese guidelines 
intend that spousal support be determined from income available 
to the parties after child support has been established.” This court 
has interpreted paragraph M to mean that alimony paid to the 
noncustodial parent by the custodial parent is not income for pur- 
poses of calculating the child support obligation of the noncusto- 
dial parent. Kelly v. Kelly, 2 Neb. App. 399, 510 N.W.2d 90 
(1993), reversed on other grounds 246 Neb. 55, 516 N.W.2d 612 
(1994). The Nebraska Supreme Court recently considered a sim- 
ilar issue in Gallner v. Hoffman, 264 Neb. 995, 653 N.W.2d 838 
(2002). The Gallner court concluded that the district court erred 
as a matter of law by including the mother’s prior receipt of 
alimony in its consideration of the mother’s income in a modifi- 
cation proceeding. The court held that because alimony is not 
properly considered as income when child support is established, 
the cessation of alimony cannot be considered a diminution in 
income when determining whether there has been a material 
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change of circumstances justifying a modification of child sup- 
port. Jd. Accordingly, in the present case, we conclude that in cal- 
culating Stacy’s child support obligation, the district court erred 
in considering the alimony income which was received by Stacy 
and was included in her adjusted gross income. 


(e) Conclusion Regarding Child Support 

Based upon our de novo review of the record in this case, we 
conclude that the district court erred in including the passive 
income reflected on schedule E of Stacy’s federal income tax 
returns and the alimony she received for the years 1998 through 
2000 in Stacy’s income for purposes of setting child support. The 
district court did not include the monetary gifts that Stacy 
received from her parents as income and, accordingly, committed 
no error in this regard. Finally, the district court did not err in 
averaging Stacy’s income for the years 1998, 1999, and 2000. We 
remand this matter to the district court for the purpose of recal- 
culating Stacy’s income and the resulting child support, based 
upon the record previously made, with directions to exclude from 
Stacy’s adjusted gross income the schedule E passive income and 
alimony, but to include the amount of estimated tax payments 
found in Stacy’s federal income tax returns. 


5. CONTROL OF CHILDREN’S ACCOUNTS 

Stacy and Michael had established two accounts for the minor 
children, which accounts totaled approximately $55,000 at the 
time of the divorce. The decree provided that the ownership of 
the accounts would remain in their “current form,” that the pri- 
mary purpose of the accounts was for the children’s college edu- 
cation, but that the accounts could be used for extraordinary 
medical expenses or parochial high school tuition expenses in the 
event the parties did not have sufficient assets or income to con- 
tribute to those expenses themselves. The decree does not spec- 
ify what the “current form” of the ownership of these accounts 
was, but Stacy testified in the present matter that the children’s 
Putnam Investments account had been under her control since the 
decree and that Michael has maintained a Saloman Smith Barney 
account for the children’s college education. Stacy is trustee of 
the Putnam Investments account for the children. The order of 
modification provided that Michael shall have control of all of 
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the children’s accounts and that Stacy shall execute any neces- 
sary documents to transfer her control to Michael. 

Stacy asserts that the district court erred in ordering her to give 
Michael property previously distributed to her in the decree of 
dissolution. Stacy also argues that neither of the parties sought 
any change in the ownership of the children’s accounts in their 
respective applications to modify. 

We disagree with Stacy’s assertion that the control of these 
accounts was not placed at issue by her petition to modify and 
Michael’s cross-petition. The control of these accounts, as pro- 
vided for in the decree, was closely related to the joint custody 
arrangement and child support provisions therein, as opposed to 
being part of the distribution of real and personal property. By 
the parties’ petitions to modify, the parties placed the custody 
and support of their children as issues before the trial court. 
Given that the trial court awarded custody of the children to 
Michael, we find no error in the portion of the order of modifi- 
cation granting Michael control of the children’s accounts. 


6. ORDERS WITH REGARD TO SEALING FILE 

Stacy asserts that the district court erred in entering orders, 
one ex parte, “sealing” the file in this case and preventing only 
Stacy from disseminating pleadings and information. We note 
that although the court’s initial ex parte order in this regard was 
directed at Stacy and her attorneys, that ex parte order was 
vacated following a hearing, and the court entered a second order 
that was applicable to both parties. This second order allowed 
access to the court file by the parties in the presence of the clerk 
without the file being checked out, in order to control the physi- 
cal dissemination of the documents contained therein to nonpar- 
ties. Finally, we note that in the order of modification filed on 
December 12, 2001, the district court included a provision which 
vacated its previous order sealing the file and released the clerk 
from any further responsibility to keep the file sealed. 

[21] Because the district court’s second order controlling 
access to the file was vacated by the order of modification, we 
are unable to grant Stacy any effective relief with regard to the 
issues involved in this assignment of error, and thus conclude 
that these issues are moot. See Koenig v. Southeast Community 
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College, 231 Neb. 923, 438 N.W.2d 791 (1989), and Henderson 
v. School Dist. of Scottsbluff, 184 Neb. 858, 173 N.W.2d 32 
(1969) (both invoking mootness doctrine due to inability of 
court to grant effective relief). A moot case is one which seeks 
to determine a question which does not rest upon existing facts 
or rights, in which the issues presented are no longer alive. 
Chambers v. Lautenbaugh, 263 Neb. 920, 644 N.W.2d 540 
(2002). Stacy’s assignment of error is moot. 


7. MICHAEL’S ATTORNEY FEES 

In Michael’s cross-appeal, he first asserts that the district court 
erred in failing to require Stacy to compensate him in full for the 
attorney fees and costs he incurred in defending this action. In 
the order of modification, the district court ordered Michael and 
Stacy to each pay their own court costs and attorney fees; how- 
ever, the district court ordered Stacy to pay Michael $2,500 for 
attorney fees incurred by him for the hearing on the motions to 
disqualify Michael’s counsel and the GAL, which motions were 
filed and then withdrawn by Stacy in this matter. 

[22,23] There is no rule that requires the trial court to neces- 
sarily award attorney fees in accordance with the value of services 
in a divorce case. Whitney v. Whitney, 214 Neb. 565, 334 N.W.2d 
799 (1983). The award of attorney fees depends on multiple fac- 
tors that include the nature of the case, the services performed and 
results obtained, the earning capacity of the parties, the length of 
time required for preparation and presentation of the case, cus- 
tomary charges of the bar, and the general equities of the case. 
Bowers v. Lens, 264 Neb. 465, 648 N.W.2d 294 (2002). 

At trial, the district court received exhibit 208, which includes 
an affidavit of Michael’s counsel showing that the total attorney 
fees and costs incurred by Michael in this matter through the date 
of the affidavit were $87,276.85. Evidence was adduced by an 
Omaha attorney specializing in family law that the charges by 
Michael’s counsel were “fair and reasonable based on the stan- 
dards in Omaha, Douglas County, Nebraska.” Evidence adduced 
by Stacy indicated that she had obtained money from her parents 
for fees, because she did not have the funds to pay for the modi- 
fication suit, and that at the time of the modification trial, she 
owed $200,000 on this loan from her parents. 
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The record before us on appeal is extensive. It contains eight 
volumes of testimony, a box of over 160 exhibits, and a tran- 
script several inches thick. The record covers the proceedings 
during the 5 days of trial as well as hearings on various motions 
held on six additional dates. Clearly, this was a complex case, 
given the number of allegations raised in both the petition to 
modify and the cross-petition. Having conducted a de novo 
review of the record, we cannot say that the district court erred 
in ordering each party to be responsible for his or her own attor- 
ney fees with the above-indicated exception. 

Michael argues that Stacy’s action was frivolous and that she 
or her attorneys should be assessed attorney fees and costs. Neb. 
Rev. Stat. § 25-824(2) (Reissue 1995) provides in relevant part: 

[I]n any civil action commenced or appealed in any court 
of record in this state, the court shall award as part of its 
judgment and in addition to any other costs otherwise 
assessed reasonable attorney’s fees and court costs against 
any attorney or party who has brought or defended a civil 
action that alleges a claim or defense which a court deter- 
mines is frivolous or made in bad faith. 
While Stacy’s petition was considerably more lengthy than nec- 
essary, the general tenet of her petition was that the joint custody 
arrangement was not working and that she should be given sole 
custody of the parties’ children. Although Stacy did not prevail 
on her request for sole custody, there was clearly a change in cir- 
cumstances requiring a change from the joint custody awarded 
in the decree of dissolution. Further, Michael also requested 
relief from the court and was successful in obtaining custody of 
the children. Accordingly, we cannot say that Stacy’s petition 
was frivolous or made in bad faith. Michael’s assertions to the 
contrary are without merit. 


8. FEES AND Costs FOR GAL AND GAL’s ATTORNEY 
Finally, Michael asserts that the district court erred in dividing 
the fees and costs for the GAL and the GAL’s attorney equally 
between the parties. Michael does not question the amount of 
fees incurred by the GAL and the GAL’s attorney, only the divi- 
sion of the fees equally between the parties. Michael filed a 
motion for appointment of a GAL in this case, which motion was 
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subsequently granted by the district court. In carrying out the 
GAL’s duties, the GAL reviewed pleadings and discovery docu- 
ments, correspondence between the parties, certain depositions, 
the children’s grade reports, various psychological reports, tax 
returns, and bank statements. The GAL also interviewed two of 
the children’s counselors and met with Michael, Stacy, and the 
children on multiple occasions. The GAL was present through- 
out the 5-day trial and testified at length concerning the GAL’s 
investigation. Subsequent to the GAL’s appointment by the court, 
the GAL filed a motion for appointment of attorney for GAL, 
which motion was granted by the court. The GAL was repre- 
sented by this attorney during the course of trial, and the GAL’s 
attorney questioned witnesses on behalf of the GAL. The GAL’s 
attorney submitted an application requesting an award of fees for 
the GAL totaling $23,226.63 and fees for the GAL’s attorney 
totaling $8,157.63. In an order filed January 7, 2001, the district 
court overruled Stacy’s objections to the fee application and 
granted the applications in the amounts indicated above. 

The time and effort expended by the GAL and the GAL’s 
attorney in this matter was necessary, in part, because of the con- 
tentious relationship between the parties and the allegations by 
both parties in their pleadings. Further, the best interests of the 
children required a thorough investigation by the GAL. Upon our 
de novo review of the record, we cannot say that ordering the 
parties to equally divide the fees and costs for the GAL and the 
GAL’s attorney is untenable and unfairly deprives either party of 
a substantial right or a just result. 


VI. CONCLUSION 

Based upon our review of the record and the various statutory 
and case law factors, we cannot say that the trial court abused its 
discretion in finding that a material change in circumstances had 
occurred and in awarding custody of the parties’ children to 
Michael. Assuming without deciding that some of the GAL’s 
testimony may contain evidence that is inadmissible, we have 
disregarded such evidence in our de novo review of the record. 
We further find that the district court did not err in denying the 
parties’ motions for rule 35 custody evaluations or in denying 
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Stacy’s motion for an alcohol evaluation. The district court did 
not abuse its discretion in setting visitation. 

The district court erred in including in Stacy’s income for pur- 
poses of setting child support the passive income reflected on 
schedule E of Stacy’s federal income tax returns and the alimony 
she received for the years 1998 through 2000. The district court 
did not include the monetary gifts that Stacy received from her 
parents as income and, accordingly, committed no error in this 
regard. The district court did not err in averaging Stacy’s income 
for the years 1998, 1999, and 2000. We remand this matter to the 
district court for the purpose of recalculating Stacy’s income and 
the resulting child support as stated herein. The district court did 
not err in granting Michael control of the children’s college edu- 
cation accounts. 

With regard to the court’s orders “sealing” the file in this case, 
we find that this issue was mooted by a provision in the order of 
modification, which provision vacated those previous orders, 
The district court did not abuse its discretion with regard to the 
award of attorney fees to Michael or in the award of fees to the 
GAL and the GAL’s attorney. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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SIEVERS, INBODy, and Moore, Judges. 


Moore, Judge. 
I. INTRODUCTION 

The district court for Lancaster County, Nebraska, accepted 
Victor Rodriguez’ guilty plea to the charge of attempted first 
degree sexual assault on a child pursuant to Neb. Rev. Stat. 
§ 28-319(1)(c) (Reissue 1995), a Class III felony. At sentencing, 
the district court also determined Rodriguez to be a “sexually 
violent offender” under Nebraska’s Sex Offender Registration 
Act, Neb. Rev. Stat. § 29-4001 et seq. (Cum. Supp. 2000). 
Rodriguez challenges the district court’s determination that he is 
a sexually violent offender and asserts that his rights of due proc- 
ess were violated in determining the same. For the reasons set 
forth herein, we affirm in part and in part reverse, and remand for 
resentencing in connection with a determination of whether 
Rodriguez is a sexually violent offender. 
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Il. BACKGROUND 

This case stems from events that occurred on the evening of 
July 27, 2001. Three individuals were involved: Rodriguez, 
Salome Moreira (Rodriguez’ codefendant), and a 15-year-old 
female, Jessica M. 

On the morning of July 28, 2001, the Lincoln Police 
Department was notified by the Child Advocacy Center about a 
sexual assault that had occurred the evening before. An officer of 
the police department responded and made contact with the vic- 
tim, Jessica, at her residence. Jessica informed the officer that 
she had attended a party the evening before at a local motel. She 
stated that Rodriguez and two other male individuals picked her 
up from her residence. Jessica stated that upon her arrival at the 
party, everyone was drinking alcohol and watching television. 
She requested something to drink and was given a plastic soft 
drink bottle, about half full, with no cap on the bottle. She stated 
that after she drank the contents of the bottle, she started feeling 
“‘weird,’” and that the next thing she remembered was being in 
the motel bathroom with one of the male individuals from the 
party (not Rodriguez or Moreira) requesting her to perform oral 
sex on him. She recalled telling this individual no and then hear- 
ing him say, “ ‘[S]omething[’]s wrong with this girl, we need to 
take her home.’” Jessica also remembers that some of the other 
individuals from the party had circled around the bathroom door, 
looking in at her. At that point in time, Rodriguez and “Donald” 
(later identified as Moreira) volunteered to take her home. 

Jessica further reported that Rodriguez and Moreira assisted 
her down the stairs at the motel to Moreira’s car, where Jessica 
got into the back seat. She stated that she has no memory of any- 
thing further until she woke up with Moreira lying on top of her 
and having intercourse with her. At that point, she told him to get 
off of her and unsuccessfully tried to kick her legs to get him off 
of her. Jessica further stated that she was crying and pleading 
with him to get off of her and take her home. Jessica indicated 
that during this time, the car was moving and she presumed that 
Rodriguez was driving. She recalled that thereafter, as she was 
fading in and out of consciousness, Rodriguez was on top of her, 
having intercourse, while she was pleading with him to let her go 
and take her home. Jessica stated that eventually, Rodriguez told 
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her to get her clothes on. Jessica indicated that while she was try- 
ing to get dressed and put her shoes on, Rodriguez pushed her out 
of the car, and that the car then sped away. 

On July 28, 2001, Jessica underwent a rape exam at a local 
hospital, and it was later determined that Rodriguez could not be 
excluded as the source of the sperm found in connection with 
this rape exam. 

On October 12, 2001, Rodriguez was charged with first degree 
sexual assault on a child pursuant to § 28-319(1)(c), which 
charge was later amended to attempted first degree sexual assault 
on a child. Rodriguez waived his right to a preliminary hearing 
and pled guilty to the charge in the amended information on 
April 9, 2002, pursuant to a plea agreement with the State. On 
May 30, Rodriguez was sentenced to serve 3 to 6 years’ impris- 
onment, with credit for 273 days served. Because of the convic- 
tion, Rodriguez is required to comply with the provisions of the 
Sex Offender Registration Act. The sentencing court also found, 
over Rodriguez’ objection, that Rodriguez was a sexually violent 
offender based upon the nature of the acts that occurred that 
evening and specifically the actions of Rodriguez and Moreira. 
We note from the presentence report that Moreira, the codefend- 
ant in this case, entered a plea of no contest to the charge of 
attempted first degree sexual assault on a child and was ordered 
to serve the same sentence as that imposed on Rodriguez. 


III. ASSIGNMENTS OF ERROR 
On appeal, Rodriguez claims that the district court erred in 
(1) determining that he is a sexually violent offender, because 
the court failed to follow the statutory procedure in making such 
a determination; (2) determining that he was a sexually violent 
offender without granting him basic due process rights; and (3) 
imposing an excessive sentence. 


IV. STANDARD OF REVIEW 
[1] Interpretation of a statute presents a question of law, in 
connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision 
made by the court below. State v. Mather, 264 Neb. 182, 646 
N.W.2d 605 (2002). 
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[2] Sentences within statutory limits will be disturbed by an 
appellate court only if the sentences complained of were an abuse 
of judicial discretion. /d. 


V. ANALYSIS 


1. “SEXUALLY VIOLENT OFFENDER” DETERMINATION 

Rodriguez first asserts that the district court erred in making 
the determination that Rodriguez was a sexually violent offender, 
as defined by the Sex Offender Registration Act, because the court 
failed to follow the statutory procedure for making such a deter- 
mination. Specifically, Rodriguez claims that the court failed to 
receive any expert evidence on which to base its decision as 
required by § 29-4005. 


(a) Sex Offender Registration Act Background 

Nebraska enacted a version of “Megan’s Law,” which requires 
people convicted of certain criminal offenses, most of them sex- 
ual in nature, to register with the state upon their release into the 
community and provides for disclosure of information gathered 
through the registry. See Connecticut Dept. of Public Safety v. 
Doe, 538 U.S. 1, 123 S. Ct. 1160, 155 L. Ed. 2d 98 (2003). 
Nebraska’s version of the law, most recently amended in 2002, 
requires registration of people who have been convicted of crimes 
that fall within 10 statutorily defined categories. 


(b) Sex Offender Registration Act Applied 
The version of § 29-4005 in effect at the time of Rodriguez’ 
sentencing provided in pertinent part: 

(2)(a) When sentencing a person for an offense listed in 
subdivision (1)(a) of section 29-4003, a court may also 
determine if the person is a sexually violent offender. When 
making its determination the court shall consider evidence 
from experts in the field of the behavior and treatment of 
sexual offenders. 

(b) If the sentencing court determines that a person is a 
sexually violent offender, the person shall be required to 
register under the Sex Offender Registration Act until the 
sentencing court determines that the person no longer suf- 
fers from a mental abnormality or personality disorder that 
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makes the person likely to engage in a sexually violent 
offense. Such determination shall not be made until ten 
years after the date of discharge from probation, parole, or 
release from incarceration, whichever date is most recent. 


(d) For purposes of this section: 

(i) Mental abnormality means a congenital or acquired 
condition of a person that affects the emotional or voli- 
tional capacity of the person in a manner that predisposes 
that person to the commission of a criminal sexual act to a 
degree that makes the person a menace to the health and 
safety of other persons; and 

(ii) Sexually violent offender means a person who has 
been convicted of one or more offenses listed in subdivi- 
sion (1)(a) of section 29-4003 and who suffers from a men- 
tal abnormality or personality disorder that makes the per- 
son likely to engage in sexually violent offenses directed at 
a stranger, or at a person with whom a relationship has 
been established or promoted, for the primary purpose of 
victimization. 

(Emphasis supplied.) 

[3-5] By its plain language, § 29-4005 required that when mak- 
ing a determination that a person is a sexually violent offender, 
the sentencing court shall consider evidence from experts in the 
field of the behavior and treatment of sexual offenders. As a gen- 
eral rule, the word “shall” is considered mandatory and is incon- 
sistent with the idea of discretion. Spaghetti Ltd. Partnership v. 
Wolfe, 264 Neb. 365, 647 N.W.2d 615 (2002). A fundamental 
principle of statutory construction requires that penal statutes be 
strictly construed. State v. Baker, 264 Neb. 867, 652 N.W.2d 612 
(2002). In reading a statute, a court must determine and give 
effect to the purpose and intent of the Legislature as ascertained 
from the entire language of the statute considered in its plain, 
ordinary, and popular sense. State v. Rubek, 11 Neb. App. 489, 
653 N.W.2d 861 (2002). 

The record in the instant case contains a small bill of excep- 
tions and a voluminous presentence investigation report that con- 
sists of 407 pages, none of which includes expert evidence 
demonstrating that Rodriguez suffers from a mental abnormality 
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or personality disorder that makes him likely to engage in sexu- 
ally violent offenses directed at a stranger, or at a person with 
whom a relationship has been established or promoted, for the 
primary purpose of victimization. Thus, there is no indication that 
the court considered any evidence from any expert in the field of 
the behavior and treatment of sexual offenders in making its 
determination that Rodriguez is a sexually violent offender. 
Therefore, we reverse the district court’s sentence to the extent 
that it found that Rodriguez is a sexually violent offender. 

Although neither party addressed the issue in their briefs, we 
must determine whether the matter may be remanded to the dis- 
trict court for resentencing without violating the Double Jeopardy 
Clauses of the U.S. and Nebraska Constitutions, U.S. Const. 
amend. V, and Neb. Const. art. I, § 12. Our research has revealed 
no cases, either in Nebraska or elsewhere, which have specifically 
addressed this issue in connection with a remand for determina- 
tion of a defendant’s classification as a sexually violent offender. 
However, other jurisdictions, with sexual offender registration 
acts similar to Nebraska’s, have determined that such acts do not 
violate the federal Double Jeopardy Clause because their statu- 
tory schemes are civil in nature, are not penal, and are primarily 
intended to protect the public. See, Turner v. Superior Court, 105 
Cal. App. 4th 1046, 1050, 130 Cal. Rptr. 2d 300, 303 (2003) (dou- 
ble jeopardy prohibition is inapplicable to “Sexually Violent 
Predators Act” because statutory scheme is civil in nature); 
Hudson v. State, 825 So. 2d 460 (Fla. App. 2002) (statute govern- 
ing commitment of sexually violent predator is civil in nature and 
does not violate Double Jeopardy Clause of either federal or state 
Constitution); Jn re Commitment of Rachel, 254 Wis. 2d 215, 647 
N.W.2d 762 (2002) (sexually violent person commitment statute 
did not violate double jeopardy prohibition, and its purpose was 
not to punish sexual offender); State v. Carpenter, 197 Wis. 2d 
252, 541 N.W.2d 105 (1995) (sexually violent person commit- 
ment statute was primarily intended to protect public and provide 
treatment to convicted sexually violent persons). 

Further, we are guided by the principles enunciated by the 
Nebraska Supreme Court in State v. Nelson, 262 Neb. 896, 636 
N.W.2d 620 (2001), wherein the court held that double jeop- 
ardy principles do not apply to habitual criminal enhancement 
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proceedings under Neb. Rev. Stat. § 29-2221 (Reissue 1995). In 
Nelson, the court found that the district court had committed 
plain error in sentencing the defendant as a habitual criminal 
where the State failed at the enhancement hearing to affirma- 
tively establish that the defendant was represented by counsel 
at the time of the pleas in his two prior felony convictions. The 
defendant asserted that the State was prohibited on remand 
from attempting to resentence him as a habitual criminal, based 
on double jeopardy arguments. In rejecting this argument, the 
court relied upon the U.S. Supreme Court’s decision in Monge 
v. California, 524 U.S. 721, 118 S. Ct. 2246, 141 L. Ed. 2d 615 
(1998), wherein the court concluded that the federal Double 
Jeopardy Clause did not preclude a resentencing hearing, the 
subject of which would be the merits of allegations regarding 
the existence of prior serious felony convictions under 
California’s “‘three-strikes” law. The court in Monge, while rec- 
ognizing that the sentence enhancement proceeding had certain 
hallmarks of a trial, noted that double jeopardy protections are 
generally inapplicable to noncapital sentencing proceedings 
because the determinations at issue in sentencings do not place 
a defendant in jeopardy for an “‘offense.’” 524 U.S. at 721. 
See, also, State v. Neiss, 260 Neb. 691, 619 N.W.2d 222 (2000) 
(double jeopardy principles do not apply to Nebraska’s driving 
under influence enhancement proceedings). 

We conclude that the rationale of Monge and Nelson applies 
to sexually violent offender determinations under § 29-4005. 
The determination of whether a defendant is a sexually violent 
offender is based upon the defendant’s prior conviction of an 
offense or offenses listed in § 29-4003 and expert evidence of 
a mental abnormality or personality disorder that makes the 
defendant likely to engage in sexually violent offenses. Such 
determinations are not trials regarding an element of an 
offense. Monge, supra; Nelson, supra. We hold that double 
jeopardy principles do not apply to sexually violent offender 
determinations under § 29-4005. We therefore remand this 
matter for resentencing. 

Because the district court’s failure to follow the statutory pro- 
cedure mandated by § 29-4005 requires a reversal of the deter- 
mination that Rodriguez is a sexually violent offender, it is not 
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necessary that we address Rodriguez’ assignment of error per- 
taining to the denial of due process in connection with this deter- 
mination. See State v. Burdette, 259 Neb. 679, 611 N.W.2d 615 
(2000) (appellate court is not obligated to engage in analysis not 
needed to adjudicate case and controversy before it). 


2. EXCESSIVE SENTENCE 

We next address whether Rodriguez’ sentence is excessive. 
Attempted first degree sexual assault on a child, a Class III 
felony, is punishable by a maximum of 20 years’ imprisonment, 
a $25,000 fine, or both and a mandatory minimum of 1 year’s 
imprisonment. See Neb. Rev. Stat. § 28-105 (Cum. Supp. 2002). 
Rodriguez was sentenced to imprisonment for a period of 3 to 6 
years, with 273 days’ credit for time served. 

[6,7] In imposing a sentence, a sentencing judge should con- 
sider the defendant’s age, mentality, education, experience, and 
social and cultural background, as well as his or her past crim- 
inal record or law-abiding conduct, motivation for the offense, 
nature of the offense, and the amount of violence involved in 
the commission of the crime. State v. Timmens, 263 Neb. 622, 
641 N.W.2d 383 (2002); State v. Roeder, 262 Neb. 951, 636 
N.W.2d 870 (2001). Where a sentence imposed within statutory 
limits is alleged on appeal to be excessive, the appellate court 
must determine whether the sentencing court abused its discre- 
tion in considering and applying these factors as well as any 
applicable legal principles in determining the sentence to be 
imposed. State v. Roeder, supra. An abuse of discretion takes 
place when the sentencing court’s reasons or rulings are clearly 
untenable and unfairly deprive a litigant of a substantial right 
and a just result. Jd. 

Rodriguez’ sentence was within the statutory limits. Having 
reviewed the record, including the presentence investigation 
report, we conclude that the trial court did not abuse its discre- 
tion in the sentence imposed. 


VI. CONCLUSION 
We conclude that the district court erred in making the deter- 
mination that Rodriguez was a sexually violent offender without 
the receipt of any expert evidence to support the same, and we © 
remand the matter for resentencing in this regard. We further 
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conclude that there was no abuse of discretion in the sentence of 
imprisonment imposed. 


AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED FOR RESENTENCING. 
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Moore, Judge. 
INTRODUCTION 

In these consolidated appeals, the Douglas County Separate 
Juvenile Court denied a juvenile’s motion to terminate the court’s 
jurisdiction and a juvenile’s petition to dismiss after each juve- 
nile married. Because we determine that marriage terminates the 
minority of a juvenile and, therefore, also ends the jurisdiction of 
the juvenile court, we reverse, and remand with directions. 


‘BACKGROUND 
Steven K. 

A juvenile petition was filed in the separate juvenile court of 
Douglas County, Nebraska, on December 13, 2001, alleging that 
Steven K. was a juvenile within the meaning of Neb. Rev. Stat. 
§ 43-247(1) (Cum. Supp. 2002), in that on or about October 5, he 
violated Neb. Rev. Stat. § 28-416(13) (Cum. Supp. 2002) by pos- 
sessing marijuana weighing 1 ounce or less and Neb. Rev. Stat. 
§ 28-441 (Reissue 1995) by using or possessing drug parapher- 
nalia. Steven entered a plea of admission to count I (possession 
of marijuana), and the State dismissed count II (drug parapher- 
nalia). A disposition hearing was held on May 24, 2002, at which 
time Steven was placed on probation to reside with his father and 
a community-based evaluation was ordered. A further disposition 
hearing was held on June 27, when the community-based evalu- 
ation was complete. At that time, Steven was again placed on 
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probation to reside with his father. On July 15, Steven filed a 
motion to terminate jurisdiction, alleging that he was married on 
July 5 in Douglas County, that he and his bride had the consent 
of their parents, and that the juvenile court no longer had juris- 
diction as the marriage ended his minority pursuant to Neb. Rev. 
Stat. § 43-2101 (Reissue 1998). 

A hearing was held on July 19, 2002, on Steven’s motion to 
terminate jurisdiction. Evidence admitted at the hearing revealed 
that Steven was born July 12, 1984, making him 18 years old at 
the time of the hearing, and that his marriage occurred on July 5, 
2002. The State stipulated to the occurrence of Steven’s mar- 
riage. An order was entered on July 19 denying Steven’s motion 
to terminate jurisdiction, and Steven has timely appealed. 


Cassandra M. 

A juvenile petition was filed in the separate juvenile court of 
Douglas County, Nebraska, on April 16, 2002, alleging that 
Cassandra M., born January 4, 1987, was a juvenile within the 
meaning of § 43-247(3)(b), having been habitually truant from 
school. At a pretrial hearing held on May 14, 2002, Cassandra 
moved to dismiss the action on jurisdictional grounds upon the 
basis of her marriage. While the record before us does not con- 
tain evidence of a marriage license or any stipulation thereof, 
both parties acknowledge in their briefs that Cassandra was 
married on May 1. The court denied Cassandra’s motion, and 
on July 18, an adjudication hearing was held. The motion to 
dismiss was renewed and again denied. A hearing on the merits 
was held on July 19, on which date an order was entered adju- 
dicating Cassandra to be a child within the meaning of 
§ 43-247(3)(b) and placing Cassandra in the parental home. 
Cassandra timely appealed. 


ASSIGNMENT OF ERROR 
Steven and Cassandra both allege that the juvenile court erred 
in finding jurisdiction of the juvenile court to be proper despite 
their marriages. 


STANDARD OF REVIEW 
[1] Juvenile cases are reviewed de novo on the record, and the 
appellate court is required to reach a conclusion independent of 
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the juvenile court’s findings; however, when the evidence is in 
conflict, the appellate court will consider and give weight to the 
fact that the lower court observed the witnesses and accepted 
one version of the facts over the other. In re Interest of Phyllisa 
B., 265 Neb. 53, 654 N.W.2d 738 (2002). 

[2] Interpretation of a statute presents a question of law, in 
connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision 
made by the court below. Johnson v. Kenney, 265 Neb. 47, 654 
N.W.2d 191 (2002). 


ANALYSIS 

[3-5] Resolution of these appeals requires a review and anal- 
ysis of several provisions of the Nebraska Revised Statutes. In 
approaching this task, we are governed by the well-known rules 
of statutory construction adopted by the Nebraska Supreme 
Court. In discerning the meaning of a statute, a court must 
determine and give effect to the purpose and intent of the 
Legislature as ascertained from the entire language of the statute 
considered in its plain, ordinary, and popular sense. It is the 
court’s duty to discover, if possible, the Legislature’s intent from 
the language of the statute itself. Kosmicki v. State, 264 Neb. 
887, 652 N.W.2d 883 (2002). When construing a statute, an 
appellate court must look to the statute’s purpose and give to the 
statute a reasonable construction which best achieves that pur- 
pose, rather than a construction which would defeat it. Id. The 
components of a series or collection of statutes pertaining to a 
certain subject matter which are in pari materia may be con- 
junctively considered and construed to determine the intent of 
the Legislature, so that different provisions of the act are con- 
sistent, harmonious, and sensible. Jd. 

Chapter 43 of the Nebraska Revised Statutes contains a series 
of statutes pertaining to infants and juveniles, including the 
Nebraska Juvenile Code, Neb. Rev. Stat. § 43-245 et seq. (Reissue 
1998 & Cum. Supp. 2002). For the purpose of the juvenile code, 
unless the context otherwise requires, “[a]ge of majority” means 
19 years of age and “[j]uvenile” means any person under the age 
of 18. § 43-245(1) and (4). Section 43-247(1) provides that the 
juvenile court has jurisdiction of any juvenile who has committed 


832 11 NEBRASKA APPELLATE REPORTS 


an act other than a traffic offense which would constitute a mis- 
demeanor or an infraction under the laws of this state. Pursuant to 
this section, there is no dispute that the juvenile court properly 
acquired jurisdiction over Steven at the time of the initial adjudi- 
cation and over Cassandra at the time the petition was filed. 
Section 43-247 further provides: 
Notwithstanding any disposition entered by the juvenile 
court under the Nebraska Juvenile Code, the juvenile court’s 
jurisdiction over any individual adjudged to be within the 
provisions of this section shall continue until the individual 
reaches the age of majority or the court otherwise discharges 
the individual from its jurisdiction. 

Accordingly, the juvenile court’s jurisdiction over Steven and 
Cassandra would normally terminate no later than their reaching 
the age of majority, or 19 years of age. 

Chapter 43, article 21, of the Nebraska Revised Statutes is enti- 
tled “Age of Majority.” Section 43-2101 states, “All persons under 
nineteen years of age are declared to be minors, but in case any 
person marries under the age of nineteen years, his or her minor- 
ity ends.” Therefore, under this statute, Steven’s minority ended 
upon his marriage on July 5, 2002, and Cassandra’s minority 
ended upon her marriage on May 1. We also note that a similar 
provision is contained in the Nebraska Probate Code at Neb. Rev. 
Stat. § 30-2209(26) (Cum. Supp. 2002) (“[m]inor means an indi- 
vidual under nineteen years of age, but in case any person marries 
under the age of nineteen years his or her minority ends”). 

The only reference to marriage in the juvenile code is found 
in § 43-289, which provides in part: 

In no case shall a juvenile committed under the terms of 
the Nebraska Juvenile Code be confined after he or she 
reaches the ages of majority. . .. 

The marriage of any juvenile committed to a state insti- 
tution under the age of nineteen years shall not make such 
juvenile of the age of majority. 

The State argues that the plain language of § 43-247 does not 
require the juvenile court to terminate its jurisdiction, since the 
termination of a juvenile court proceeding hinges upon the indi- 
vidual’s reaching the age of 19 or the court’s discharging the 
proceeding from its jurisdiction. While it is true that this portion 
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of § 43-247 does not specifically discuss the effect of the mar- 
riage of a juvenile, it does not necessarily follow that jurisdic- 
tion should not be terminated due to a juvenile’s marriage. In 
fact, § 43-247 allows the juvenile court to “otherwise discharge” 
the juvenile from its jurisdiction without providing any limita- 
tions on the reasons for the court to order such discharge. 

The State also argues that we should distinguish between the 
juvenile court’s acquiring jurisdiction and its retaining juris- 
diction. The State cites to 20 Am. Jur. 2d Courts (1995) for the 
proposition that once a court obtains jurisdiction over a person 
and the subject matter of a case, it retains jurisdiction until a 
final disposition has been made. This authority is clearly inap- 
plicable to the case at hand, since § 43-247 provides specifi- 
cally that a juvenile court’s jurisdiction terminates upon the 
individual’s reaching the age of majority or the court’s other- 
wise discharging the individual from its jurisdiction. There is 
no “final disposition” of a juvenile case other than termination 
as set forth above. 

In arguing the distinction between acquiring and retaining 
jurisdiction, the State essentially admits that the juvenile court 
could not have obtained jurisdiction over Steven and Cassandra 
had they been married at the time the State filed the petitions. We 
fail to see how marriage after a juvenile petition is filed should 
be treated any differently. 

The State next argues that divesting the juvenile court of its 
properly acquired jurisdiction would contravene the purposes of 
the juvenile code. Section 43-246 provides that the juvenile 
code shall be construed to effectuate the following: 

(1) To assure the rights of all juveniles to care and pro- 
tection and a safe and stable living environment and to 
development of their capacities for a healthy personality, 
physical well-being, and useful citizenship and to protect 
the public interest; 

(2) To provide for the intervention of the juvenile court 
in the interest of any juvenile who is within the provisions 
of the Nebraska Juvenile Code ...; 

(3) To remove juveniles who are within the Nebraska 
Juvenile Code from the criminal justice system whenever 
possible and to reduce the possibility of their committing 
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future law violations through the provision of social and 
rehabilitative services to such juveniles and their families[.] 

[6,7] While statutory construction requires giving effect to the 
purpose and intent of a statute, it does not allow a court to ignore 
the plain language of the statute. See Kosmicki v. State, 264 Neb. 
887, 652 N.W.2d 883 (2002). Further, courts are required to con- 
sider the components of a series of statutes pertaining to a certain 
subject matter which are in pari materia. See id. Chapter 43 is a 
series of statutes pertaining to infants and juveniles. Article 21 of 
chapter 43 pertains to the age of majority, and § 43-2101 clearly 
provides that when a person under 19 years of age marries, his or 
her minority ends. This section must be considered when con- 
struing article 2 of chapter 43, the juvenile code. Although the 
juvenile code does not contain a similar provision, it is unneces- 
sary to duplicate the clear language of § 43-2101 in the juvenile 
code, since the articles must be considered together. Further, if 
§ 43-2101 were not deemed applicable to the juvenile code, then 
the language of § 43-289, providing that the marriage of a juve- 
nile committed to a state institution does not make such juvenile 
of the age of majority, would be unnecessary. In other words, 
construing the aforementioned statutory provisions together, and 
giving effect to their plain meaning, the marriage of a juvenile 
under the age of 19 ends the minority status of that juvenile 
unless such juvenile is committed to a state institution. 

[8] The juvenile court, in denying Steven’s motion to termi- 
nate jurisdiction, stated, “[C]learly the marriage of any juvenile 
committed to a state institution or already under the jurisdiction 
of the court, particularly on a criminal matter, shall not make 
such juvenile of the age of majority.” (Emphasis supplied.) 
There is simply no statutory support for this conclusion. If the 
Legislature intended such an additional exception to the general 
provision that marriage terminates minority status, then it could 
have clearly provided such. It is not within the province of the 
courts to read a meaning into a statute that is not warranted by 
legislative language. Memorial Hosp. of Dodge Cty. v. Porter, 4 
Neb. App. 716, 548 N.W.2d 361 (1996), aff’d 251 Neb. 327, 557 
N.W.2d 21 (1996). We decline to expand upon the plain lan- 
guage of §§ 43-247 and 43-2101 to include an exception that 
provides that marriage does not terminate the minority of an 
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individual who is already under the jurisdiction of the juvenile 
court but not committed to a state institution. 

We conclude that pursuant to the plain language of §§ 43-247 
and 43-2101, Steven’s marriage on July 5, 2002, and Cassandra’s 
marriage on May 1, 2002, ended their minority status and that the 
juvenile court no longer had jurisdiction over them. Accordingly, 
the juvenile court erred in denying Steven’s motion to terminate 
jurisdiction and Cassandra’s motion to dismiss the petition. We 
acknowledge that due to our reaching this conclusion, Steven and 
Cassandra lose the benefit of being treated as juveniles under the 
juvenile code, as a result of their marriages. 

We also acknowledge, as aptly discussed in the following dis- 
sent, that other jurisdictions faced with this issue have deter- 
mined that a juvenile court’s jurisdiction continues following a 
juvenile’s marriage. These courts have primarily relied upon the 
beneficent purpose of the juvenile code to reach this conclusion. 
While we certainly agree that our conclusion defeats the under- 
lying purposes and protections afforded juveniles under the juve- 
nile code, we believe that Nebraska’s unique statutory scheme 
leaves us no choice. We reach this conclusion based upon the lan- 
guage of §§ 43-2101 (marriage ends minority) and 43-289 (mar- 
riage of juvenile committed to state institution does not make 
juvenile of age of majority). In none of the cases cited by the 
State in its brief or in the dissent is there a statutory scheme iden- 
tical to that in Nebraska. While the above provisions were added 
to chapter 43 at different times and from different sources, we 
cannot presume that the Legislature was unaware of the plain 
effect of these statutes on the juvenile court’s jurisdiction over a 
married person under the age of 19. If the Legislature did not 
intend for marriage to terminate the jurisdiction of the juvenile 
court in all respects except for those juveniles committed to a 
state institution, then it is incumbent upon the Legislature, not 
this court, to statutorily implement such a rule. 


CONCLUSION 
The juvenile court’s jurisdiction over Steven and Cassandra 
terminated upon their respective marriages. We reverse the order 
of the juvenile court entered on July 19, 2002, denying Steven’s 
motion to terminate jurisdiction and remand the cause to the 
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juvenile court with directions to enter an order reflecting the ter- 
mination of its jurisdiction as to Steven. We reverse the order of 
the juvenile court entered on July 19, 2002, denying Cassandra’s 
motion to dismiss and remand the cause to the juvenile court 
with directions to dismiss the petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 

HANNON, Judge, dissenting. 

I must respectfully dissent from the majority opinion 
because, as I would interpret the Nebraska Juvenile Code, the 
marital status of the juvenile has nothing to do with the juris- 
diction of the juvenile court. Section 43-247(3)(b) grants the 
juvenile court jurisdiction over any “juvenile” that is habitually 
truant from school. Section 43-247 also provides that “the juve- 
nile court’s jurisdiction over any individual adjudged to be 
within the provisions of this section shall continue until the indi- 
vidual reaches the age of majority or the court otherwise dis- 
charges the individual from its jurisdiction.” For the purpose of 
the juvenile code, § 43-245(1) defines the age of majority as 19 
years of age and § 43-245(4) defines “[j]uvenile” as “any person 
under the age of eighteen.” In my view, these definitions are in 
no way ambiguous or subject to interpretation, and in my view, 
these definitions control the meaning of “juvenile” for the pur- 
pose of the juvenile code. 

In my view, § 43-2101 and several other statutes which specif- 
ically provide that minors do or do not reach the age of majority 
upon marriage for various specific purposes do not throw light 
upon the meaning of the juvenile code. I think § 43-2101 deals 
only with the right to contract. In fact, the provision now found 
at § 43-2101 was found in chapter 38 of the Nebraska Revised 
Statutes as late as 1984. See Neb. Rev. Stat. § 38-101 (Reissue 
1984). Traditionally, chapter 38 dealt with the guardianship of 
minors. See id. 

I also point out that the majority’s interpretation of the juvenile 
code will place this state in a minority position, if not in a unique 
position. See Annot., 14 A.L.R. 2d 336 et seq. (1950). A review of 
the cases cited in that annotation shows that while the terms of the 
various states’ statutes vary, the legal traditions concerning minor- 
ity and its termination are quite similar to those of this state, 
and all but one state have concluded that the jurisdiction of the 
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juvenile court is not affected by marital status. The one case hold- 
ing that marriage ends minority for the purpose of a juvenile com- 
mitment was State v. De Marco, 20 Ala. App. 52, 100 So. 574 
(1924). Perhaps that case is distinguishable from the case at hand 
because the commitment order in De Marco committed the juve- 
nile to a training school during her minority. That case does not 
purport to interpret the meaning of a juvenile code, but merely 
applies the meaning of minority to a court order. I would therefore 
affirm the juvenile courts in both cases. 
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but does not accept the conclusions of the pleader. 

3. Pleadings: Appeal and Error. Whether a petition states a cause of action is a ques- 
tion of law, regarding which an appellate court has an obligation to reach a conclu- 
sion independent of that of the inferior court. 

4. Criminal Law. Neb. Rev. Stat. § 28-926 (Reissue 1995) is purely criminal in nature 
and does not provide for an independent civil remedy. 

5. Criminal Law: Public Officers and Employees: Damages. Because Neb. Rev. Stat. 
§ 28-926 (Reissue 1995) is a criminal statute, a prosecution and conviction of public 
servants for the crime of oppression under color of office is necessary before any dam- 
ages or penalties will be assessed. 

6. Statutes: Damages: Penalties and Forfeitures. The effect of a statute that provides 
for recovery of treble damages is to authorize the actual damages to be determined 
and to arbitrarily require the defendant to pay three times the amount of damages, 
which sum is therefore a penalty. 

7. Constitutional Law: Penalties and Forfeitures. Since all penalties must go to the 
benefit of the common schools of the state, a penalty for the benefit of a private per- 
son is prohibited by article VII, § 5, of the Nebraska Constitution. 

8. Criminal Law: Public Officers and Employees: Damages. Treble damages under 
Neb. Rev. Stat. § 28-926 (Reissue 1995) would not be payable to the individual who 
was oppressed. 
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Appeal from the District Court for Lancaster County: JOHN A. 
CoLBorn, Judge. Affirmed. 


Frankie Levi Cole, pro se. 


Don Stenberg, Attorney General, and Amber Fae Herrick for 
appellee. 


IRWIN, Chief Judge, and CARLSON and Moore, Judges. 


CARLSON, Judge. 
INTRODUCTION 

Frankie Levi Cole filed a petition for damages under Neb. 
Rev. Stat. § 28-926 (Reissue 1995) against Brian Wilson, James 
T. Howard, Claude R. Rinke, Janel Sparks, Layne A. Gissler, 
Fred Britten, Jeff Peterson, Brad Exstrom, and Harold W. Clarke 
(collectively appellees). Cole appeals from an order of the dis- 
trict court for Lancaster County sustaining the appellees’ demur- 
rers and dismissing Cole’s petition. We affirm. 


BACKGROUND 
On January 23, 2001, Cole filed a second amended petition 
alleging that the appellees committed oppression under color of 
office in violation of § 28-926, which provides: 

(1) Any public servant or peace officer who, by color of 
or in the execution of his office, shall designedly, willfully, 
or corruptly injure, deceive, harm, or oppress any person, or 
shall attempt to injure, deceive, harm, or oppress any per- 
son, commits oppression under color of office, and shall be 
answerable to the party so injured, deceived, or harmed or 
oppressed in treble damages. 

(2) Oppression under color of office is a Class II 
misdemeanor. 

Cole’s petition alleged that the appellees, all of whom are employ- 
ees of the Nebraska Department of Correctional Services, com- 
mitted certain oppressive acts against Cole between August 2000 
and January 2001 while Cole was an inmate within the Depart- 
ment of Correctional Services. Cole’s petition asked the court to 
impose treble damages against the appellees made payable to him 
and to impose misdemeanor penalties against the appellees. 
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On February 7 and 15, 2001, the appellees, in their individual 
capacities, filed demurrers pursuant to Neb. Rev. Stat. § 25-806 
(Reissue 1995). The demurrers alleged that the district court had 
no jurisdiction over the subject matter of the action, that Cole’s 
petition failed to state a cause of action upon which relief could 
be granted, and that there was a defect of parties. On April 16, 
the trial court sustained the appellees’ demurrers, stating in its 
order as follows: 
[Cole] has brought this action pursuant to Neb.Rev.Stat. 
§28-926, a criminal statute. This statute provides for treble 
damages which, for many years, have not been recoverable 
in Nebraska. Consistent with prior holdings of the District 
Court of Lancaster County, Section 28-926 does not create 
an independent civil remedy. 

The trial court dismissed Cole’s petition, finding that the defects 

of the petition could not be cured by amendment. Cole has filed 

a timely appeal. 


ASSIGNMENTS OF ERROR 
Cole assigns, restated, that the trial court erred in finding that 
§ 28-926 does not provide for an independent civil remedy and 
in finding that treble damages are not recoverable in Nebraska. 


STANDARD OF REVIEW 

[1] When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the court below. Shirley v. Neth, 264 Neb. 138, 646 
N.W.2d 587 (2002); Salkin v. Jacobsen, 263 Neb. 521, 641 
N.W.2d 356 (2002). 

[2] In reviewing an order sustaining a demurrer, an appellate 
court accepts the truth of the facts which are well pled, together 
with the proper and reasonable inferences of law and fact which 
may be drawn therefrom, but does not accept the conclusions of 
the pleader. Shirley v. Neth, supra; Spradlin v. Dairyland Ins. 
Co., 263 Neb. 688, 641 N.W.2d 634 (2002). 

[3] Whether a petition states a cause of action is a question of 
law, regarding which an appellate court has an obligation to reach 
a conclusion independent of that of the inferior court. Id. 
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ANALYSIS 

Cole assigns that the trial court erred in finding that § 28-926 
does not provide for an independent civil remedy and in finding 
that treble damages are not recoverable in Nebraska. Cole’s two 
assignments will be discussed together. 

Recently, the U.S. District Court for the District of Nebraska 
had the opportunity to consider whether a civil cause of action 
exists under § 28-926. In Stagemeyer v. County of Dawson, NE., 
205 F. Supp. 2d 1107 (D. Neb. 2002), the court concluded that in 
the case before it, where the plaintiffs were seeking treble dam- 
ages, § 28-926 did not support a civil cause of action. The court 
also determined that based on the case of LaBenz Trucking v. 
Snyder, 246 Neb. 468, 519 N.W.2d 259 (1994), it is highly ques- 
tionable whether § 28-926 authorizes a civil cause of action seek- 
ing treble damages under any circumstances. In LaBenz 
Trucking, the plaintiffs brought a civil action against a city engi- 
neer pursuant to § 28-926. The plaintiffs contended that § 28-926 
was remedial as to them, rather than penal, because they waived 
treble damages and sought only actual damages. The Nebraska 
Supreme Court stated that it could find no authority to support 
the proposition that a party may convert a purely penal statute 
into a remedial one simply at the election of the party. However, 
the outcome of the LaBenz Trucking case was based on a statute 
of limitations issue and not on whether § 28-926 allows for a 
civil remedy. The court concluded that because § 28-926 is penal 
in nature, a 1-year statute of limitations applied, and that the trial 
court therefore correctly found that the plaintiffs’ cause of action 
was filed out of time. 

[4] Section 28-926 is clearly a criminal statute. It is found 
in chapter 28 (entitled “Crimes and Punishments”), article 9 
(entitled “Offenses Involving Integrity and Effectiveness of 
Government Operation”), of the Nebraska Criminal Code. The 
offense of oppression under color of office is classified in the 
statute as a Class II misdemeanor. The plain language of 
§ 28-926 does not provide a basis from which to infer that a 
civil cause of action exists. Based on the finding in LaBenz 
Trucking v. Snyder, supra, that a party may not convert a purely 
penal statute such as § 28-926 into a remedial one and based 
on the language of the statute, we conclude that § 28-926 is 
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purely criminal in nature and does not provide for an indepen- 
dent civil remedy. 

[5] Because § 28-926 is a criminal statute, a prosecution and 
conviction of public servants for the crime of oppression under 
color of office is necessary before any damages or penalties 
will be assessed. In the instant case, Cole does not allege, nor 
is there anything in the record to indicate, that any of the 
appellees have been convicted of oppression under color of 
office in regard to Cole. Furthermore, if any of the appellees 
had been convicted of such a crime, Cole personally would not 
be entitled to any damages. Although the statute says that the 
person who commits oppression shall be answerable to the 
party oppressed in treble damages, the language cannot mean 
that the damages go to the individual oppressed because this 
would contradict the Nebraska Constitution. Article VII, § 5, of 
the Nebraska Constitution provides: 

[A]ll fines, penalties, and license money arising under the 
general laws of the state . . . shall belong and be paid over 
to the counties respectively where the same may be levied 
or imposed, and all fines, penalties, and license money aris- 
ing under the rules, bylaws, or ordinances of cities, villages, 
precincts, or other municipal subdivision less than a county 
shall belong and be paid over to the same respectively. All 
such fines, penalties, and license money shall be appropri- 
ated exclusively to the use and support of the common 
schools in the respective subdivisions where the same may 
accrue.... 
(Emphasis supplied.) 

[6-8] Section 28-926 allows for treble damages. The effect of 
a statute that provides for recovery of treble damages is to autho- 
rize the actual damages to be determined and to arbitrarily 
require the defendant to pay three times the amount of damages, 
which sum is therefore a penalty. See Abel v. Conover, 170 Neb. 
926, 104 N.W.2d 684 (1960). Since all penalties must go to the 
benefit of the common schools of the state, a penalty for the ben- 
efit of a private person is prohibited by article VII, § 5, of the 
Nebraska Constitution. See Abel v. Conover, supra. Therefore, 
treble damages under § 28-926 would not be payable to the in- 
dividual who was oppressed. Rather, after a conviction of the 
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public servants, the trial court would determine damages based 
on the oppression suffered by the individual, and these damages 
would inure to the common schools of the state in accordance 
with article VII, § 5, of the Nebraska Constitution. We further 
note that if a civil cause of action did exist under § 28-926, a 
plaintiff would have no recovery under the statute, because 
recovery of treble damages by an individual would still be pro- 
hibited by the Nebraska Constitution, and the damages would go 
to the common school fund. See, also, Stagemeyer v. County of 
Dawson, NE., 205 F. Supp. 2d 1107 (D. Neb. 2002) (even if 
§ 28-926 did support civil cause of action, statute would be 
unconstitutional to extent it allowed recovery of treble damages 
unrelated to actual damages). 

The trial court did not err in finding that § 28-926 does not 
provide for an independent civil remedy and that treble damages 
are not recoverable by an individual in Nebraska. Cole’s assign- 
ments are without merit. 


CONCLUSION 
We conclude that § 28-926 does not provide for an independent 
civil remedy. As such, Cole’s petition failed to state a cause of 
action upon which relief could be granted, and the trial court did 
not err in sustaining the appellees’ demurrers to Cole’s petition. 
AFFIRMED. 


FRED BAXTER, APPELLEE, V. NEBRASKA DEPARTMENT 
OF CORRECTIONAL SERVICES, APPELLANT. 
663 N.W.2d 136 


Filed May 27, 2003. No. A-01-674. 


1. Administrative Law: Final Orders: Appeal and Error. A judgment or final order 
rendered by a district court in a judicial review pursuant to the Administrative 
Procedure Act may be reversed, vacated, or modified by an appellate court for errors 
appearing on the record. 

2. Administrative Law: Judgments: Appeal and Error. When reviewing an order of 
a district court under the Administrative Procedure Act for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, is supported by com- 
petent evidence, and is neither arbitrary, capricious, nor unreasonable. 


10. 


11. 
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Constitutional Law: Due Process: Administrative Law. If there is a constitution- 
ally protected liberty interest at stake, then at a minimum, the disciplinary proceed- 
ings must comply with constitutionally adequate due process standards. 

Due Process: Prisoners. In order to implicate the protections of the Due Process 
Clause, there must be a protectable liberty interest of the inmate at stake. 
Constitutional Law: Prisoners: Sentences. The loss of good time is a protected lib- 
erty interest. 

Administrative Law: Prisoners. Prison disciplinary proceedings are not part of a 
criminal prosecution, and the full panoply of rights due a defendant in such proceed- 
ings does not apply. 

Due Process: Statutes: Administrative Law. Disciplinary hearings are sui generis, 
governed by neither the evidentiary rules of a civil trial, a criminal trial, nor an admin- 
istrative hearing. The only limitations are those imposed by due process, a statute, or 
administrative regulations. 

Due Process: Evidence. Due process does not require drug test results and statements 
presented in disciplinary proceedings to be sworn as long as the test results and state- 
ments have sufficient indicia of reliability. 

Constitutional Law: Administrative Law: Witnesses: Prisoners. Prisoners do not 
have an absolute right of confrontation and cross-examination of those furnishing evi- 
dence against them in prison disciplinary proceedings. 

Administrative Law: Witnesses: Prisoners. Prison officials are accorded great dis- 
cretion in prison disciplinary proceedings to refuse to call witnesses whose testimony 
is irrelevant or unnecessary, or who may undermine prison authority. 

___: ___: ___. When the disciplinary committee considers a charged inmate’s 
request to call witnesses with relevant knowledge in the inmate’s defense, the request 
should generally be permitted, unless allowing the inmate to do so will be unduly haz- 
ardous to institutional safety or correctional goals. 


Appeal from the District Court for Lancaster County: JEFFRE 


CHEUVRONT, Judge. Reversed. 


Don Stenberg, Attorney General, and Jennifer Amen for 


appellant. 


Fred Baxter, pro se. 
IrwIN, Chief Judge, and Sievers and INBopy, Judges. 


InNBopy, Judge. 
INTRODUCTION 
The Nebraska Department of Correctional Services (DCS) 


appeals the order of the Lancaster County District Court reversing 
the decision of the DCS Appeals Board affirming the disciplinary 
committee’s finding that Fred Baxter had violated DCS “Rule 
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5-I-H - Drug or Intoxicant Abuse.” For the reasons stated herein, 
we reverse. 


BACKGROUND 

On November 29, 2000, Baxter submitted a urine sample for 
drug or alcohol testing. This sample was taken by a caseworker, 
who filled out a checklist on the “Statement of Testing” form. 
The caseworker also indicated Baxter’s inmate number, recorded 
the time and date the sample was obtained, and signed the 
“Statement of Testing.” Baxter also signed the form. After 
obtaining Baxter’s urine sample, the caseworker filled out the 
“Specimen Record for Drugs of Abuse,” which form included 
Baxter’s inmate number. The urine sample was then placed in the 
hospital evidence refrigerator. Allene Norman, the Director of 
Laboratories for DCS, removed the sample from the refrigerator 
on November 30 for testing, and the testing revealed a positive 
result for cannabinoids. 

On December 1, 2000, a misconduct report was prepared by a 
Corporal Wubbels, due to Baxter’s positive drug test. On 
December 26, Baxter sent an inmate interview request form 
(“kite”) requesting that Wubbels, Norman, and the caseworker be 
present as witnesses at the disciplinary hearing and also attached 
a list of questions for Norman. The matter came on for hearing 
on February 2, 2001. On the date of the hearing, Baxter waived 
his right to an independent confirmatory test to challenge the 
results of the drug test. At the hearing, Baxter appeared with his 
representative, and Wubbels and the caseworker appeared as wit- 
nesses. Baxter’s request to have Norman appear as a witness was 
denied because the disciplinary committee determined that her 
statement answered all relevant questions pertaining to the drug 
test. In making its determination concerning whether Baxter had 
violated DCS rules regarding drug use, the disciplinary commit- 
tee relied upon the misconduct report prepared by Wubbels, the 
testimony of Baxter and the caseworker, the “Specimen Record 
for Drugs of Abuse,” the “Individual Specimen Report,” 
Norman’s statement, and the “kite,” which included Baxter’s 
questions for Norman. 

At the conclusion of the hearing, the disciplinary committee 
found Baxter guilty of the charge of drug or intoxicant abuse in 
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violation of DCS rules and imposed as punishment 90 days’ loss 
of good time and 30 days’ room restriction. Baxter timely 
appealed to the DCS Appeals Board, which upheld the decision 
of the disciplinary committee. The DCS Appeals Board found 
that Norman’s statement was sufficient to establish the reliabil- 
ity of the drug test and that her presence at the hearing was not 
necessary because her statement that was entered answered all 
relevant questions. The DCS Appeals Board also found that 
Wubbels, the reporting employee, had a reasonable belief that 
Baxter had committed an infraction of DCS rules because the 
laboratory report received by Wubbels indicated that Baxter had 
tested positive for cannabinoids. Baxter timely appealed to the 
Lancaster County District Court. 

The matter came on for hearing on May 1, 2001, and the court 
received into the record the transcript and bill of exceptions 
from the DCS proceedings. After arguments by both parties, the 
court took the matter under advisement. On May 16, the district 
court reversed the decision of the DCS Appeals Board, ordered 
the incident to be expunged from Baxter’s record, and ordered 
restoration of his good time. The district court specifically found 
that Norman’s unsworn statement, the fact Norman’s statement 
does not indicate that Baxter’s specimen was tested in accord- 
ance with the protocols set forth in the statement, and the unex- 
plained drug results were insufficient to show that Baxter had 
violated DCS rules regarding drug abuse. 

DCS timely appealed to this court. On August 10, 2001, Baxter 
filed a motion to dismiss this appeal as moot, alleging that “he 
will be released from prison before this case can be submitted to 
the Court or, decided,” which motion was denied as premature. 
DCS then filed a “Notice of Appellant’s Position Regarding Rule 
7C,” alleging that Baxter’s discharge from prison did not moot 
this appeal and that the case falls within the public interest excep- 
tion to the mootness doctrine. This court entered an order on 
March 20, 2002, that based on the public interest exception to the 
mootness doctrine as to the issue, the case should proceed. 


ASSIGNMENT OF ERROR 
The sole assignment of error on appeal is that the district court 
erred in finding that there was not “ “some evidence’ ” sufficient 
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to support the disciplinary committee’s finding of a DCS mule 
violation. 


STANDARD OF REVIEW 

{1] A judgment or final order rendered by a district court ina 
judicial review pursuant to the Administrative Procedure Act 
may be reversed, vacated, or modified by an appellate court for 
errors appearing on the record. Young v. Neth, 263 Neb. 20, 637 
N.W.2d 884 (2002). 

{2] When reviewing an order of a district court under the 
Administrative Procedure Act for errors appearing on the record, 
the inquiry is whether the decision conforms to the law, is sup- 
ported by competent evidence, and is neither arbitrary, capricious, 
nor unreasonable. /d. 


ANALYSIS 

{3-5] It is well settled that if there is a constitutionally pro- 
tected liberty interest at stake, then at a minimum, the disci- 
plinary proceedings must comply with constitutionally adequate 
due process standards. See Wolff v. McDonnell, 418 U.S. 539, 94 
S. Ct. 2963, 41 L. Ed. 2d 935 (1974). In order to implicate the 
protections of the Due Process Clause, there must be a pro- 
tectable liberty interest of the inmate at stake. Lynch v. Nebraska 
Dept. of Corr. Servs., 245 Neb. 603, 514 N.W.2d 310 (1994). See 
Billups v. Nebraska Dept. of Corr. Servs. Appeals Bd., 238 Neb. 
39, 469 N.W.2d 120 (1991). The Nebraska Supreme Court has 
previously held that the loss of good time is a protected liberty 
interest. See Lynch, supra. 

[6,7] However, prison disciplinary proceedings are not part of 
a criminal prosecution, and the full panoply of rights due a 
defendant in such proceedings does not apply. State v. Kerns, 
201 Neb. 617, 271 N.W.2d 48 (1978); Dailey v. Nebraska Dept. 
of Corr. Servs., 6 Neb. App. 919, 578 N.W.2d 869 (1998). 
Disciplinary hearings are sui generis, governed by neither the 
evidentiary rules of a civil trial, a criminal trial, nor an adminis- 
trative hearing. The only limitations are those imposed by due 
process, a statute, or administrative regulations. Dailey, supra. 

In Wolff, supra, the U.S. Supreme Court established the due 
process requirements accorded prison disciplinary proceedings 
and held that when good time credits are a protectable liberty 
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interest, an inmate facing disciplinary charges must receive (1) 
advance written notice of the disciplinary charges; (2) an oppor- 
tunity, when consistent with institutional safety and correctional 
goals, to call witnesses and present documentary evidence in his 
defense; and (3) a written statement by the fact finder of the evi- 
dence relied on and the reasons for the disciplinary action. 
However, such rights must be viewed in light of the prison set- 
‘ting and the necessity of the State to maintain an acceptable 
level of personal safety within those institutions. See id. 

In the instant case, the record reveals that Baxter received 
advance written notice of the disciplinary charges and had an 
opportunity to call witnesses, with the exception of Norman, and 
to present evidence. The finder of fact made a written statement 
of the evidence relied upon and the reasons for the disciplinary 
action. However, this case raises the additional question of 
whether due process requires reports or statements admitted in 
prison disciplinary proceedings to be sworn when the author is 
not present at the proceeding. Because this is a question of first 
impression, we turn to other states for guidance. 

Other courts have allowed unsworn statements and reports 
into evidence in prison disciplinary proceedings. For example, 
in Mtr Burgos v. Coughlin, 108 A.D.2d 194, 488 N.Y.S.2d 847 
(1985), the court held that an unsworn misconduct report was 
admissible as evidence in prison disciplinary proceedings. 
However, in Noreault v. Coombe, 240 A.D.2d 983, 660 N.Y.S.2d 
71 (1997), the court held that an unsworn misconduct report 
must be annulled where the record did not contain facts estab- 
lishing some indicia of reliability. 

Unsworn exhibits have also been admitted in probation revo- 
cation proceedings, which involve a higher standard of proof 
than disciplinary proceedings. For example, in United States v. 
Penn, 721 F.2d 762 (11th Cir. 1983), the defendant appealed 
from the revocation of his probation, contending that the lower 
court erred in admitting both the laboratory reports which indi- 
cated positive drug test results and an unsworn letter from the 
laboratory which summarized the laboratory results. The appel- 
late court held that the hearsay exhibits (laboratory reports and 
letter) were admissible because they were the regular reports of 
a company whose business it is to conduct such tests. 
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[8] We likewise find that due process does not require drug 
test results and statements presented in disciplinary proceedings 
to be sworn as long as the test results and statements have suffi- 
cient indicia of reliability. 

In the instant case, the district court found that Norman’s 
unsworn statement, the fact Norman’s statement does not indi- 
cate that Baxter’s specimen was tested in accordance with the 
protocols set forth in the statement, and the unexplained drug 
results were insufficient to show that Baxter had violated DCS 
rules regarding drug abuse. The laboratory report indicates that 
it is from the Nebraska State Penitentiary Laboratory located in 
Lincoln, Nebraska. It contains the date and time the results were 
printed, Baxter’s name and inmate number, the collection time 
and date, the name of the person collecting the specimen, and 
the results of the test indicating that the inmate tested positive 
for cannabinoids. Norman’s statement sets forth her educational 
background, her employment history with the laboratory, a 
description of the type of test used by the laboratory, and the 
testing procedures. Her statement is also dated and signed. 

We find that the laboratory results and statement, although 
unsworn, are admissible, because the rules of evidence do not 
apply to disciplinary proceedings. Further, the exhibits have 
sufficient indicia of reliability to warrant their admission into 
evidence despite the fact that they are unsworn. Thus, consid- 
ering Norman’s statement and the laboratory results, along 
with the other evidence contained in the record, we find that 
there is “some evidence” sufficient to support the disciplinary 
committee’s decision that Baxter had violated DCS rules 
regarding drug use. Therefore, we reverse the decision of the 
district court. 

This, however, does not end our analysis, since we must also 
consider whether the disciplinary committee erred in rejecting 
Baxter’s request that Norman appear at the hearing as a witness. 
Baxter’s request to have Norman appear as a witness was denied 
because the disciplinary committee determined that Norman’s 
statement answered all relevant questions pertaining to the drug 
test. Stated another way, the disciplinary committee denied 
Baxter’s request to call Norman for the reason that Baxter’s ques- 
tions were not relevant, not that the witness was not relevant. 
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[9,10] Although prisoners do not have an absolute right of con- 
frontation and cross-examination of those furnishing evidence 
against them in prison disciplinary proceedings and prison offi- 
cials are accorded great discretion to refuse to call witnesses 
whose testimony is irrelevant or unnecessary, or who may under- 
mine prison authority, Sepulveda v. Nebraska Dept. of Corr. 
Servs., 9 Neb. App. 133, 609 N.W.2d 42 (2000), both Neb. Rev. 
Stat. § 83-4,122(4) (Reissue 1999) and 68 Neb. Admin. Code, 
ch. 6, § 006.07 (2000), set forth procedures for calling witnesses 
at a disciplinary hearing. 

Section 83-4,122(4) provides: 

The person or persons determining the disposition of the 
charge may also summon to testify any witnesses or other 
persons with relevant knowledge of the incident. The inmate 
charged shall be permitted to question any person so sum- 
moned and shall be allowed to call witnesses and present 
documentary evidence in his or her defense when permitting 
him or her to do so will not be unduly hazardous to institu- 
tional safety or correctional goals. The person or persons 
determining the disposition of charges shall state his, her, or 
their reasons in writing for refusing to call a witness. 
(Emphasis supplied.) 
Similarly, 68 Neb. Admin. Code, ch. 6, § 006.07, provides in 
part: 
A facility disciplinary committee may also summon to tes- 
tify any witnesses or other persons with relevant information 
of the incident. The inmate charged shall be allowed to call 
witnesses with relevant knowledge and present relevant doc- 
umentary evidence in the inmate’s defense when permitting 
the inmate to do so will not be unduly hazardous to institu- 
tional safety or correctional goals. ... A facility disciplinary 
committee shall state its reasons for refusing to call a wit- 
ness in writing. 

(Emphasis supplied.) 

[11] In the instant case, the disciplinary committee denied 
Baxter’s request to have Norman appear as a witness without find- 
ing that allowing the inmate to do so would be unduly hazardous 
to institutional safety or correctional goals. The disciplinary com- 
mittee’s failure to so determine violates both § 83-4,122(4) and 68 
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Neb. Admin. Code, ch. 6, § 006.07. Thus, we find that when the 
disciplinary committee considers a charged inmate’s request to 
call witnesses with relevant knowledge in the inmate’s defense, 
the request should generally be permitted, unless allowing the 
inmate to do so will be unduly hazardous to institutional safety or 
correctional goals. We note that since Baxter has been released 
from DCS, this determination will not affect his case. 


CONCLUSION 

For the reasons stated above, we find that due process does 
not require drug test results and statements presented in disci- 
plinary proceedings to be sworn as long as the test results and 
statements have sufficient indicia of reliability. Thus, the deci- 
sion of the district court is reversed. We further find that when the 
disciplinary committee considers a charged inmate’s request to 
call witnesses with relevant knowledge in the inmate’s defense, 
the request should generally be permitted, unless allowing the 
inmate to do so will be unduly hazardous to institutional safety 
or correctional goals. 

REVERSED. 


THE EQUITABLE BUILDING AND LOAN ASSOCIATION OF 
GRAND ISLAND, NEBRASKA, A FEDERAL SAVINGS BANK, APPELLEE, 
Vv. EQUITABLE MORTGAGE CORPORATION, APPELLANT. 

662 N.W.2d 205 


Filed May 27, 2003. No. A-01-919. 


1. Injunction: Equity. An action for injunction sounds in equity. 

Equity: Appeal and Error. In an appeal of an equitable action, an appellate court 
tries factual questions de novo on the record and reaches a conclusion independent of 
the findings of the trial court, provided, where credible evidence is in conflict on a 
material issue of fact, the appellate court considers and may give weight to the fact 
that the trial judge heard and observed the witnesses and accepted one version of the 
facts rather than another. 

3. Injunction. An injunction is an extraordinary remedy and ordinarily should not be 
granted except in a clear case where there is actual and substantial injury. Such a rem- 
edy should not be granted unless the right is clear, the damage is irreparable, and the 
remedy at law is inadequate to prevent a failure of justice. 

4. Names: Proof. In a case for trade name infringement, the plaintiff has the burden to 
prove by a preponderance of the evidence the existence of (1) a valid trade name 
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entitled to protection and (2) a substantial similarity between the plaintiff's and the 
defendant’s names, which would result in either actual or probable deception or con- 
fusion by ordinary persons dealing with ordinary caution. 


Oy iat . The evil sought to be eliminated by trade name protection is confusion. The 
burden is upon the plaintiff to show whether the likelihood of such confusion exists. 
6. : . The likelihood of confusion in the use of trade names can be shown by 


presenting circumstances from which courts might conclude that persons are likely to 
transact business with one party under the belief they are dealing with another party. 
If the similarity is such as to mislead purchasers or those doing business with the com- 
pany, acting with ordinary and reasonable caution, or if the similarity is calculated to 
deceive the ordinary buyer in ordinary conditions, it is sufficient to entitle the one first 
adopting the name to relief. 

7. Names. One trade name is not an infringement of another if ordinary attention of per- 
sons or customers would disclose the differences. 

8. Names: Words and Phrases. Generic words, whose primary meaning is merely 
descriptive of the business to which they are applied or which are such as are in com- 
mon use for that purpose, cannot be exclusively appropriated as a trade name. 

9. Names. As a matter of law, no one is entitled to the exclusive use of descriptive adjec- 
tives of the language. These terms may be used by all the world in an honestly 
descriptive and nondescriptive manner. 


Appeal from the District Court for Hall County: JAMEs 
LIVINGSTON, Judge. Reversed and remanded with directions to 
dismiss. 


Terry R. Wittler, of Cline, Williams, Wright, Johnson & 
Oldfather, L.L.P., for appellant. 


Earl D. AhIschwede, of Mayer, Burns, Ahlschwede & Koenig, 
for appellee. 


SIEVERS, INBoDy, and Moore, Judges. 


Mook, Judge. 
INTRODUCTION 

Equitable Building and Loan Association of Grand Island, 
Nebraska, a federal savings bank (Equitable Building and Loan), 
filed an action in the district court for Hall County seeking to 
enjoin Equitable Mortgage Corporation (Equitable Mortgage) 
from using the name “Equitable” in providing financial services 
within the State of Nebraska. The trial court determined that 
actual confusion resulted from there being two “‘Equitables’ ” in 
the home mortgage lending business in Grand Island and enjoined 
Equitable Mortgage from using the name “Equitable” within 
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Grand Island or within 60 miles of the city limits of Grand Island. 
For the following reasons, we reverse, and remand with directions 
to dismiss. 


BACKGROUND 

Equitable Building and Loan is a federal savings bank located 
in Grand Island with three office locations. It was formed initially 
as a mutual association in Nebraska and commenced doing busi- 
ness in Grand Island in March 1882, converting to a federal sav- 
ings bank chartered under federal law in 1995. Equitable Building 
and Loan promotes itself as a full-service bank with the slogan 
“Your Next Bank” to emphasize its banking services. It is the 
third largest federal savings bank in Nebraska and offers its cus- 
tomers a full range of banking services, including mortgage loans, 
consumer loans, home equity loans, debit and ATM cards, safe 
deposit boxes, a travel club for seniors, certificates of deposit, 
checking services, individual retirement accounts, money market 
accounts, savings accounts, and voice-access banking. Equitable 
Building and Loan’s primary area of business is Hall County and 
within a 50- to 60-mile radius of Grand Island. In addition to Hall 
County, it also does mortgage lending in Adams, Buffalo, 
Hamilton, Howard, and Merrick Counties. 

Although Equitable Building and Loan engages in other areas 
of lending, 75 percent of its loans are residential real estate loans. 
In the year 2000, Equitable Building and Loan closed between 
300 and 350 conventional mortgage loans. The company does not 
handle subprime loans. Subprime lending, as it relates to mort- 
gage loans, means lending to individuals who do not qualify for a 
bank’s best lending rate, who do not meet the requirements of the 
secondary market, who have primary housing debt-to-income 
ratios greater than 26 to 30 percent, and who have total 
debt-to-income ratios greater than 36 to 40 percent. Equitable 
Building and Loan does have a procedure for referring such loans 
to another lender for review, and often, if that loan is approved by 
the subprime lender, Equitable Building and Loan will then 
receive a fee for that referral. 

Equitable Building and Loan has a substantial budget for news- 
paper, radio, television, and other advertising. Its 2000 expendi- 
tures for advertising in the Grand Island and surrounding area 
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were over $341,000. Equitable Building and Loan developed a 
logo in approximately late 1998 or early 1999 that features a styl- 
ized pyramid next to the word “Equitable” in large type. Some of 
Equitable Building and Loan’s newspaper advertising uses the 
logo, the word “Equitable,” and the company’s slogan, but does 
not include the company’s full name. Since approximately 1999, 
Equitable Building and Loan employees have answered the tele- 
phone with the phrase “‘ ‘Good morning, Equitable,’” or “ ‘Good 
afternoon, Equitable.’” Equitable Building and Loan’s offices 
have signs prominently featuring the word “Equitable” in large 
type next to the company’s logo, with the company’s full name in 
smaller type. 

Equitable Building and Loan advertises in the Grand Island 
yellow pages under the heading “Mortgages,” as well as under the 
headings “Banks” and “Savings and Loans.” Its yellow pages 
advertisement is blue with white type, prominently featuring its 
pyramid logo in green, with its main telephone number and the 
word “Equitable” in large type. The slogan “Your Next Bank” is 
printed under the word “Equitable.” The company’s full name, its 
three street addresses with their respective telephone numbers, its 
Web site address, and the phrases “Full-Service” and “Home- 
Owned Since 1882” appear in much smaller type. Equitable 
Building and Loan also has a black and white display advertise- 
ment in the white pages with similar content to its yellow pages 
advertisement, again prominently featuring its pyramid logo, the 
word “Equitable” in large type, and the slogan “Your Next Bank.” 

Equitable Mortgage was incorporated in Missouri in 1996 by 
David Olson and Tom Mullen. It initially opened an office in 
Lincoln, Nebraska, followed by offices in Springfield, Missouri, 
and Omaha, Nebraska. Equitable Mortgage opened its office in 
Grand Island in February 2000. Before choosing the name 
Equitable Mortgage, Olson verified that the name was available 
in Nebraska by calling the Secretary of State’s office. In 1996, © 
Equitable Mortgage’s first year of business, it did a limited 
amount of business in Hall County, and each year prior to open- 
ing an office there, its business in Hall County increased. 
Mullen testified that at the time Equitable Mortgage made its 
decision to open an office in Grand Island, he knew that there 
was a mortgage-lending firm called Equitable Building and 
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Loan that had referred some business to Equitable Mortgage, but 
was not aware that Equitable Building and Loan was located in 
Grand Island. In addition to Nebraska and Missouri, Equitable 
Mortgage is also licensed to do business in Iowa and South 
Dakota, and it actively makes loans in those four states. At the 
time of trial, it was in the process of becoming relicensed to do 
business in Kansas. 

Equitable Mortgage is both a mortgage broker and a mort- 
gage banker. A mortgage broker simply brings the borrower and 
the lender together, while a mortgage banker actually lends its 
own money, closes the loans, earns a service premium for the 
loans, and then sells the loans to another bank. Equitable 
Mortgage makes most of its mortgage loans as subprime loans, 
focusing on customers whose credit ratings would make it diffi- 
cult for them to obtain traditional or conventional loans, but it 
also offers conventional loans. Olson testified that it is difficult 
for Equitable Mortgage to compete directly with banks similar 
to Equitable Building and Loan on conventional loans due to the 
fees Equitable Mortgage must charge because of selling its loans 
to other financial institutions. Equitable Mortgage solicits busi- 
ness primarily through referrals from Realtors, insurance agents, 
and other financial professionals. Equitable Mortgage does not 
make consumer loans or provide any of the other banking ser- 
vices offered by Equitable Building and Loan. Of the 41 loans 
made by Equitable Mortgage’s Grand Island office during the 
year 2000, it closed 30 subprime loans and 11 conventional 
loans, 73 percent and 26 percent, respectively, of that office’s 
business. Equitable Mortgage solicits business in Nebraska in 
Adams, Antelope, Butler, Clay, Colfax, Dodge, Douglas, Dundy, 
Fillmore, Frontier, Gage, Garfield, Hall, Holt, Keith, Lancaster, 
Lincoln, Madison, Pierce, Platte, Saline, Sarpy, Sherman, and 
Wayne Counties. 

Equitable Mortgage does no newspaper, radio, or television 
advertising in Hall County. The year before Equitable Mortgage 
opened its Grand Island office, it had a listing in the yellow 
pages of the Grand Island telephone directory showing its 
Lincoln address and a toll-free telephone number. Equitable 
Mortgage has continued to be listed in the Grand Island yellow 
pages since opening an office there. During the first 4 years in 
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which Equitable Mortgage did business in Nebraska, Equitable 
Building and Loan never objected to Equitable Mortgage’s yel- 
low pages advertisements or its use of the name “Equitable.” 

Equitable Mortgage advertises in the yellow pages under the 
heading “Mortgages.” Its yellow pages advertisements are black 
and white, have the slogan “Home Loans for Any Purpose,” and 
include Equitable Mortgage’s name, logo, telephone number, 
street address, and Web site address. The words “Equitable” and 
“Mortgage” are printed in type of equal size, with the word 
“Corporation” below them in fine print. Equitable Mortgage’s 
advertisements indicate that it specializes in real estate pur- 
chases and refinancing, debt consolidation, “FHA/VA” loans, 
100-percent purchase programs, conventional loans, home 
improvement, no- and slow-credit programs, and low rates. The 
advertisements also indicate that Equitable Mortgage has 25 
years’ experience. Equitable Mortgage’s logo consists of a paper 
and a quill pen, and it tries to use that logo on as many of its for- 
mal documents and pieces of correspondence as possible. In the 
white pages, Equitable Mortgage appears with a bold type list- 
ing, but not a display advertisement. 

Before opening the Grand Island office, Olson called on busi- 
nesses in the Grand Island area, trying to develop referrals, and 
Equitable Mortgage received a substantial number of referrals 
from the area prior to the year 2000. In the second half of 1999, 
Olson called on two loan officers at Equitable Building and 
Loan. At that time, Equitable Mortgage had not yet decided to 
open a Grand Island office. Soon after the sales call, Equitable 
Mortgage received three or four calls from potential borrowers 
who had been referred to it by Equitable Building and Loan and 
Equitable Mortgage received a potential borrower’s completed 
loan application documents that had been forwarded by 
Equitable Building and Loan. 

Equitable Mortgage’s Grand Island office is located approxi- 
mately one block from Equitable Building and Loan’s drive-in 
facility and about one and a half blocks from Equitable Building 
and Loan’s main office. There is a sign outside Equitable 
Mortgage’s Grand Island office bearing its logo and the com- 
pany’s full name, with the word “Corporation” being in smaller 
type beneath the words “Equitable Mortgage.” 
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Shortly after the Grand Island office opened, Olson and Mark 
Tracy, the office manager for Equitable Mortgage’s Grand 
Island office, called on representatives of Equitable Building 
and Loan. Olson thought that they had been invited to make a 
sales presentation, but Equitable Building and Loan was actu- 
ally concerned about Equitable Mortgage’s move to Grand 
Island and use of the name “Equitable Mortgage.” After the 
meeting, Olson sent Equitable Building and Loan a letter dated 
February 14, 2000, explaining that Equitable Mortgage could 
not compete with Equitable Building and Loan on conventional 
loans because of Equitable Mortgage’s higher underwriting and 
processing fees and that Equitable Mortgage’s primary goal in 
getting into conventional lending was to “take advantage of the 
refinance boom.” On February 17, Equitable Building and 
Loan’s counsel sent a letter demanding that Equitable Mortgage 
cease using the name “Equitable” in the Grand Island area. 

Equitable Building and Loan filed a petition for injunctive 
relief on March 20, 2000, alleging that Equitable Mortgage’s 
name was deceptively similar to Equitable Building and Loan’s 
name and was a deceptive trade practice as defined by Neb. Rev. 
Stat. § 87-302 (Reissue 1999). Equitable Building and Loan fur- 
ther alleged that the use of the name “Equitable Mortgage” 
would tend to lead to confusion between the parties on the part 
of customers, prospective customers, creditors, suppliers, and 
others. Equitable Building and Loan alleged that it had continu- 
ously used the name “Equitable” in connection with providing 
loan services in Grand Island since 1882 and that this trade 
name had acquired a secondary meaning apart from its primary 
and generic significance in the minds of the public. 

At trial, to support its allegations of confusion between the 
parties, Equitable Building and Loan presented evidence by 
members of the public and others interested in mortgage lending. 
This evidence indicated that individuals have come to one of 
Equitable Building and Loan’s offices looking for employees of 
Equitable Mortgage. There was also an incident where an officer 
from another bank called Equitable Building and Loan in the 
process of attempting to contact an employee of Equitable 
Mortgage. In another instance, a customer of Equitable Mortgage 
told a Realtor that he had arranged financing through “Equitable 
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with Mark.” The Realtor incorrectly assumed that the customer 
was referring to Equitable Building and Loan and its loan officer 
Mark Kersten. After several telephone calls between the Realtor 
and her client, the Realtor discovered that the client really meant 
Mark Tracy at Equitable Mortgage. Another real estate broker 
testified that he was confused when he received solicitations 
from Equitable Mortgage, thinking that the solicitation had come 
from Equitable Building and Loan. Both of the Realtors who tes- 
tified at trial to instances of personal confusion agreed that the 
difference between the parties was now clear to them. Similarly, 
the president of Equitable Building and Loan, who was 
employed by another bank when Equitable Mortgage’s Grand 
Island office opened, testified that “when it first came out, I had 
— I had a question but as a member of the financial community, 
I was able to discern the difference.” 

Kersten testified about people calling him and inquiring if he 
was with “the Equitable downtown that’s always been here” or 
“the other company.” Kersten also indicated that some confusion 
arises from the fact that he has the same first name as Mark 
Tracy at Equitable Mortgage. The post office has delivered mail, 
correctly addressed to Equitable Mortgage, to Equitable 
Building and Loan. One Equitable Building and Loan employee 
estimated that she receives six to seven telephone calls per 
month from persons attempting to contact Equitable Mortgage, 
while another indicated that she receives approximately two 
such calls per week. 

Grand Island attorney Ronald Depue and Equitable Building 
and Loan’s counsel were representing the buyer and seller, 
respectively, in a real estate transaction. Depue testified that the 
buyer told him that financing had been arranged through 
“Equitable.” Depue assumed that his client meant Equitable 
Building and Loan, when the client had actually arranged financ- 
ing through Equitable Mortgage. The confusion resulted in a 
problem with ordering title insurance for the transaction, but this 
problem was resolved with Equitable Mortgage’s cooperation. 

Tracy testified that customers have come to his office and 
have indicated that they had been looking for him at Equitable 
Building and Loan’s office. Tracy did not recall any customers 
contacting his office looking for Kersten. Tracy had received 
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telephone calls from people attempting to reach Equitable 
Building and Loan. Tracy has also had customers ask him 
whether Equitable Mortgage was a part of Equitable Building 
and Loan, and in response, he has informed those customers that 
the two companies are different businesses. 

The district court entered an order on July 17, 2001, enjoining 
Equitable Mortgage from using the word “Equitable” within the 
city limits of Grand Island and an area within 60 miles of the 
Grand Island city limits. The trial court cited Nebraska Irrigation, 
Inc. v. Koch, 246 Neb. 856, 523 N.W.2d 676 (1994), and found 
that actual confusion, whether intentionally or unintentionally 
perpetrated, resulted from there being two “Equitables” in the 
home mortgage lending business in Grand Island. The trial court 
found that Equitable Building and Loan spent well over 100 years 
and a considerable amount of money establishing the trade name 
“Equitable” and making it synonymous with real estate mortgages 
in the trade area sought to be protected. Equitable Mortgage sub- 
sequently perfected its appeal to this court. 


ASSIGNMENTS OF ERROR 
Equitable Mortgage asserts, restated, that the district court 
erred in finding that Equitable Building and Loan had sustained 
its burden of proving unfair competition by Equitable Mortgage 
and in permanently enjoining Equitable Mortgage from using 
the name “Equitable” within the city of Grand Island and within 
60 miles of the Grand Island city limits. 


STANDARD OF REVIEW 

[1,2] An action for injunction sounds in equity. Reichert v. 
Rubloff Hammond, L.L.C., 264 Neb. 16, 645 N.W.2d 519 (2002). 
In an appeal of an equitable action, an appellate court tries fac- 
tual questions de novo on the record and reaches a conclusion 
independent of the findings of the trial court, provided, where 
credible evidence is in conflict on a material issue of fact, the 
appellate court considers and may give weight to the fact that the 
trial judge heard and observed the witnesses and accepted one 
version of the facts rather than another. Id. 

[3] An injunction is an extraordinary remedy and ordinarily 
should not be granted except in a clear case where there is actual 
and substantial injury. Such a remedy should not be granted 
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unless the right is clear, the damage is irreparable, and the rem- 
edy at law is inadequate to prevent a failure of justice. Nebraska 
Irrigation, Inc. v. Koch, supra. 


ANALYSIS 

[4] In acase for trade name infringement, the plaintiff has the 
burden to prove by a preponderance of the evidence the exis- 
tence of (1) a valid trade name entitled to protection and (2) a 
substantial similarity between the plaintiff’s and the defendant’s 
names, which would result in either actual or probable deception 
or confusion by ordinary persons dealing with ordinary caution. 
Nebraska Irrigation, Inc. v. Koch, 246 Neb. 856, 523 N.W.2d 
676 (1994). 

[5,6] The evil sought to be eliminated by trade name protec- 
tion is confusion. The burden is upon the plaintiff to show 
whether the likelihood of such confusion exists. Jd. The likeli- 
hood of confusion in the use of trade names can be shown by 
presenting circumstances from which courts might conclude 
that persons are likely to transact business with one party under 
the belief they are dealing with another party. If the similarity is 
such as to mislead purchasers or those doing business with the 
company, acting with ordinary and reasonable caution, or if the 
similarity is calculated to deceive the ordinary buyer in ordinary 
conditions, it is sufficient to entitle the one first adopting the 
name to relief. Id. 

One of the earliest Nebraska cases concerning trade name liti- 
gation is Miskell v. Prokop, 58 Neb. 628, 79 N.W. 552 (1899). In 
that case, the Nebraska Supreme Court upheld the trial court’s 
determination that the plaintiff who used the trade name “Racket 
Store” for his mercantile business was not entitled to enjoin the 
defendant from his use of the name “New York Racket Store” for 
a similar business located near the plaintiff’s business in the same 
town. The sign in front of the defendant’s store displayed the 
words “New York” in much smaller letters than the words “Racket 
Store.” The Nebraska Supreme Court held that in view of all of 
the evidence, including a consideration of the entire wording of 
the signs, it could not say that the trial court’s ruling was wrong. 

In Personal Finance Co. v. Personal Loan Service, 133 Neb. © 
373, 275 N.W. 324 (1937), the plaintiff was a small loan company 
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licensed to transact business under the name “Personal Finance 
Company.” The defendant, “Personal Loan Service,” was formed 
by a former manager of the plaintiff. This individual quit work for 
the plaintiff, formed the defendant corporation, and opened a sim- 
ilar business across the street from the plaintiff. The evidence sug- 
gested that about 35 of the approximately 2,600 customers con- 
tacted by this individual when working for the plaintiff had since 
transferred their business to the defendant, although the reason for 
their transfers was not disclosed by the record. The defendant also 
hired away one of the plaintiff’s cashiers and adopted business 
stationery strikingly similar to that used by the plaintiff. 

The trial court denied the plaintiff’s request for an injunction, 
and the Nebraska Supreme Court reversed that decision. The 
Supreme Court defined the issue as follows: 

The question for decision here is whether the manner in 
which the defendant was conducting its business under its 
corporate name amounts to unfair competition. The courts 
say that unfair competition means any conduct in a trade or 
business whereby one party, by deceptive means, transacts 
his business with the public in such a manner as to leave the 
public with the impression that they are actually dealing 
with another. The doctrine involves misrepresentation, 
either express or implied. [Citation omitted.] It will be noted 
that to invoke this rule some deception must be practiced 
upon the public whereby it is likely to become misled or 
confused. The effect of the defendant’s conduct upon the 
public is the gist of plaintiff’s night to equitable interference. 

Id. at 376-77, 275 N.W. at 326. 

The Supreme Court also stated: 

While rival tradesmen may lawfully compete for the 
patronage of the public, they have no right, by either imitat- 
ing devices, or unfair means, to beguile prospective cus- 
tomers into dealing with them under the erroneous belief 
that they are dealing with their rivals. The right to protection 
is not based on the harmless use of particular words, or a 
name, but upon the likelihood of an appropriation of the 
competitor’s business to his injury under a mistaken belief. 
To entitle the plaintiff to such relief, it is not necessary to 
prove that deception has actually resulted, but sufficient to 
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show a calculation to deceive, and from all the facts and cir- 
cumstances deception and confusion [are] likely to arise. 
Id. at 377-78, 275 N.W. at 327. 

Following its de novo review of the case, the Supreme Court 
concluded that the defendant intended to mislead and confuse 
the plaintiff’s customers, that the defendant intended to beguile 
those customers into dealings with the defendant under the 
belief that they were dealing with the plaintiff, and that contin- 
ued confusion was likely to result from such conduct. 

In Dahms v. Jacobs, 201 Neb. 745, 272 N.W.2d 43 (1978), the 
Nebraska Supreme Court affirmed the decision of the trial court 
refusing a request by the proprietor of a clothing store in York, 
Nebraska, using the trade name “The Depot” for an injunction 
against the defendant, who was operating a similar clothing 
store in Crete, Nebraska, under the name “The Denim Depot.” 
The plaintiff had also taken steps to open a “‘depot’” in 
Fairbury, Nebraska, id. at 747, 272 N.W.2d at 44, and to change 
the name of his store in Seward, Nebraska, to “The Depot.” The 
Dahms court explained: 

Under our economic system, competition between enter- 
prises is thought to be a desirable objective. Protection of 
trademarks promotes this objective in two ways: The trade 
names allow the public to distinguish between the goods and 
services of the various merchants, and the merchants reap 
the benefits (or suffer the consequences) of their efforts. 

201 Neb. at 746, 272 N.W.2d at 44. 

The Dahms court noted that no precise rules can be laid down 
to determine whether trade name confusion exists or is likely to 
arise. It further stated that among the considerations are (1) 
degree of similarity in the products offered for sale; (2) geo- 
graphic separation of the two enterprises and the extent to which 
their trade areas overlap; (3) extent to which the stores are in 
actual competition; (4) duration of use without actual confusion; 
and (5) actual similarity, visually and phonetically, between the 
two trade names. In considering these factors, the Dahms court 
found some overlap of the trade areas for York and Crete and a 
substantial similarity of the parties’ products in certain areas. The 
court also found that there was some competition between the 
parties’ stores. The court stated, “In a close case, those factors 
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would add to the weight of the plaintiff’s evidence in that they 
would increase the likelihood of confusion between two similar 
names.” Id. at 747, 272 N.W.2d at 45. 

{7] The Dahms court considered the determinative factor in the 
case to be the actual degree of similarity between the two names. 
The court was unable to find that the two names were so alike that 
they were likely to cause confusion in the minds of the public. It 
Stated: ‘“‘Whether seen side-by-side, or at different times, the 
names, although similar, are distinguishable. One trade name is 
not an infringement of another if ordinary attention of persons or 
customers would disclose the differences.” /d. at 748, 272 N.W.2d 
at 45, citing Miskell v. Prokop, 58 Neb. 628, 79 N.W. 552 (1899). 
The Dahms court went on to state: 

We should not be understood to say that the addition of 
a single word will always entitle a defendant to judgment 
in a suit alleging infringement of a trade name. We simply 
hold that the plaintiff in this case has failed to show, as he 
must, either actual or probable confusion. 
201 Neb. at 748, 272 N.W.2d at 45. 

The most recent Nebraska case on this issue is Nebraska 
Irrigation, Inc. v. Koch, 246 Neb. 856, 523 N.W.2d 676 (1994). 
In that case, the plaintiff used the trade name “Nebraska 
Irrigation” in connection with its business of selling parts and 
equipment for center-pivot irrigation systems. The plaintiff, who 
did not sell or install complete irrigation systems, had 1,200 cus- 
tomers located around the world, 400 of which were in Nebraska. 
The plaintiff’s manufacturing plant was located in Columbus, 
Nebraska, and it had annual sales of approximately $2.5 million. 
The defendant, who used the trade name “Nebraska Irrigation 
Sales & Equipment,” was a retailer of complete irrigation sys- 
tems, and also sold parts and provided service. Ninety percent of 
its sales were new installations of a particular brand of irrigation 
system, with the other 10 percent coming from services and 
replacement parts. The defendant’s annual sales were approxi- 
mately $900,000. 

The trial court granted an injunction, but on appeal, the 
Nebraska Supreme Court vacated that decision and remanded the 
cause with directions to dismiss the petition. The Supreme Court 
found that the combination of “Nebraska” and “Irrigation” was a 
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trade name that could be protected against unfair competition. 
The Supreme Court then turned to an analysis of the case under 
the factors set forth in Dahms v. Jacobs, 201 Neb. 745, 272 
N.W.2d 43 (1978). In Nebraska Irrigation, Inc. v. Koch, supra, the 
Supreme Court noted that while both parties sold irrigation equip- 
ment, most of the defendant’s sales involved sales of complete 
irrigation systems of exclusively one brand. The plaintiff sold 
parts primarily to resellers. The defendant regularly provided 
repair and installation service, something not provided by the 
plaintiff. The Supreme Court found that the degree of similarity 
between the parties’ products was not great. With regard to geo- 
graphic considerations, the Supreme Court noted that the parties 
operated out of different locations, with the plaintiff’s trade area 
extending throughout the western United States and into some 
foreign countries and the defendant’s trade area, which only 
extended within a 100-mile radius of Imperial, Nebraska, over- 
lapping only a relatively small portion of the plaintiff’s trade area. 

The Supreme Court next considered the extent to which the 
parties were in actual competition, stating that this factor should 
be considered to determine how much weight to give to the 
overlap in trade areas. The record reflected that the parties were 
not selling their products to the same customers, and the 
Supreme Court concluded that the extent to which the two par- 
ties were in actual competition was minimal. As to the duration 
of the use of a name without actual confusion, the plaintiff tes- 
tified that he had been held accountable on numerous occasions 
for prices listed in the defendant’s advertisements, but did not 
testify to any specific instances of confusion. The Supreme 
Court accordingly found no evidence of confusion. The record 
failed to establish that the defendant intended to avail himself of 
the plaintiff’s reputation or to transact business as “Nebraska 
Irrigation.” Finally, in considering the actual similarity of the 
parties’ names, the Supreme Court found that a careful exami- 
nation of the names “Nebraska Irrigation” and “Nebraska 
Irrigation Sales & Equipment” would prevent the public from 
being deceived and that the names, whether seen side by side or 
at different times, were distinguishable. 

The Supreme Court concluded that although there existed an 
overlap in the parties’ trade areas, the products offered by the 
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parties were not substantially similar and the parties did not com- 
pete for the same customers. The Supreme Court gave greater 
weight to the fact that the two names were not so similar that they 
were likely to cause confusion in the public’s minds. Because the 
plaintiff failed to meet its burden of proving by a preponderance 
of the evidence either actual or probable confusion in the use of 
the trade names “Nebraska Irrigation” and “Nebraska Irrigation 
Sales & Equipment,” the Supreme Court vacated the decision of 
the district court and remanded the cause with directions to dis- 
miss the plaintiff’s petition. 

We turn next to an application of the foregoing principles to 
the present case. 


Degree of Similarity Between 
Products Offered for Sale. 

Equitable Building and Loan is a full service bank and offers a 
wide range of banking services not offered by Equitable 
Mortgage, whereas Equitable Mortgage only offers real estate 
mortgages. While Equitable Building and Loan also offers real 
estate mortgages, those mortgages are only in the form of con- 
ventional loans. Equitable Mortgage offers primarily subprime 
loans, although it also offers some conventional loans. Equitable 
Building and Loan does not offer subprime loans, but has a proc- 
ess of referring that type of business to other financial institutions 
and sometimes receives a fee for these referrals. We conclude that 
there is some degree of similarity in the products offered for sale 
by the parties, namely, conventional real estate mortgages, but 
that each party focuses on or offers certain products either not 
offered or not specialized in by the other party. The degree of sim- 
ilarity between the parties’ products is small. 


Geographic Separation of Parties 
and Overlap of Trade Areas. 

The parties both have offices located in Grand Island. 
Equitable Building and Loan’s trade area extends within a 50- 
to 60-mile radius of Grand Island in Hall County and into some 
of the surrounding counties. Equitable Mortgage’s trade area 
extends throughout Nebraska, as well as Missouri, Iowa, and 
South Dakota, with future business anticipated in Kansas. Thus, 
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Equitable Mortgage’s trade area overlaps the entirety of 
Equitable Building and Loan’s trade area. 


Extent to Which Parties Are in Actual Competition. 

Both parties have clientele seeking mortgage loans on real 
estate, and both are lending in the same geographical area. 
However, Equitable Mortgage does mostly subprime lending, 
which is something that Equitable Building and Loan refers out 
to other financial institutions. The parties’ actual competition 
arises from the offer of conventional mortgage loans. In the year 
2000, Equitable Mortgage closed 11 conventional real estate 
loans while Equitable Building and Loan closed between 300 
and 350 such loans. In other words, Equitable Mortgage closed 
only 3 to 4 percent of the total conventional real estate loans 
closed by Equitable Building and Loan. Further, the parties mar- 
ket themselves differently. Equitable Building and Loan has an 
extensive advertising budget and advertises widely to the public 
through newspapers, billboards, radio, and other media. Its 
advertising emphasizes that it is a full-service bank. Equitable 
Mortgage utilizes yellow pages advertising, although to a lesser 
extent than Equitable Building and Loan. It markets itself 
directly to other financial professionals and seeks referrals of 
customers. We find that the degree of actual competition between 
the parties is minimal. 


Duration of Use of Name Without Actual Confusion. 

Evidence was presented showing receipt of misdirected tele- 
phone calls, misdelivered mail, and customers entering the 
wrong business office. Some of the “confusion” noted in the 
record seems to stem more from the fact that both parties have 
employees with the first name “Mark,” rather than from any con- 
fusion on the part of actual customers over with which company 
they desired to do business. In fact, the specific examples of con- 
fusion cited in the record are not instances where a customer was 
confused or misled into thinking he or she was doing business 
with Equitable Building and Loan, when he or she was actually 
doing business with Equitable Mortgage. Rather, the examples in 
the record are more in the nature of miscommunication between 
customers and other individuals that the parties were already 
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dealing with in various transactions. The type of confusion pre- 
sented in the record is the kind that ordinary efforts can discern 
and avoid. Further, many of the “confused” individuals were pro- 
fessionals who have presumably corrected their initial confusion 
between the parties. There is nothing in the record to suggest that 
Equitable Mortgage had any intent, when it opened an office in 
Grand Island, to capitalize on the name recognition established 
by Equitable Building and Loan. 

[8,9] It appears that some of the confusion in the record arises 
because Equitable Building and Loan began using only the word 
“Equitable” in its advertising and communication with the pub- 
lic. While Equitable Building and Loan may have a valid, pro- 
tectable interest in their full name (an issue not directly decided 
by the trial court), it does not follow that a protectable trade 
name exists in the word “Equitable.” Nebraska case law holds 
that generic words, whose primary meaning is merely descrip- 
tive of the business to which they are applied or which are such 
as are in common use for that purpose, cannot be exclusively 
appropriated as a trade name. Nebraska Irrigation, Inc. v. Koch, 
246 Neb. 856, 523 N.W.2d 676 (1994). As a matter of law, no 
one is entitled to the exclusive use of descriptive adjectives of 
the language. These terms may be used by all the world in an 
honestly descriptive and nondescriptive manner. /d. 


Actual Similarity of Trade Names. 

We give great weight to this factor, as did the Nebraska 
Supreme Court in Dahms v. Jacobs, 201 Neb. 745, 272 N.W.2d 43 
(1978), and Nebraska Irrigation, Inc. v. Koch, supra. A careful 
examination of the names “Equitable Mortgage” and “Equitable 
Building and Loan” would prevent the public from being 
deceived. We find that the names, whether seen side-by-side or at 
different times, are distinguishable. We also note that the logos 
used by each party are very distinct and readily distinguishable. 

In summary, based upon our de novo review, we conclude that 
Equitable Building and Loan is not entitled to protection of the 
trade name “Equitable.” The evidence presented did not show 
that customers were likely to transact business with Equitable 
Mortgage under the belief that they are dealing with Equitable 
Building and Loan. Nothing in the record supports a conclusion 
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that Equitable Mortgage attempted to misrepresent or deceive the 
public into the erroneous belief that they were dealing with 
Equitable Building and Loan, unlike the situation in Personal 
Finance Co. v. Personal Loan Service, 133 Neb. 373, 275 N.W. 
324 (1937). Finally and most importantly, ordinary attention dis- 
closes the difference between the two names. Equitable Building 
and Loan has failed to show that actual or probable confusion 
sufficient to restrict lawful competition between the parties has 
occurred by Equitable Mortgage’s use of its name in the Grand 
Island area. 


CONCLUSION 

For the above reasons, we reverse, and remand with directions 
to dismiss. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 

INBODY, Judge, dissenting. 

I respectfully disagree with the majority opinion. It appears to 
me that application of established Nebraska law to the facts in 
this case requires the affirmance of the decision of the district 
court granting Equitable Building and Loan an injunction against 
Equitable Mortgage’s use of the name “Equitable.” 


ANALYSIS 

The law in Nebraska is clear that in a case for trade name 
infringement, the plaintiff has the burden to prove by a prepon- 
derance of the evidence the existence of (1) a valid trade name 
entitled to protection and (2) a substantial similarity between the 
plaintiff’s and the defendant’s names, which would result in 
either actual or probable deception or confusion by ordinary per- 
sons dealing with ordinary caution. Nebraska Irrigation, Inc. v. 
Koch, 246 Neb. 856, 523 N.W.2d 676 (1994). 

Equitable Mortgage does not raise as an assignment of error 
that the district court erred in its implicit finding that “Equitable” 
constitutes a valid trade name entitled to protection. Because 
Equitable Mortgage has not raised a challenge on this issue, it 
must be assumed for the purposes of this appeal that “Equitable” 
is a valid trade name. Thus, I proceed to address whether there is 
a substantial similarity between the parties’ names, which would 
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result in either actual or probable deception or confusion by ordi- 
nary persons dealing with ordinary caution. 

The likelihood of confusion in the use of trade names can be 
shown by presenting circumstances from which courts might 
conclude that persons are likely to transact business with one 
party under the belief they are dealing with another party. If the 
similarity is such as to mislead purchasers or those doing busi- 
ness with the company, acting with ordinary and reasonable cau- 
tion, or if the similarity is calculated to deceive the ordinary 
buyer in ordinary conditions, it is sufficient to entitle the one 
first adopting the name to relief. Jd. In determining whether 
trade name confusion exists or is likely to arise, a court may 
consider, inter alia, these factors: (1) the degree of similarity in 
the products offered for sale; (2) the geographic separation of 
the two enterprises and the extent to which their trade areas 
overlap; (3) the extent to which the stores are in actual competi- 
tion; (4) the duration of use without actual confusion; and (5) 
the actual similarity, visually and phonetically, between the two 
trade names. See id. 

In considering these factors, I note the applicable standard of 
review: In an appeal of an equitable action, an appellate court 
tries factual questions de novo on the record and reaches a con- 
clusion independent of the findings of the trial court, provided, 
where credible evidence is in conflict on a material issue of fact, 
the appellate court considers and may give weight to the fact that 
the trial judge heard and observed the witnesses and accepted 
one version of the facts rather than another. Reichert v. Rubloff 
Hammond, L.L.C., 264 Neb. 16, 645 N.W.2d 519 (2002). 


Degree of Similarity Between 
Products Offered for Sale. 

Both parties offer mortgage lending. Equitable Building and 
Loan offers, among other things, conventional loans, and 
although it does not offer subprime loans, it has a process of 
referring those loans to other financial institutions, for which it 
sometimes receives a referral fee. Equitable Mortgage offers 
mostly subprime loans, but also offers conventional loans. 
Therefore, in my opinion, the products offered for sale in the 
mortgage lending area by both parties are very similar. 
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Geographic Separation. 

Equitable Building and Loan operates within a 50- to 60-mile 
radius of Grand Island. Equitable Mortgage’s trade area extends 
throughout Nebraska, Missouri, Iowa, and South Dakota, with 
future business anticipated in Kansas. Both parties have offices 
in Grand Island, with their main offices located one and a half 
blocks apart. Thus, Equitable Mortgage’s trade area overlaps the 
entirety of Equitable Building and Loan’s trade area, and the 
geographic separation of the parties, at least in the Grand Island 
area, is very small. 


Extent of Actual Competition. 

Both parties do mortgage lending in the same geographical 
area. Equitable Building and Loan offers conventional loans and 
refers subprime loans out to other financial institutions, for 
which it sometimes receives a referral fee. Equitable Mortgage 
offers mostly subprime loans, but also offers conventional loans. 
In fact, in 2000, 26 percent of the loans closed by Equitable 
Mortgage were conventional loans. Thus, in my opinion, both 
parties have a high degree of actual competition, which I believe 
is further borne out by the following testimony: Olson, vice pres- 
ident of Equitable Mortgage, testified that both parties share the 
same customers. Tracy, office manager for Equitable Mortgage’s 
Grand Island office, testified that both parties offer home loans 
and home equity loans. Further, the vice president and chief lend- 
ing officer of Equitable Building and Loan testified that about 75 
percent of Equitable Building and Loan’s business consists of 
mortgage loans. 


Duration of Use of Name Without Actual Confusion. 

The evidence adduced at trial established that since February 
2000, when Equitable Mortgage’s Grand Island office opened, 
and continuing until the time of trial, telephone calls intended 
for one party were placed to the other party; mail and packages 
intended for one party, even though properly addressed, were 
delivered to the other party; and customers entered the wrong 
business office. Kersten, a loan officer with Equitable Building 
and Loan, testified that on two or three occasions, he had had 
members of the general public call him and ask “if we were the © 
Equitable downtown that’s always been here” or “the other 
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company.” It is my opinion that this evidence exhibits the sub- 
stantial likelihood that those doing business with the company, 
acting with ordinary and reasonable caution, will be misled and 
that the similarity is likely to deceive an ordinary customer in 
ordinary conditions. 

The majority states: “It appears that some of the confusion in 
the record arises because Equitable Building and Loan began 
using only the word ‘Equitable’ in its advertising and communi- 
cation with the public.” However, the evidence establishes that 
in late 1998 or early 1999, Equitable Building and Loan began 
identifying itself as “Equitable” in advertising and through its 
greeting upon answering incoming telephone calls. This identi- 
fication by Equitable Building and Loan as “Equitable” began at 
least 1 year before Equitable Mortgage opened its office in 
Grand Island in February 2000. 

Further, even though Equitable Building and Loan had only 
recently begun to emphasize the trade name “Equitable” in its 
advertising, it had spent well over 100 years and a considerable 
amount of money establishing itself as the “Equitable” in the 
Grand Island area and making it synonymous with real estate 
mortgages. Equitable Building and Loan has an extensive adver- 
tising budget and advertises widely to the public through the 
yellow pages, newspapers, billboards, radio, and other media, 
whereas Equitable Mortgage utilizes yellow pages advertising 
and direct marketing to financial professionals, seeking cus- 
tomer referrals. A real estate agent testified that in approxi- 
mately late 1999 or early 2000, “the established name for 
‘Equitable’ was Equitable Building and Loan.” 

The majority emphasizes that “many of the ‘confused’ indi- 
viduals were professionals who have presumably corrected their 
initial confusion between the parties.” One of the professionals 
who encountered confusion was the current president of 
Equitable Building and Loan, who was employed by another 
bank when Equitable Mortgage’s Grand Island office opened. He 
testified that “when [Equitable Mortgage] first came out, I had 
. .. a question but as a member of the financial community, I was 
able to discern the difference.” Additionally, there was evidence 
that the names of the parties caused confusion among attorneys 
and real estate agents. 


EQUITABLE BLDG. & LOAN v. EQUITABLE MORTGAGE 871 
Cite as 11 Neb. App. 850 


In my opinion, the fact that professionals were confused by 
the two “Equitable” mortgage lenders in the Grand Island area 
is extremely probative of the likelihood that confusion may lead 
parties to conduct business with one party under the belief they 
are dealing with another party. If professionals, who deal with 
the mortgage companies on a daily, weekly, or monthly basis are 
confused, then how likely is it that an “average Joe” who may 
only deal with one of the companies once every several years 
will be confused? 

Finally, the majority contends that “[t]here is nothing in the 
record to suggest that Equitable Mortgage had any intent, when 
it opened an office in Grand Island, to capitalize on the name 
recognition established by Equitable Building and Loan.” While 
the initial intent to capitalize on the name recognition may not 
have been present, in my opinion, the persistence of Equitable 
Mortgage in continuing to hold itself out as “Equitable” indi- 
cates that the trade name is of some value to it. See Riggs 
Optical Co. v. Riggs, 132 Neb. 26, 270 N.W. 667 (1937). 


Similarity of Trade Names. 

Finally, I consider the similarity between the trade names. 
The district court found that Equitable Building and Loan’s use 
of the trade name “Equitable” should be protected. Equitable 
Mortgage likewise began holding itself out under the trade name 
“Equitable” at least 1 year after Equitable Building and Loan 
did so. Therefore, the trade name which is the subject of the dis- 
trict court’s order of injunction is identical. 


CONCLUSION 

In sum, after conducting a de novo review of the factual ques- 
tions and giving weight to the fact that the trial judge heard and 
observed the witnesses and accepted one version of the facts 
rather than another, it is my opinion that when considering the 
factors enunciated by the Nebraska Supreme Court for determin- 
ing whether trade name confusion exists or is likely to arise, each 
of the factors—the degree of similarity in the products offered for 
sale, the geographic separation of the two enterprises and the 
extent to which their trade areas overlap, the extent to which the 
stores are in actual competition, the duration of use without actual 
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confusion, and the actual similarity between the two trade 
names—is resolved in favor of Equitable Building and Loan. 

Therefore, in my opinion, Equitable Building and Loan has 
established that actual confusion has occurred by Equitable 
Mortgage’s use of the name “Equitable” in the Grand Island area. 
Therefore, I would affirm the district court’s injunction prohibit- 
ing Equitable Mortgage from using the name “Equitable” in con- 
nection with its business. 


STATE OF NEBRASKA, APPELLEE, V. 
WILLIAM J. FELDHACKER, APPELLANT. 
663 N.W.2d 143 


Filed May 27, 2003. No. A-02-131. 
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Appeal from the District Court for Seward County: ALAN G. 
GL Ess, Judge. Supplemental opinion: Former opinion modified. 
Motion for rehearing overruled. 


Sanford J. Pollack, of Pollack & Ball, L.L.C., for appellant. 


Don Stenberg, Attorney General, and Susan J. Gustafson for 
appellee. 


Irwin, Chief Judge, and Sievers and InBopy, Judges. 


SIEVERS, Judge. 

The State has filed a motion for rehearing in which it argues 
that our opinion released on March 11, 2003, in State v. 
Feldhacker, ante p. 608, 657 N.W.2d 655 (2003), is incorrect in 
its analysis of whether good cause was present to exclude from 
the running of the speedy trial clock the 22 days during which 
transcriptions of prior court hearings were being prepared. While 
we agree in part with the State’s argument, we overrule the 
motion for rehearing. We do, however, withdraw from our earlier 
opinion all of the section, including syllabus points 8 through 11, 
designated as “(d) Feldhacker’s Praecipe for Transcripts,” id. at 
617, 657 N.W.2d at 664, and replace that portion of the analysis 
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discussion with the following section, because while the result is 
the same, the opinion requires clarification: 
(d) Feldhacker’s Praecipe for Transcripts 

On April 25, 2001, Feldhacker’s counsel filed a praecipe 
for a transcript of the Jackson v. Denno hearing in the dis- 
trict court and a praecipe for a transcript of the county 
court’s preliminary hearing. Both transcripts were com- 
pleted by May 16. In the district court, the State argued that 
the 22 days required to complete such transcripts should be 
excluded from the running of the speedy trial clock for 
good cause. The trial court found that the “22 days spent in 
transcribing the materials the defendant requested on April 
25, 2001, are excludable for ‘good cause’ ” under Neb. Rev. 
Stat. § 29-1207(4)(f) (Reissue 1995), which is the catchall 
portion of the speedy trial statute. The trial court reasoned 
that Feldhacker’s “‘own actions by requesting the transcrip- 
tions of the preliminary hearing and the district court 
motion hearings caused the delay” and that the delay was 
not attributable to any “negligence or misconduct” on the 
part of the State. 

The State argues to us that under the holding of State v. 
Murphy, 255 Neb. 797, 587 N.W.2d 384 (1998), the trial 
court correctly excluded the 22 days. Murphy involved the 
question of whether the period of time from the trial court’s 
ruling on a motion for depositions until the depositions 
were concluded is excludable under § 29-1207(4)(a). The 
Murphy court held that such period of time was not exclud- 
able under that section of the speedy trial statute, but said 
that such period of time “may or may not be excluded under 
§ 29-1207(4)(f), with the inquiry turning upon whether 
there is ‘good cause’ for the delay.” 255 Neb. at 804, 587 
N.W.2d at 389. The Murphy court, citing State v. Kinstler, 
207 Neb. 386, 299 N.W.2d 182 (1980), said that when rely- 
ing on § 29-1207(4)(f), a general finding of good cause will 
not suffice and the trial court must make specific findings 
as to the good cause or causes which resulted in the exten- 
sion of time. 

Good cause is not shown simply because there has been 
no proof that the State acted in bad faith. State v. Recek, 
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263 Neb. 644, 641 N.W.2d 391 (2002). Recek makes it 
clear that good cause is the test when the State causes 
delay but wants the speedy trial clock stopped during the 
delay. The burden of proof to show the existence of an 
excludable time period pursuant to the good cause provi- 
sion of § 29-1207(4)(f) is upon the State. See State v. 
Recek, supra. 

The trial court’s exclusion of these 22 days from the fil- 
ing of the praecipe until the completion of the transcripts 
was error. The basic notion of the speedy trial statute is 
that a defendant has a right to be tried within 6 months 
unless the defendant waives such right or causes delay by 
filing motions or securing continuances, unless the State 
causes delay by securing continuances due to the unavail- 
ability of evidence material to the State or due to excep- 
tional circumstances which justify additional time to allow 
the State to prepare its case, or unless there are “[o]ther 
periods of delay . . . but only if the court finds that they are 
for good cause.” § 29-1207(4)(f). The trial court was cor- 
rect in looking at the 22 days under the good cause portion 
of the statute. 

However, because a transcript of a previous court pro- 
ceeding is something to which a defendant would normally 
be entitled as a matter of right and because a praecipe is 
simply a directive to the court reporter to prepare such offi- 
cial transcript, the time period while the reporter prepares 
the transcript is simply trial preparation and does not auto- 
matically become a period of delay under § 29-1207(4)(f). 
The State correctly suggests that trial court involvement is 
needed in a case where the defendant is proceeding in 
forma pauperis under Neb. Rev. Stat. § 25-2306 (Cum. 
Supp. 2002), as was Feldhacker, which statute provides 
that in such instances, the court shall order transcripts to be 
furnished without cost if the suit or appeal is not frivolous 
but presents a substantial question and if the transcript is 
needed to prepare, present, or decide the issue presented by 
the case or appeal. This question was decided on April 24, 
2001, when the court ordered that Feldhacker’s counsel 
would file praecipes for the transcripts at county expense. 
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Counsel filed the praecipes the next day. There could be no 
delay by the defense, since the praecipes were filed the 
next day and payment was already ordered to be made by 
the county in the court’s order of April 24. Thus, it was 
only a matter of the county court stenographer and the dis- 
trict court reporter preparing the records. 

Key to the analysis of whether the time for preparation 
of the transcripts is excluded is that while the defendant 
has requested the transcripts, it is the State which seeks to 
exclude this time period from the speedy trial clock on the 
basis of good cause. Under the statute, the State’s burden 
was to prove that there was in fact a period of delay 
involved and that there was good cause to exclude that 
period of delay. Here, the record shows nothing but a 
“period of time” of 22 days as opposed to a “period of 
delay” between praecipe and completion of transcript. 
There was no showing by the State that this period of time 
was outside the norm for preparation of such a record or 
that the court reporters were in any way delayed. For 
example, if the State could establish (1) that the court 
reporter was sick and unable to work for 2 months and (2) 
that the defendant was unwilling to proceed to trial with- 
out the transcripts, then there clearly would be a showing 
of good cause for a period of delay beyond the norm for the 
preparation of such transcripts. It is misapplication of the 
“good cause” provision of the speedy trial statute to 
exclude the defendant’s trial preparation time, such as 
securing a transcript of a previous hearing, which is not 
specifically within § 29-1207(4)(a) through (e) when the 
State has not proved both a period of delay and good cause 
for it. 

For the sake of completeness, we note that the trial 
judge’s order references Feldhacker’s pro se request, 
which is in the form of a letter to the judge filed on April 
12, 2001, and asks for the two transcripts discussed above 
and for two other items designated as “(C) Seward County 
Dispatch[e]r communications audio tape recordings” and 
“(D) Dispatch records from the City Police Dep[artment].” 
We shall refer to these simply as (C) and (D). The time 
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from the filing of that document on April 12 until its reso- 
lution at the status hearing of April 24 is excluded under 
our discussion in subparagraph (c) of our opinion. The trial 
court’s reasoning concerning the praecipes mistakenly ref- 
erences items (C) and (D) and points to the other sections 
of Feldhacker’s letter of April 12 in which he asserts that 
law enforcement’s report was fabricated and that it 
“wouldn’t make any [sense] showing up to trial with[out] 
the state patrol[’Js audio tape.” This reasoning does not 
apply to the praecipe for transcripts, but, rather, to 
Feldhacker’s request for (C) and (D), which request the 
trial court denied on April 24 at the status hearing. Thus, to 
the extent that items (C) and (D) in Feldhacker’s pro se 
request are considered a motion for discovery, it was ruled 
upon and disposed of on April 24. As said earlier, the time 
from the filing of the request until its resolution has 
already been excluded. Thus, use of Feldhacker’s asser- 
tions as to why he needed (C) and (D) had nothing to do 
with the analytical framework for whether there was a 
period of delay while official court proceedings were being 
transcribed pursuant to the praecipes and whether there 
was good cause for such delay. Therefore, the 22 days from 
April 25 to May 16 is not excludable from the speedy trial 
clock under § 29-1207(4)¢f). 


The rest of the opinion shall remain unmodified. 


FORMER OPINION MODIFIED. 
MOTION FOR REHEARING OVERRULED. 


IN RE GUARDIANSHIP OF MICHAEL R. GILMORE, 
AN INCAPACITATED PERSON. 


NEBRASKA DEPARTMENT OF HEALTH AND HUMAN SERVICES, 


APPELLEE, V. AEHUL GILMORE, APPELLANT. 
662 N.W.2d 221 


Filed May 27, 2003. No. A-02-154. 


Standing: Jurisdiction: Parties. Standing is a jurisdictional component of a party’s 
case because only a party who has standing may invoke the jurisdiction of a court. 
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2. Jurisdiction. A question of jurisdiction is a question of law. 

Statutes. Statutory interpretation presents a question of law. 

4. Judgments: Appeal and Error. When reviewing questions of law, an appellate court 
has an obligation to resolve the questions independently of the conclusion reached by 
the trial court. 

5. Courts: Attorneys at Law: Guardians Ad Litem. The appointment of an attommey 
or a guardian ad litem for a person alleged to be incapacitated is within the court’s 
discretion. 

6. Courts: Guardians and Conservators. The appointment of a visitor is within the 
court’s discretion. 

7. Estates: Appeal and Error. On questions of fact, an appellate court reviews probate 
cases for error appearing on the record made in the county court. 

8. Judgments: Appeal and Error. When reviewing a judgment for errors appearing on 
the record, the inquiry is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor unreasonable. 

9. Courts: Guardians Ad Litem. On petition of a ward or any person interested in his 
or her welfare, a court may remove a guardian and appoint a successor if it is in the 
best interests of the ward. 

10. Estates: Courts: Legislature: Intent. By using the phrase “any person interested in 
his welfare,” Neb. Rev. Stat. § 30-2623 (Reissue 1995), or the similar expressions of 
the same notion that are used in Neb. Rev. Stat. §§ 30-2613(1)(d), 30-2616(a), 
30-2619(a), 30-2645(a), and 30-3514(f) (Reissue 1995 & Cum. Supp. 2002), the 
Legislature intended to allow persons who are interested in a protected person, but 
who do not satisfy the definition of “interested person,” to bring matters affecting the 
welfare of protected persons to the attention of the local probate court. 

Ii. Actions: Guardians and Conservators: Evidence. The Nebraska Department of 
Health and Human Services can petition for a guardian’s removal if there is sufficient 
evidence to support a finding that the department is interested in the ward’s welfare. 

12. Courts: Guardians and Conservators. Neb. Rev. Stat. § 30-2623 (Reissue 1995) 
provides that a court may remove a guardian and appoint a successor if it is in the best 
interests of the ward. 

13. ___:___. When appointing a guardian, a court, acting in the best interests of an 
incapacitated person, may pass over a person having priority and appoint a person 
having lower priority or no priority. 


» 


Appeal from the County Court for Sarpy County: Larry F. 
FuaIt, Judge. Affirmed. 


Margaret Mark O’Connor for appellant. 


Don Stenberg, Attorney General, and Royce N. Harper for 
appellee. 


Irwin, Chief Judge, and HANNON and CARLSON, Judges. 
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HANNON, Judge. 
INTRODUCTION 

On the petition of the Nebraska Department of Health and 
Human Services (the Department), the county court removed 
Aehul Gilmore as guardian of her adult son Michael R. Gilmore 
and appointed a successor guardian who was without priority 
under the statute. Aehul appeals, alleging that the Department 
did not have standing to institute the proceeding; that the court 
did not follow required procedures in that it did not appoint a 
visitor, a guardian ad litem, or an attorney for Michael; and that 
it removed her without proof that she was unfit or had forfeited 
her right to be guardian. We conclude that the Department had 
standing; that under the facts in this case, neither a visitor, a 
guardian ad litem, nor an attorney for Michael was required; and 
that there were adequate grounds for removing Aehul and 
appointing a successor. We therefore affirm. 


BACKGROUND 

To avoid unnecessary repetition, we shall set forth some basic 
background information here but save discussion on many of the 
facts for the analysis portion of this opinion. 

Michael, Aehul’s son who was 19 years old at the time of 
trial, suffers from autism, is mentally retarded, is basically non- 
verbal, weighs approximately 400 pounds, and is unable to care 
for himself. He is supposed to take antiseizure medication three 
times per day. On June 26, 2001, Aehul and Michael’s father 
were appointed Michael’s coguardians. Michael’s father died in 
a traffic accident on July 23. 

It appears from the record that Michael lived at home with his 
parents and his brother, Steven Gilmore, up until June 4, 2001, 
when he was placed at Envisions Incorporated (Envisions), a cor- 
poration providing residential and vocational services. Aehul 
removed Michael from Envisions on June 13, but wanted to return 
him on June 15 because Steven had moved out of the family 
home. Envisions agreed to take Michael back on June 19. On July 
18, Michael was admitted to the Beatrice State Developmental 
Center (BSDC), and he was discharged from BSDC on November 
14 with a number of recommendations for his care and treatment, 
the most important being the implementation of a structured 
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schedule for Michael to adhere to on a daily basis. After this dis- 
charge, he returned to Envisions. Aehul hoped to remove Michael 
from Envisions prior to the completion of his treatment and move 
with him to Kansas. 

On September 17, 2001, the Department filed a petition to 
remove Aehul as guardian and to appoint Robert Gilmore, 
Michael’s uncle, as her successor. At a hearing held on January 
2, 2002, a doctor who had cared for Michael for approximately 2 
years; Dr. Audrey Courtney, a psychologist at BSDC; Michele 
Schukar, a service coordinator for the Department; the chief 
executive officer of Envisions; a social worker for the Papillion- 
La Vista Public Schools; and Robert, the proposed successor 
guardian, were called as witnesses for the Department. Aehul and 
her son Steven were called as witnesses by Aehul. 

On January 8, 2002, the court entered an order removing 
Aehul as Michael’s guardian. It found that Michael continued to 
be incapacitated, that there was clear and convincing evidence 
that a full guardianship was necessary, that one of Michael’s two 
coguardians had died, and that it was in the best interests of 
Michael that Aehul be removed as guardian. The court appointed 
Robert as the sole successor guardian. 


STANDARD OF REVIEW 

[1-4] One of the issues presented by this appeal is that of the 
standing of the Department to bring this action. Standing is a 
jurisdictional component of a party’s case because only a party 
who has standing may invoke the jurisdiction of a court. 
Governor’s Policy Research Office v. KN Energy, 264 Neb. 
924, 652 N.W.2d 865 (2002). A question of jurisdiction is a 
question of law. Nebraska Dept. of Health & Human Servs. v. 
Struss, 261 Neb. 435, 623 N.W.2d 308 (2001). Statutory inter- 
pretation also presents a question of law. Governor’s Policy 
Research Office v. KN Energy, supra. When reviewing ques- 
tions of law, an appellate court has an obligation to resolve the 
questions independently of the conclusion reached by the trial 
court. Id. 

[5,6] Another question presented by this appeal is whether the 
trial court followed the necessary procedures when it failed to 
appoint a visitor, a guardian ad litem, or an attorney on behalf of 
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Michael. The appointment of an attorney or a guardian ad litem 
for a person alleged to be incapacitated is within the court’s dis- 
cretion. Neb. Rev. Stat. § 30-2619 (Cum. Supp. 2002). Likewise, 
the appointment of a visitor is within the court’s discretion. Neb. 
Rev. Stat. §§ 30-2619.01 and 30-2623 (Reissue 1995). 

[7,8] On questions of fact—in this case, whether the evidence 
justifies the removal of Aehul—an appellate court reviews pro- 
bate cases for error appearing on the record made in the county 
court. See, Jn re Guardianship & Conservatorship of Donley, 
262 Neb. 282, 631 N.W.2d 839 (2001); In re Guardianship & 
Conservatorship of Hartwig, ante p. 526, 656 N.W.2d 268 
(2003). When reviewing a judgment for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, 
is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. Jn re Conservatorship of Anderson, 
262 Neb. 51, 628 N.W.2d 233 (2001); In re Guardianship & 
Conservatorship of Hartwig, supra. 


ASSIGNMENTS OF ERROR 

Aehul alleges the court erred (1) in permitting the Department 
to bring the termination action when the Department lacked 
standing to do so; (2) in removing her as Michael’s guardian 
without appointing a visitor, attorney, or guardian ad litem for 
Michael; (3) in failing to appoint a visitor, attorney, or guardian 
ad litem for Michael; (4) in removing her as Michael’s guardian 
and appointing a successor who did not have statutory priority 
over her; (5) in appointing a successor who did not have statu- 
tory priority over Steven, Aehul’s other son; and (6) in removing 
Aehul as guardian without proving that she was unfit to serve 
as guardian or that she had forfeited her superior right as natu- 
ral parent. 


ANALYSIS 
Standing of Department to Bring Action. 

[9] Aehul argues that the Department does not have “the 
authority to meddle in this situation where not only a guardian- 
ship, but also a placement had already been set up.” Brief for 
appellant at 15. Section 30-2623(a) provides that “[o]n petition 
of the ward or any person interested in his welfare, the court may 
remove a guardian and appoint a successor if in the best interests 
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of the ward.” (Emphasis supplied.) The Department contends that 
it is interested in the health and welfare of Michael and is there- 
fore an appropriate party to petition for the removal of Aehul. 

The phrase “interested person” is included in the Nebraska 
Probate Code, Neb. Rev. Stat. §§ 30-2201 to 30-2902 (Reissue 
1995 & Cum. Supp. 2002), a multitude of times. Section 
30-2209(21) defines an “interested person” thus: 

Interested person includes heirs, devisees, children, 
spouses, creditors, beneficiaries, and any others having a 
property right in or claim against a trust estate or the estate 
of a decedent, ward, or protected person which may be 
affected by the proceeding. It also includes persons having 
priority for appointment as personal representative, and 
other fiduciaries representing interested persons. The mean- 
ing as it relates to particular persons may vary from time to 
time and must be determined according to the particular 
purposes of, and matter involved in, any proceeding. 
(Emphasis supplied.) The emphasized part of the above defini- 
tion would appear to give that otherwise narrow definition con- 
siderable breadth. However, the phrase “interested person” does 
not appear in the applicable statute, § 30-2623, and therefore, 
we do not consider that definition controlling. 

Significantly, the phrase in § 30-2623 is “any person inter- 
ested in his welfare.” We find that the phrase “person interested 
in his {or her] welfare” appears only in those statutes dealing 
with protected persons. The following statutes from chapter 30 of 
the Nebraska Revised Statutes use that phrase or a similar expres- 
sion of the same notion and do not use the phrase “interested per- 
son”: § 30-2613(1)(d) (powers of guardian), § 30-2616(a) (res- 
ignation or removal of guardian), § 30-2645(a) (petitions for 
orders subsequent to appointment of conservator), and Neb. 
Rev. Stat. § 30-3514(f) (Cum. Supp. 2002) (removal of custodial 
trustee). Section 30-2619(a), which deals with the procedure for 
the appointment of a guardian of a protected person, contains 
both phrases. 

[10] We conclude that by using the phrase “any person inter- 
ested in his welfare,” § 30-2623, or the similar expressions of 
the same notion that are used in the above statutes, the 
Legislature intended to allow persons who are interested in a 
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protected person, but who do not satisfy the definition of “inter- 
ested person,” to bring matters affecting the welfare of protected 
persons to the attention of the local probate court. Nebraska 
statutes have long defined broadly who could bring an action for 
the appointment of a guardian of an incapacitated person. See 
Neb. Rev. Stat. §§ 38-201 and 38-404 (Reissue 1960), both of 
which controlled such matters before the adoption of the 
Uniform Probate Code in 1974 provided that a petition for the 
appointment of a guardian of an incapacitated person may be 
brought by a “relative or friend.” See §§ 38-201 and 38-404 
(Reissue 1974). 

We believe that by such statutes, the Legislature was recog- 
nizing that frequently, a person that is in need of a guardian or 
conservator cannot be protected solely by those meeting the 
statutory definition of an “interested person.” Sometimes, per- 
sons in need of a guardian or conservator have no relatives or at 
least none that care. Sometimes, the relatives of such people are 
prevented from serving the best interests of the protected person 
by avarice, greed, self-interest, laziness, or simple stupidity. 
Frequently, a neighbor, an old friend, the child of an old friend, 
a member of the clergy, a banker, a lawyer, a doctor, or someone 
else who has been professionally acquainted with the person 
needing such help will come forward out of simple charity and 
bring the matter to the attention of the local probate court. 
Sometimes, unscrupulous relatives need supervision. It would 
appear that the above statutes are worded to allow people with- 
out a legal interest to bring the matter to the local court’s atten- 
tion. We find nothing wrong with a public agency such as the 
Department coming forward on such matters, particularly when 
the Department is quite likely to be supplying financial assist- 
ance for the ward. Of course, the county judge, under the appli- 
cable standard of review, can make the determination of whether 
the petitioner is really interested in the welfare of the person 
subject to the proceedings. 

[11] The Department is a legal entity and hence is a “person” 
under the definition of § 30-2209(32). We conclude that under 
§§ 30-2616 and 30-2623, the Department can petition for 
Aehul’s removal if there is sufficient evidence to support a find- 
ing that the Department is interested in Michael’s welfare. 
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Failure to Appoint Visitor, Attorney, or Guardian Ad Litem 
for Michael and Removal of His Guardian 
Without Such Appointment. 

Aehul next argues that because Michael cannot read or speak, 
his right to notice of and participation in the proceedings is 
“meaningless for him without the assistance of a visitor, attorney 
or guardian ad litem to represent his interests, and his interests 
alone.” Brief for appellant at 1. 

Section 30-2619(b), providing for the appointment of an 
attorney for a person alleged to be incapacitated; § 30-2619.01, 
providing for the appointment of a visitor for such a person; and 
§ 30-2623(c), providing for the appointment of a visitor before 
removing a guardian, all provide that the court “may” make such 
appointment. In this particular case, the issue before the court 
dealt with Aehul’s competency to serve as guardian. Michael 
was clearly incompetent to protect his own best interests. It is 
readily apparent to us, and was to the trial judge, that the issues 
raised were well represented and that the appointment of addi- 
tional officials would have added nothing to the proceedings but 
additional expense. We therefore conclude that the trial judge 
did not abuse his discretion when he did not appoint the addi- 
tional officials Aehul argues he should have appointed. 


Appointment of Robert as Successor Guardian. 

[12] Insofar as the removal of Aehul as guardian is concerned, 
§ 30-2623 provides in significant part that “the court may remove 
a guardian and appoint a successor if in the best interests of the 
ward.” The trial court made the required finding. 

Aehul assigns numerous errors with respect to the appoint- 
ment of Robert as Michael’s successor guardian. Specifically, 
she alleges that the court erred because Robert did not have statu- 
tory priority over her, Robert did not have statutory priority over 
Steven, and the Department failed to prove either that Aehul was 
unfit to serve as guardian or that she had forfeited her superior 
right as a natural parent. 

[13] The priorities for who may be guardian are set forth in 
§ 30-2627. Subsection (a) provides in part that “[n]othing in this 
subsection shall prevent the spouse, adult child, parent, or other 
relative of the person alleged to be incapacitated from being 
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appointed guardian.” There does not appear to be a dispute that 
Robert, Michael’s uncle, has little or no priority over either 
Aehul or Steven, Michael’s brother. However, subsection (c) 
states in part that “[w]hen appointing a guardian, the court shall 
take into consideration the expressed wishes of the allegedly 
incapacitated person. The court, acting in the best interest of the 
incapacitated person, may pass over a person having priority and 
appoint a person having lower priority or no priority.” Thus, the 
key inquiry that we must make is whether the appointment of 
Robert, rather than Aehul or Steven, as Michael’s guardian was 
in Michael’s best interests. 

Several witnesses testified regarding their concerns about 
Aehul’s care of Michael. These witnesses testified as to Aehul’s 
admitted inability to control Michael in her home, especially his 
eating. Steven was living with Aehul and Michael when Michael 
was breaking things, overeating, and smearing feces throughout 
the house. Concern was also raised regarding Aehul’s ability to 
properly administer Michael’s medication. Schukar, the service 
coordinator, and Dr. Courtney both testified that Aehul had said 
that she felt Michael presented a threat to her life. 

Dr. Courtney testified that sometimes, Michael returned to 
BSDC from visits with Aehul with a bowel movement in his 
pants, which issue caused concern because while Michael was 
in treatment, the BSDC staff was not having problems with his 
having bowel movements in his pants. Dr. Courtney also testi- 
fied that she felt Michael was capable of learning many more 
things and that he was making progress in other behaviors. 

Schukar testified that in June 2001, Aehul took Michael out 
of Envisions because she felt like “God was punishing her”; but 
then Aehul returned Michael to Envisions 2 days later because 
Steven had moved out of the family home and Aehul was unable 
to handle Michael by herself. Schukar testified that Aehul told 
her in August that she wanted to take Michael out of treatment 
before he completed the program and move to Kansas, where 
Michael would attend the “Sunflower Program” during the day 
and live with Aehul at night, but Schukar testified that she 
learned that the Sunflower Program had no openings and did not 
foresee having any openings in the future. Schukar further testi- 
fied that a few days later, Aehul told Schukar that she wanted to 
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take Michael to Kansas and watch him 24 hours a day, 7 days a 
week. Schukar testified that she was concerned about Aehul’s 
inability to know what is best for Michael’s health and safety. 

Aehul’s testimony reveals that even if the court determined 
Envisions to be the best environment for Michael, Aehul was not 
sure whether she would allow him to stay in Envisions, and that 
she wants to bring him home to care for him herself. Steven tes- 
tified that he would be willing to take over the guardianship, but 
that no one had offered that to him. Robert testified that he was 
concerned about Aehul’s ability to care for Michael and that his 
greatest concern was Michael’s welfare. 

The evidence shows that Aehul has difficulty properly caring 
for Michael, that she tends to take actions that are not in Michael’s 
best interests, and that she may not follow orders that the court 
determines to be in Michael’s best interests. The evidence does 
not show that Steven has taken any action to be appointed the suc- 
cessor guardian or that his appointment as guardian would be in 
Michael’s best interests. In our review of the evidence, we cannot 
say that the court committed error in finding that Michael’s best 
interests would be served by removing Aehul and appointing 
Robert as Michael’s successor guardian. 


CONCLUSION 

We conclude that the county court’s order removing Aehul as 
Michael’s guardian and appointing Robert as successor guardian 
conformed to the law, was supported by competent evidence, 
and was neither arbitrary, capricious, nor unreasonable. 

AFFIRMED. 

IRWIN, Chief Judge, dissenting. 

I respectfully dissent from the conclusion reached by the 
majority that the Department had standing to bring the present 
action for removal of Aehul as guardian of her son Michael. 
There is no authority for concluding that the Legislature intended 
to attach to the phrase “person interested” (“in the welfare of a 
ward,” § 30-2616(a)) a meaning significantly different from that 
attached to the phrase “interested person” as defined in 
§ 30-2209(21). Under the statutory definition of “interested per- 
son,” there is no authority for concluding that the present record 
establishes the Department to be an “interested person,” which 
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establishment is a prerequisite to finding that the Department had 
standing to bring this action. 

There is no dispute that the requirement of standing is funda- 
mental to a court’s exercising jurisdiction. Ritchart v. Daub, 256 
Neb. 801, 594 N.W.2d 288 (1999). Only a party who has stand- 
ing may invoke the jurisdiction of the court. Rice v. Adam, 254 
Neb. 219, 575 N.W.2d 399 (1998). To have standing to invoke a 
tribunal’s jurisdiction, one must have some legal or equitable 
right, title, or interest in the subject of the controversy. Ritchart 
v. Daub, supra. Standing requires that a litigant have such a per- 
sonal stake in the outcome of the controversy as to warrant invo- 
cation of a court’s jurisdiction and justify the exercise of the 
court’s remedial powers on the litigant’s behalf. Jd. Finally, for 
a party to establish standing to bring suit, it is necessary to show 
that the party is in danger of sustaining direct injury as a result 
of anticipated action, and it is not sufficient that one has merely 
a general interest common to all members of the public. Id. 

The threshold issue in the present case is whether the 
Department had standing to bring this action. The record fails to 
establish that the Department had standing, and, accordingly, 
the county court’s order removing Aehul as Michael’s guardian 
should be reversed and the petition dismissed. None of the 
grounds for standing asserted by the Department are supported 
by the record in this case, and there is no authority for the 
grounds for standing espoused by the majority opinion. 

The Department alleged in the petition that this action was 
being filed pursuant to § 30-2619 and Neb. Rev. Stat. § 83-383(2) 
(Reissue 1999). Neither of these provisions, however, acts to 
grant the Department standing to seek the removal of Aehul; both 
of these sections provide a mechanism for the initial appointment 
of a guardian and have no application to seeking removal of an 
already-appointed guardian. Even if § 30-2619 could be invoked 
to seek the appointment of a new guardian when somebody else 
is already serving in that role, a finding for which no authority 
has been discovered, for the Department to have standing under 
§ 30-2619, the Department would have to demonstrate that it is a 
“person interested in [Michael’s] welfare.” On appeal, the 
Department argued that standing to bring the present action was 
conferred by § 30-2623, which specifically confers upon “the 
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ward or any person interested in his welfare” standing to seek the 
removal or resignation of an already-appointed guardian. As 
such, the issue appears to come down to whether the Department 
is a “person interested” in Michael’s welfare. 

There is no definition, either in the statutes or in case law, for 
the term “person interested.” There is, however, a definition in 
§ 30-2209(21) for the term “interested person.” That definition 
specifically includes heirs, devisees, children, spouses, credi- 
tors, beneficiaries, and others having a property right in or claim 
against a ward’s estate, as well as persons having priority for 
appointment as personal representative. The record presented to 
us in this case contains nothing to support a finding that the 
Department is an “interested person” under this definition of the 
term, which term is used throughout the Nebraska Probate Code. 
Significantly, it does appear from the record that the person who 
was ultimately appointed as Michael’s successor guardian may 
well have satisfied the definition of “interested person” and 
could have sought Aehul’s removal. 

The only portion of the definition which could arguably 
apply to the Department is that “interested person” includes 
“creditors .. . and any others having a property right in or 
claim against ... the estate” of Michael. See § 30-2209(21). 
The record before us does not indicate that the Department is a 
creditor or has a property right in or claim against Michael’s 
estate. Specifically, the record before us does not contain any 
evidence to indicate what portion of Michael’s care was actu- 
ally paid for by the Department, if any; does not contain any 
evidence to indicate that payment for any of these services 
made the Department a creditor; and at most indicates that the 
Department assists families such as Michael’s by coordinating 
services, applying for funding for families, and paying for some 
of the services received. 

The Department argued on appeal that “Michael had been in 
the care of the Department and Envisions[,] who have posed a 
growing concern as to [Aehul’s] ability to serve as Michael’s 
guardian.” Brief for appellee at 6. The record, however, does not 
indicate that Envisions is operated under or by the Department 
such that Michael has been “‘in the care of the Department” and 
contains no evidence to indicate that Michael’s care at the 
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Envisions facility in any way provided the Department with a 
property right in or claim against Michael’s estate. 

In addition, the last sentence of the definition of “interested 
person,” that the meaning as it relates to particular persons may 
vary and must be determined according to the particular proceed- 
ing, see § 30-2209(21), does not broaden the scope of who may 
qualify as an “interested person.” Indeed, in a variety of contexts, 
many other jurisdictions have indicated that this last sentence 
serves to allow courts to find that the parties who might otherwise 
qualify as “interested persons” do not qualify in a particular pro- 
ceeding. See, Estate of Thorne, 704 A.2d 315 (Me. 1997) (inter- 
vention in probate proceeding); Jn re Estate of Juppier, 81 S.W.3d 
699 (Mo. App. 2002) (challenge to appointment of guardian); 
Taylor v. Taylor, 47 S.W.3d 377 (Mo. App. 2001) (settlement of 
conservatorship estate); Matter of Walker, 875 S.W.2d 147 (Mo. 
App. 1994) (appointment of guardian and conservator); Estate of 
Miles v. Miles, 298 Mont. 312, 994 P.2d 1139 (2000) (probate of 
will). See, also, In re Marital Trust Under Last Will and Testament 
of Wilfred Wolfson, No. C7-00-131, 2000 WL 978723 (Minn. 
App. July 18, 2000) (not designated for permanent publication) 
(petition for appointment of cotrustee and removal of trustee). 
“The last sentence of the statutory provision does not broaden the 
definitional reach of ‘interested person.’” Estate of Thorne, 704 
A.2d at 318. 

Consistently with this interpretation, other jurisdictions 
have generally held that to be an “interested person,” a litigant 
must possess a present financial or property interest in the 
estate of the protected person. See, Estate of Thorne, supra; In 
re Estate of Juppier, supra; Taylor v. Taylor, supra; Matter of 
Walker, supra; Estate of Miles v. Miles, supra; In re Marital 
Trust Under Last Will and Testament of Wilfred Wolfson, supra. 
“An interested person . . . will always possess an interest in the 
estate itself.” Estate of Thorne, 704 A.2d at 318. In fact, in In 
re Estate of Juppier, supra, the Missouri Court of Appeals held 
that paternal grandparents were not “interested persons” for 
the purpose of seeking the removal of their grandchild’s 
guardian, because they lacked a financial interest in the grand- 
child’s estate. To grant standing to someone with a purely sen- 
timental or filial interest in a ward or protected person would 
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be in direct contravention of legislative intent. Matter of 
Walker, supra. 

The record before us fails to include any evidence from which 
it could be determined that the Department satisfies the statutory 
definition of “interested person.” The majority opinion does not 
dispute this conclusion, but, rather, concludes that the definition 
of “interested person” is not controlling because the guardian 
removal statute, § 30-2623, uses the phrase “person interested” 
instead of “interested person.” 

There is no authority for the majority’s conclusion that “per- 
son interested” should be given some different and vastly broader 
meaning than the term “interested person.” Significantly, neither 
statute nor case law defines the term “person interested” to sug- 
gest that the ordering of the two words should result in a differ- 
ent meaning. Similarly, there is no authority for concluding that 
the Legislature was recognizing the need to grant the right to 
seek removal of an established guardian to “a neighbor, an old 
friend, the child of an old friend, a member of the clergy, a 
banker, a lawyer, a doctor, or someone else who has been pro- 
fessionally acquainted with the person needing such help.” There 
is no authority for the proposition that such people will fre- 
quently come forward “out of simple charity” or for the proposi- 
tion that “the above statutes are worded to allow people without 
a legal interest” to invoke the power of the court. Indeed, it is a 
longstanding and undisputed proposition that people without a 
legal interest explicitly cannot “bring the matter to the local 
court’s attention.” See Ritchart v. Daub, 256 Neb. 801, 594 
N.W.2d 288 (1999). That is the very crux of the jurisdictional 
requirement of standing. 

The problem with a public agency such as the Department 
“coming forward” on matters such as the present case is that 
there is no authority for such an agency to invoke the jurisdiction 
of a court to seek the removal of a guardian such as Aehul. This 
should be particularly so when the record fails to establish that 
the agency, like the Department herein, is “quite likely to be sup- 
plying financial assistance for the ward,” as the majority herein 
concludes. Although the majority’s conclusion that “the county 
judge, under the applicable standard of review, can make the 
determination of whether the petitioner is really interested in the 
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welfare of the person subject to the proceedings” is correct, the 
county judge’s determination must be guided by legal rules. The 
only established legal rules in this situation are those that guide 
the determination of whether the Department is an “interested 
person,” and under the applicable standard of review, the county 
court committed reversible error in finding that the Department 
had standing. As such, I would find that the Department lacked 
standing and that the county court’s order removing Aehul as 
Michael’s guardian should be reversed. 
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I. Child Custody: Visitation: Appeal and Error. Child custody determinations, and 
visitation determinations, are matters initially entrusted to the discretion of the trial 
court, and although reviewed de novo on the record, the trial court’s determination 
will normally be affirmed absent an abuse of discretion. 

2. Judges: Words and Phrases. A judicial abuse of discretion requires that the reasons 
or rulings of the trial court be clearly untenable insofar as they unfairly deprive a lit- 
igant of a substantial right and a just result. 

3. Evidence: Appeal and Error. Where credible evidence is in conflict on a material 
issue of fact, an appellate court considers, and may give weight to, the fact that the 
trial judge heard and observed the witnesses and accepted one version of the facts 
rather than another. 

4, Child Custody: Parental Rights. The “parental preference doctrine” holds that in a 
child custody controversy between a biological parent and one who is neither a bio- 
logical nor an adoptive parent, the biological parent has a superior right to custody of 
the child. 

5. Child Custody: Parental Rights: Proof. A court may not properly deprive a bio- 
logical or adoptive parent of the custody of a minor child unless it is affirmatively 
shown that such parent is unfit to perform the duties imposed by the relationship or 
has forfeited that right. 

6. Parental Rights. Parental forfeiture means that parental rights may be forfeited by 
substantial, continuous, and repeated neglect of a child and a failure to discharge the 
duties of parental care and protection. 

7. Parent and Child: Parental Rights. A person standing in loco parentis to a child is 
one who has put himself or herself in the situation of a lawful parent by assuming the 
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obligations incident to the parental relationship, without going through the formalities 
necessary to a legal adoption, and the rights, duties, and liabilities of such person are 
the same as those of the lawful parent. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Affirmed. 


Matthew Stuart Higgins, of Cohen, Vacanti, Higgins & 
Shattuck, for appellant. 


Kathleen M. Schmidt for appellee Ronetta McKinney. 
IRWIN, Chief Judge, and HANNON, Judge. 


PER CURIAM. 
I. INTRODUCTION 
Adrian S. O’Neal, also known as Adrian S. Bolling, is the bio- 
logical father of Brittanae M. Combs, a minor child, and he 
appeals from an order of the district court for Douglas County 
granting Brittanae’s maternal grandmother, Ronetta McKinney, 
custody of Brittanae. For the reasons set forth below, we affirm. 


II. BACKGROUND 

Brittanae was born on February 23, 1988. Brittanae’s biologi- 
cal mother, Ronda K. Combs, died when Brittanae was 19 months 
old. Ronda and Brittanae lived with Ronetta when Brittanae was 
born, and Brittanae remained with Ronetta after Ronda’s death. 

On June 3, 1996, Ronetta was appointed as Brittanae’s legal 
guardian in the county court for Douglas County. On August 20, 
1997, a paternity decree was entered in the district court, estab- 
lishing Adrian as Brittanae’s father and ordering Adrian to pay 
$331.42 per month in child support for Brittanae. The decree 
stated that Ronetta is Brittanae’s legal guardian and that Brittanae 
was in Ronetta’s physical custody at that time. 

On November 7, 1997, Adrian filed a petition in the county 
court to terminate Ronetta’s legal guardianship of Brittanae. The 
county court denied Adrian’s motion when Adrian failed to appear 
for trial. The court entered judgment against Adrian by an order 
dated April 29, 1999. 

On September 7, 1999, Adrian filed a second petition to termi- 
nate Ronetta’s guardianship. Adrian’s second petition went to 
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trial, and the county court found in Ronetta’s favor by an order 
dated January 20, 2000. Adrian appealed, but this court dismissed 
Adrian’s appeal for lack of progression on Adrian’s part. 

On September 7, 1999, simultaneously with the filing of his 
second petition to terminate the guardianship, Adrian filed an 
application to modify the paternity decree, requesting that 
Brittanae be placed in his custody. After two amendments, 
Adrian’s application to modify went to trial on October 3. 

At trial, Adrian testified that he had maintained a relationship 
with Brittanae since her birth. Adrian testified that although he 
did not start paying child support until the entry of the paternity 
decree in 1999, he had always told Ronetta to inform him if 
Brittanae needed anything and that he would then take care of it. 
Adrian testified that he has contacted Brittanae either in person 
or by telephone on at least a monthly basis since her birth. 
Adrian testified that he has wanted custody of Brittanae since 
Ronda’s death. 

Adrian testified that he is married, is 32 years old, and has 
two daughters with his wife. Adrian testified that he and his wife 
currently rent a three-bedroom home and that Brittanae would 
have her own room if she came to live with them. Adrian testi- 
fied that he is employed at Lozier Corporation in shipping and 
receiving and has been at Lozier Corporation for 7 years. 

The record shows that in August 1996, Adrian was charged 
with child endangerment after leaving one of his daughters, then 
age 2, locked in a car while he gambled at a casino riverboat. 
The record does not indicate the disposition of this charge. 

Ronetta testified that Adrian first filed for custody of 
Brittanae when Brittanae was 9 years old. Ronetta testified that 
during the first 9 years of Brittanae’s life, Adrian saw Brittanae 
off and on, with 3 months being the longest time between visits. 
Ronetta stated that Adrian never paid child support but did buy 
Brittanae clothes for Christmas, for her birthday, and at the 
beginning of the school year. Ronetta testified that generally, 
Adrian had some sort of monthly contact with Brittanae, either 
in person or over the telephone. 

Ronetta testified that Brittanae calls her “Mom” and that she 
and Brittanae have a very close bond. Ronetta testified that she 
works 8 a.m. to 4:30 p.m. and that her husband, Claude 
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McKinney, is retired. Ronetta testified that on most days, 
Claude is home with Brittanae when she gets out of school. 

Ronetta testified that Brittanae is an “A” student, participates in 
church activities, and has gone to various universities and colleges 
to explore career opportunities. Ronetta testified that Brittanae 
gets along well with Claude and that Brittanae and Claude engage 
in activities together. 

Ronetta testified that Adrian has never attended Brittanae’s 
parent-teacher conferences, inquired about Brittanae’s teach- 
ers, or asked who Brittanae’s friends are. Ronetta testified that 
Brittanae is afraid to express herself around Adrian and 
appears to be frustrated when interacting with Adrian. Ronetta 
testified that Brittanae is happy-go-lucky when she is at home 
with Ronetta and Claude and knows that she can talk to them 
about anything. 

Brittanae testified that at the time of the trial, she was 13 
years old. Brittanae testified that she has lived with Ronetta her 
entire life and calls Ronetta “[M]Jom.” Brittanae testified that she 
and Ronetta are involved in activities together, that Ronetta 
knows Brittanae’s friends and teachers, and that Ronetta attends 
Brittanae’s parent-teacher conferences. 

Brittanae testified that initially, she had a close relationship 
with Adrian’s wife, but that they had drifted apart in the last 
month or two. Brittanae testified that Adrian’s wife appears to 
be agitated with her and that she does not know why. Brittanae 
testified that the last time she stayed overnight with Adrian on 
a school night, Adrian did not get her to school on time the 
next day. 

Brittanae testified that her room at Adrian’s is actually a den 
with a bed and a dresser. Brittanae testified that her room has no 
door and that Adrian’s family stores clothes and other personal 
items in her room. Brittanae testified that it is hard for her to do 
her homework at Adrian’s because her half-sisters want to spend 
time with her and it is noisy. 

Brittanae testified that at the time of trial, she really wanted to 
stay with Ronetta because of their close bond. Brittanae testified 
that because she had been with Ronetta her whole life, it would be 
extremely stressful or unbearable to move in with Adrian. 
Brittanae testified that at the time of trial, she did not want to live 
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with Adrian. Brittanae stated that she would like to spend one 
weekend a month, every Wednesday evening, alternating holi- 
days, and 2 weeks in the summer with Adrian. 

In an order dated February 25, 2002, the trial court found that 
while Adrian and Ronetta are both fit to have custody of 
Brittanae, the care, custody, and control of Brittanae should 
remain with Ronetta. Specifically, the court found that Adrian 
had forfeited his parental rights by failing to pay child support 
for Brittanae before she was 9 years old. The court also noted 
that the record showed that Adrian “was content to let Ronetta 
raise Brittanae, a duty that Ronetta carried out in excellent fash- 
ion and with excellent results.” Based on its findings, the trial 
court found that it is clearly in Brittanae’s best interests that she 
remain in Ronetta’s care, custody, and control. The trial court 
awarded Adrian visitation with Brittanae every other weekend, 
every Wednesday evening, every Father’s Day, on alternating 
holidays, and for 2 weeks in the summer. 

Adrian appeals. 


III]. ASSIGNMENTS OF ERROR 
On appeal, Adrian argues that the trial court abused its dis- 
cretion in granting custody of Brittanae to Ronetta, specifically 
by failing to apply the parental preference standard in determin- 
ing Brittanae’s custody. 


IV. STANDARD OF REVIEW 

[1,2] Child custody determinations, and visitation determina- 
tions, are matters initially entrusted to the discretion of the trial 
court, and although reviewed de novo on the record, the trial 
court’s determination will normally be affirmed absent an abuse 
of discretion. Vogel v. Vogel, 262 Neb. 1030, 637 N.W.2d 611 
(2002); Jack v. Clinton, 259 Neb. 198, 609 N.W.2d 328 (2000). 
A judicial abuse of discretion requires that the reasons or rulings 
of the trial court be clearly untenable insofar as they unfairly 
deprive a litigant of a substantial right and a just result. /d. 

[3] Where credible evidence is in conflict on a material issue 
of fact, an appellate court considers, and may give weight to, the 
fact that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another. State ex 
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rel. Reitz v. Ringer, 244 Neb. 976, 510 N.W.2d 294 (1994), over- 
ruled in part on other grounds, Cross v. Perreten, 257 Neb. 776, 
600 N.W.2d 780 (1999); Hansen v. Hansen, 240 Neb. 31, 480 
N.W.2d 204 (1992). 


V. ANALYSIS 

On appeal, Adrian argues that the trial court abused its discre- 
tion in granting custody of Brittanae to Ronetta, Brittanae’s 
maternal grandmother, rather than him, Brittanae’s biological 
father. Adrian contends that the court failed to properly apply the 
parental preference standard in determining Brittanae’s custody. 

[4,5] The “parental preference doctrine” holds that in a child 
custody controversy between a biological parent and one who is 
neither a biological nor an adoptive parent, the biological parent 
has a superior right to custody of the child. Jn re Stephanie H. et 
al., 10 Neb. App. 908, 639 N.W.2d 668 (2002), citing In re 
Interest of Amber G. et al., 250 Neb. 973, 554 N.W.2d 142 
(1996). A court may not properly deprive a biological or adoptive 
parent of the custody of the minor child unless it is affirmatively 
shown that such parent is unfit to perform the duties imposed by 
the relationship or has forfeited that right. Jd. 

Adrian’s request to modify the paternity decree and award 
him custody of Brittanae turns this case into a custody dispute. 
Because the State has never attempted to terminate Adrian’s 
parental rights and there is no contention that Adrian is currently 
unfit, we address the matter of forfeiture. Additionally, inas- 
much as Adrian’s fitness is not at issue, the evidence concerning 
the alleged child endangerment charge in 1996 will not be dis- 
cussed any further. 

[6] Parental forfeiture means that parental rights “ ‘may be 
forfeited by substantial, continuous, and repeated neglect of a 
child and a failure to discharge the duties of parental care and 
protection.’ ” In re Interest of Eric O. & Shane O., 9 Neb. App. 
676, 685, 617 N.W.2d 824, 832 (2000). “ ‘An effective . . . for- 
feiture of parental rights may be effected by the indifference of 
a parent for a child’s welfare over a long period of time.’” Nye 
v. Nye, 213 Neb. 364, 371, 329 N.W.2d 346, 350 (1983). The 
Nye court, quoting Haynes v. Haynes, 205 Neb. 35, 286 N.W.2d 
108 (1979), stated: 


we 
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“While it is true that a parent has a natural right to the cus- 
tody of his child, the court is not bound as a matter of law 
to restore a child to a parent under any and all circum- 
stances. The welfare of a child of tender years is paramount 
to the wishes of the parent where it has formed a natural 
attachment for persons who have long been in the relation 
of parents with the parents’ approval and consent.” 
213 Neb. at 371, 329 N.W.2d at 350. 

In the instant case, the record shows that Brittanae had 
resided with Ronetta for 13 years at the time of trial and that 
Ronetta raised Brittanae herself for 11'h of those years. It was 
not until the paternity action and the child support order that 
Adrian sought custody of Brittanae. In short, for many years, 
Adrian has been content to occupy the role of a noncustodial 
parent visiting Brittanae every month or so while Ronetta per- 
formed the day-to-day task of raising Brittanae. A consequence 
of Adrian’s consent to this arrangement has been the formation 
of a strong bond between Ronetta and Brittanae. The fact is that 
Adrian has requested custody of Brittanae only at this late date, 
after years of apparent contentment with having Ronetta raise 
Brittanae. Thus, the relationship between Ronetta and Brittanae 
is now essentially that of natural parent and child. 

{7] The Nebraska Supreme Court has stated that a person 
standing in loco parentis to a child is one who has put himself 
or herself in the situation of a lawful parent by assuming the 
obligations incident to the parental relationship, without going 
through the formalities necessary to a legal adoption, and the 
rights, duties, and liabilities of such person are the same as those 
of the lawful parent. In re Interest of Destiny S., 263 Neb. 255, 
639 N.W.2d 400 (2002), citing Weinand v. Weinand, 260 Neb. 
146, 616 N.W.2d 1 (2000). 

The term “in loco parentis” refers to a person who has fully put 
himself or herself in the situation of a lawful parent by assuming 
all the obligations incident to the parental relationship and who 
actually discharges those obligations. Weinand v. Weinand, supra. 
Clearly, in the instant case, Ronetta has placed herself in the situ- 
ation of Brittanae’s lawful parent by assuming all the obligations 
of a lawful parent and discharging the same. In contrast, Adrian 
failed to pay child support for the first 9 years of Brittanae’s life 
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even though Adrian knew that he was Brittanae’s father. Adrian 
did not assume the obligations incident to being a parent, but was 
content to have contact with Brittanae once a month either by tele- 
phone or in person. It was not until the initiation of the paternity 
action that Adrian came forward to claim custody of Brittanae. 
The trial court found that by the above actions, Adrian had for- 
feited his parental rights, and on this record, we cannot find that 
the court erred in this regard. 

Furthermore, Ronetta’s continued custody of Brittanae is 
clearly in Brittanae’s best interests. Neb. Rev. Stat. § 42-364(2) 
(Reissue 1998) provides that in determining a child’s best inter- 
ests in custody and visitation matters, the factors to be consid- 
ered shall include, but not be limited to, the following: 

(a) The relationship of the minor child to each parent 
prior to the commencement of the action or any subsequent 
hearing; 

(b) The desires and wishes of the minor child if of an age 
of comprehension regardless of chronological age, when 
such desires and wishes are based on sound reasoning; 

(c) The general health, welfare, and social behavior of 
the minor child; and 

(d) Credible evidence of abuse inflicted on any family or 
household member. 

In addition to the statutory considerations discussed above, 
courts may consider the moral fitness of the parents, including 
their sexual conduct; the respective environments each offers; the 
emotional relationship between the child and the parents; the 
age, sex, and health of the child and parents; the effect on the 
child as the result of continuing or disrupting an existing rela- 
tionship; the attitude and stability of each parent’s character; and 
the capacity of each parent to provide physical care and to satisfy 
the needs of the child. McDougall v. McDougall, 236 Neb. 873, 
464 N.W.2d 189 (1991); Anderson v. Anderson, 5 Neb. App. 22, 
554 N.W.2d 177 (1996). 

At trial, Brittanae, then 13 years old, testified that she wanted 
to live with Ronetta, not Adrian, and that because she had been 
with Ronetta her whole life, it would be extremely stressful or 
unbearable to move in with Adrian. Brittanae testified that it is 
difficult to do her homework at Adrian’s home because it is noisy 
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and because Brittanae’s bedroom at Adrian’s has no door. 
Additionally, there is evidence that Brittanae has a strained rela- 
tionship with Adrian’s wife, while the evidence shows that 
Brittanae and Claude are close and get along well. The evidence 
shows that Ronetta engages in activities with Brittanae, knows her 
teachers and friends, and attends Brittanae’s parent-teacher con- 
ferences. In contrast, the evidence shows that Adrian does not 
know Brittanae’s teachers, may not know Brittanae’s friends, has 
not inquired about Brittanae’s grades, and does not attend 
Brittanae’s parent-teacher conferences. Given this evidence, it is 
clearly in Brittanae’s best interests to remain with Ronetta. 


VI. CONCLUSION 

After reviewing the record, we conclude that the trial court 
correctly applied the parental preference doctrine and did not 
abuse its discretion in granting custody of Brittanae to Ronetta. 
Thus, we affirm the trial court’s order granting Ronetta custody 
of Brittanae. 

AFFIRMED. 

CARLSON, Judge, participating on briefs. 

IRwIN, Chief Judge, dissenting. 

I respectfully dissent from the conclusion reached by the 
majority that the trial court correctly applied the parental prefer- 
ence doctrine in this case. It is not clear that the trial court cor- 
rectly applied the doctrine; nor does the evidence support a finding 
that Adrian forfeited his parental rights. Additionally, the fact that 
Ronetta may or may not have been in loco parentis to Brittanae is 
not appropriately considered in determining forfeiture. 


1. District CouRT ORDER 

First, as noted above, it is not clear that the trial court correctly 
applied the parental preference doctrine. Not only did the district 
court erroneously conclude that Ronetta is not an “unrelated” 
third party for the purpose of this discussion, but the district 
court was also less than clear in concluding that there was, in 
fact, a forfeiture of parental rights by Adrian. 

In the order denying Adrian’s application for custody, the dis- 
trict court recognized the principal tenets of the parental prefer- 
ence doctrine as iterated in this court’s opinion in In re Interest of 
Eric O. & Shane O., 9 Neb. App. 676, 617 N.W.2d 824 (2000). 
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Specifically, the district court recognized that “ ‘Nebraska law 
creates a “presumption” in favor of child custody with a biologi- 
cal parent as against an unrelated third party.’ ” See id. The district 
court then specifically found that “‘Ronetta is the grandmother of 
Brittanae, not an ‘unrelated third party.’”” (Emphasis in original.) 

In Blecha v. Blecha, 257 Neb. 543, 599 N.W.2d 829 (1999), 
the Nebraska Supreme Court was confronted with a case in 
which a minor child sought to be placed in the custody of his 
maternal grandmother and aunt. In Blecha, the court applied the 
parental preference doctrine to conclude that the biological 
father’s natural right to the custody of his child trumped the 
interest of “strangers to the parent-child relationship.” 257 Neb. 
at 547, 599 N.W.2d at 832. In so doing, the court implicitly rec- 
ognized that the maternal grandmother and aunt were “unre- 
lated” persons in the context of the parental preference doctrine 
because, despite the fact that they were extended family mem- 
bers, they were not biological parents of the child. See, also, 
Mair v. James, No. A-00-016, 2001 WL 537062 (Neb. App. May 
22, 2001) (not designated for permanent publication) (Nebraska 
Court of Appeals, citing Blecha v. Blecha, supra, explicitly held 
that anyone other than natural parent is considered unrelated, 
even if he or she is actually extended family member). 

The district court was wrong to conclude that Ronetta is not 
an unrelated third party for the purpose of applying the parental 
preference doctrine. Because the district court made this incor- 
rect conclusion prior to applying the parental preference doc- 
trine, it is not clear that the trial court actually decided this case 
on the basis of the parental preference doctrine. 

The majority opinion indicates that the district court found 
that Adrian had forfeited his parental rights by failing to pay 
child support for Brittanae before she was 9 years old. More 
specifically, the district court actually stated that “[t]here has 
been, to some extent, ‘parental forfeiture’ by Adrian.” (Emphasis 
supplied.) In light of the court’s erroneous conclusion that 
Ronetta was not an unrelated third party, which erroneous con- 
clusion happened to be the sentence immediately preceding the 
district court’s indication of “some extent” of forfeiture, it is less 
than clear that the district court actually based the decision in 
this case on an application of the parental preference doctrine. 
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The district court went to some length to quote propositions 
of law concerning the best interests of the child in custody deter- 
minations. After erroneously concluding that Ronetta is not an 
unrelated third party and indicating that there had been some 
extent of parental forfeiture, the district court concluded that 
Brittanae’s best interests would be served by her remaining in 
Ronetta’s custody. It is less than clear that the district court actu- 
ally found the parental preference doctrine applicable and that 
Ronetta was entitled to custody because Adrian had forfeited his 
parental rights. 


2. PARENTAL PREFERENCE DOCTRINE 

Even assuming that the district court did apply the parental 
preference doctrine in resolving this custody dispute, the record 
does not contain adequate evidence to rise to the level necessary 
to conclude that Adrian has forfeited his parental rights. There is 
not sufficient evidence to conclude that Adrian has engaged in 
substantial, continuous, and repeated neglect of or indifference 
to Brittanae’s welfare over a long period of time. 

In Nielsen v. Nielsen, 207 Neb. 141, 296 N.W.2d 483 (1980), 
the Nebraska Supreme Court annunciated that prior rulings to 
the contrary notwithstanding, courts may not properly deprive a 
parent of the custody of a minor child unless it is affirmatively 
shown that such parent is unfit to perform the duties imposed by 
the relationship or has forfeited that right. The Supreme Court 
also noted that the right of a parent to the custody of his minor 
child is not lightly to be set aside in favor of more distant rela- 
tives. Id. 

Since the opinion in Nielsen v. Nielsen, supra, a finding of 
forfeiture of parental rights has proven to be a high hurdle to 
overcome. See, Blecha v. Blecha, 257 Neb. 543, 599 N.W.2d 829 
(1999); Mair v. James, No. A-00-016, 2001 WL 537062 (Neb. 
App. May 22, 2001) (not designated for permanent publication); 
In re Interest of Eric O. & Shane O., 9 Neb. App. 676, 617 
N.W.2d 824 (2000). Compare Nye v. Nye, 213 Neb. 364, 329 
N.W.2d 346 (1983). The above cases all include facts that are, in 
many respects, comparable to those of the present case. 

In In re Interest of Eric O. & Shane O., supra, we found no for- 
feiture of parental rights despite the facts that the minor children 
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had resided with a third party for nearly 6 years, several with the 
express consent of the natural father, and that the natural father 
had entered a stipulation to establish a legal guardianship over the 
children by the third party. In Mair v. James, supra, we found no 
forfeiture despite the facts that the minor child lived with a third 
party for a period of approximately 7 years, the father visited the 
child only once in the 2 years prior to his seeking custody, and the 
father became more than $4,000 delinquent in child support even 
after support was ordered by the court. We recognized that while 
the father did not completely perform his parental obligations and 
could have performed more consistently, the evidence did not rise 
to the level required to find forfeiture. 

Parental forfeiture means that a parent may forfeit his or her 
parental rights by substantial, continuous, and repeated neglect 
of a child and failure to discharge the duties of parental care and 
protection. In re Interest of Eric O. & Shane O., supra. Further, 
forfeiture may be effected by a parent’s indifference to a child’s 
welfare over a long period of time. Jd. There is simply no evi- 
dence in this record of long-term “ ‘careless indifference,’ ” id. 
at 686, 617 N.W.2d at 832, to Brittanae. 

Although Adrian consented to Brittanae’s living with Ronetta 
for much of her life prior to these proceedings, he did not sub- 
stantially, continually, or repeatedly neglect Brittanae or demon- 
strate indifference to her welfare. Rather, the record indicates 
that Adrian has had some presence in Brittanae’s life since her 
birth. Adrian testified that he had some contact with Brittanae, 
either by telephone or in person, on at least a monthly basis 
since her birth. Ronetta generally confirmed this testimony, 
indicating that a period of 3 months would have been the longest 
period of time without contact from Adrian during Brittanae’s 
life. Adrian testified that although he did not pay child support 
until the paternity decree was entered, he told Ronetta that he 
would take care of providing items that Ronetta informed him 
Brittanae needed. Ronetta acknowledged that Adrian bought 
Brittanae clothes for Christmas and birthdays, as well as at the 
beginning of the school year. Additionally, there is no indication 
that Adrian has failed to remain current with his child support 
obligation in the 6 years after the paternity decree was entered 
or that he failed to judiciously exercise his visitation rights. 
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It is not clear how the above record indicates substantial, 
continuous, and repeated neglect of or long-term indifference to 
Brittanae’s welfare. Although it may well be true that Adrian 
has occupied the role of a noncustodial parent while Ronetta 
has performed the day-to-day tasks of raising Brittanae, Adrian 
has had continuous involvement with Brittanae during her 
entire life, including financial support for several years prior to 
these proceedings. 


3. IN Loco PARENTIS 

The majority opinion focuses on the facts that Ronetta and 
Brittanae share a significant bond and that Ronetta has assumed 
a position in loco parentis to Brittanae. While this may be true, 
there is no authority for allowing such a position to supplant the 
parental preference doctrine. 

This specific issue was raised and addressed in Mair v. James, 
No. A-00-016, 2001 WL 537062 (Neb. App. May 22, 2001) (not 
designated for permanent publication). Although we concluded 
in that case that the record did not support a finding of in loco 
parentis, we further concluded that even if the third party was in 
loco parentis to the child, the parties had cited no authority 
“holding that a fit natural parent who has not forfeited his or her 
superior right to custody can by supplanted by one who stands 
in loco parentis.” Jd. at *3. Similarly, there is no authority for 
reaching such a conclusion in the present case. 


4. RESOLUTION 

The circumstances of the present case are extremely diffi- 
cult. On the one hand is Adrian, a biological parent who seeks 
to have custody of his child over an unrelated third party. 
Adrian has not performed his parental responsibilities as well 
as he could have, but he has maintained a consistent and steady 
relationship, both physical and financial, with Brittanae. On the 
other hand is Brittanae, a teenage girl who has really only ever 
known Ronetta as a mother. Although Brittanae wants to have a 
relationship with Adrian, her personal preference is to remain 
in Ronetta’s custody. 

Despite the factual circumstances surrounding Ronetta and 
Brittanae’s relationship, the legal principles in this case dictate 
that the parental preference doctrine must be applied. Absent a 
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finding of unfitness or forfeiture, the courts may not deprive 
Adrian of his superior parental right to custody. The evidence in 
this case simply does not rise to a sufficient level to clear the hur- 
dle of forfeiture because the evidence does not demonstrate a sub- 
stantial, continuous, or repeated neglect of or long-term indiffer- 
ence to Brittanae’s welfare. As such, the district court’s judgment 
denying Adrian’s request for custody should be reversed. 


IN RE INTEREST OF MICHAEL R., A CHILD 
UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. 
MICHAEL R., APPELLANT. 
662 N.W.2d 632 


Filed June 3, 2003. No. A-02-818. 


1. Juvenile Courts: Evidence: Witnesses: Appeal and Error. Juvenile cases are 
reviewed de novo on the record, and the appellate court is required to reach a conclu- 
sion independent of the juvenile court’s findings; however, when the evidence is in 
conflict, the appellate court will consider and give weight to the fact that the lower 
court observed the witnesses and accepted one version of the facts over the other. 

2. Search and Seizure: Schools and School Districts. The legality of a search of a 
student should depend simply on the reasonableness, under all the circumstances, of 
the search. 

3. ___:____. Under ordinary circumstances, a search of a student by a teacher or other 
school official will be justified at its inception when there are reasonable grounds for 
suspecting that the search will turn up evidence that the student has violated or is vio- 
lating either the law or the rules of the school. 

4, ___:___. A search of a student by a school official will be permissible in its scope 
when the measures adopted are reasonably related to the objectives of the search and 
not excessively intrusive in light of the age and sex of the student and the nature of 
the infraction. 


Appeal from the Separate Juvenile Court of Douglas County: 
VERNON DANIELS, Judge. Affirmed. 


Thomas C. Riley, Douglas County Public Defender, and John 
J. Jedlicka for appellant. 


James S. Jansen, Douglas County Attorney, and James M. 
Masteller for appellee. 
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HANNON and Moore, Judges, and BuckLey, District Judge, 
Retired. 


BucKLey, District Judge, Retired. 
INTRODUCTION 

Michael R. appeals from an order from the separate juvenile 
court of Douglas County, Nebraska, finding Michael guilty of 
possessing marijuana and related drug paraphernalia. The court 
also found that Michael had deported himself so as to injure or 
endanger seriously the morals or health of himself or others by 
possessing marijuana and drug paraphernalia. For the reasons 
set forth below, we affirm. 


BACKGROUND 

On November 7, 2001, the State filed a three-count petition 
alleging, inter alia, that Michael was born on March 24, 1985, and 
was therefore a child under the age of 18. In count I of its petition, 
the State alleged that Michael was a juvenile within the meaning 
of Neb. Rev. Stat. § 43-247(1) (Cum. Supp. 2002) in that he had 
knowingly or intentionally possessed marijuana weighing 1 ounce 
or less, in violation of Neb. Rev. Stat. § 28-416(1)(a) (Cum. Supp. 
2002). In count II, the State alleged that Michael fell under 
§ 43-247(1) in that he had used, or possessed with the intent to 
use, drug paraphernalia to manufacture, inject, ingest, inhale, or 
otherwise introduce into the human body a controlled substance, 
in violation of Neb. Rev. Stat. § 28-441 (Reissue 1995). In count 
If, the State alleged that Michael was a juvenile as described in 
§ 43-247(3)(b) in that he had deported himself so as to injure or 
endanger seriously the morals or health of himself or others by 
possessing marijuana or drug paraphernalia. 

On February 7, 2002, Michael filed a motion to suppress, 
alleging that all of the State’s evidence against him was the prod- 
uct of an illegal search and seizure. On February 27, a hearing 
was held on Michael’s motion to suppress. 

At that hearing, LaKeith Richardson testified that on 
September 12, 2001, he was employed in the security depart- 
ment at Northwest High School (Northwest). Richardson testi- 
fied that his job was to maintain a safe and secure environment 
for students and staff, in addition to enforcing the Omaha Public 
Schools’ code of conduct. Richardson testified that Northwest 
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prohibits the possession of drugs and drug paraphernalia on 
school property. 

Richardson testified that while he was outside Northwest’s 
common area during lunch, he observed Michael approach 
another student. Richardson testified that Michael was approxi- 
mately 3 or 4 feet from him and that he overheard Michael tell the 
other student that he had some “big bags.” Richardson testified 
that Michael did not see him, but that the other student did. 
Richardson testified that when the other student saw him, the stu- 
dent began to wave Michael off and shook his head as if saying, 
“Not now.” Richardson testified that he then went to the assistant 
principal and told him what he overheard. Richardson testified 
that he went to the assistant principal because of Michael’s refer- 
ence to “big bags,” which Richardson testified is one of the slang 
terms high school students use for marijuana. 

Richardson testified that upon the assistant principal’s instruc- 
tion, he notified Northwest’s administrator, Michael Steele. 
Richardson testified that Steele told him to bring Michael to his 
office regarding Michael’s statement about having some “big 
bags.” Steele also testified that he understood the term “big bags” 
to be slang for marijuana. When Richardson arrived with Michael, 
Steele asked Michael to empty his pockets. Michael complied, 
and no drugs or paraphernalia were found. Because Michael had 
keys in his pockets, Steele asked Michael whether he had driven 
to school. Michael said yes. Steele then told Michael that they 
would need to go to the parking lot and search his vehicle. 

Northwest’s student manual, which is distributed to each stu- 
dent at the beginning of the school year, states that if a student 
is on school property and school officials suspect that the stu- 
dent is in possession of illegal drugs, the student’s person, 
locker, and vehicle would be subject to search by school offi- 
cials. The evidence shows that after the manual is distributed 
each year, each student must sign a card verifying that he or she 
received the manual. Steele testified that because Michael’s 
name was not on a list of students who failed to sign a card, he 
believed that Michael had signed a card with knowledge of the 
information contained in the student manual. 

The record shows that Steele, Richardson, and Michael went to 
Northwest’s west parking lot, wherein Michael’s vehicle was 
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parked approximately 250 feet from the school. Both Steele and 
Richardson thoroughly searched Michael’s vehicle after Michael 
unlocked it. During the search, Steele asked Michael to unlock the 
glove compartment, and Michael did so. In the glove compart- 
ment, Steele found a plastic baggie with a substance appearing to 
be marijuana and a pipe. After he found the items, Steele took 
them inside the school and contacted Northwest’s resource police 
officer. Later tests determined the substance to be marijuana. 

At the hearing, Michael testified that he felt he had no choice 
but to comply with the searches of his person and his vehicle. 
Contrary to Richardson’s and Steele’s testimony, Michael stated 
that the resource police officer had also been involved in the 
search of his vehicle. 

After the hearing, the trial court overruled Michael’s motion to 
suppress. On July 2, 2002, Michael’s adjudication hearing was 
held. Michael renewed his motion to suppress. The juvenile court, 
after considering all of the evidence, found that counts I, II, and 
III of the State’s petition were true beyond a reasonable doubt. 

Michael appeals. 


ASSIGNMENT OF ERROR 
Michael’s sole assignment of error on appeal is that the trial 
court erred in overruling his motion to suppress and admitting 
into evidence marijuana and dmg paraphernalia from an illegal 
search. 


STANDARD OF REVIEW 

{1] Juvenile cases are reviewed de novo on the record, and the 
appellate court is required to reach a conclusion independent of 
the juvenile court’s findings; however, when the evidence is in 
conflict, the appellate court will consider and give weight to the 
fact that the lower court observed the witnesses and accepted one 
version of the facts over the other. Jn re Interest of Phyllisa B., 
265 Neb. 53, 654 N.W.2d 738 (2002). 


ANALYSIS 
On appeal, Michael argues that the school officials’ search of 
his vehicle on school grounds violated the bounds of reasonable- 
ness in school searches as set out in New Jersey v. T. L. O., 469 
US. 325, 105 S. Ct. 733, 83 L. Ed. 2d 720 (1985). 
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In T. L. O., the U.S. Supreme Court reviewed whether the 
Fourth Amendment to the U.S. Constitution applied to an assist- 
ant vice principal’s search of a student’s purse. The assistant vice 
principal searched the student’s purse after discovering the stu- 
dent smoking in the girls’ restroom, in violation of school rules. 
After the student denied smoking, the assistant vice principal 
asked the student to open her purse. The assistant vice principal 
found a pack of cigarettes in addition to a pack of cigarette rolling 
papers. Because he suspected that the papers were related to mar- 
ijuana use, the assistant vice principal then made a more thorough 
search of the student’s purse. He found marijuana, a pipe, several 
1-dollar bills, a list of students who owed the student money, and 
two letters implicating the student in the sale of drugs. 
[2] After its review, the Court held that although the Fourth 
Amendment applies to school officials, the assistant vice princi- 
pal’s search of the student’s purse did not violate the Fourth 
Amendment. The Court balanced the interest of children’s pri- 
vacy with the need to maintain discipline in the school setting 
and held that warrants are not suited to the school environment. 
In addition, the Court stated that probable cause was unnecessary 
and held that “the legality of a search of a student should depend 
simply on the reasonableness, under all the circumstances, of the 
search.” Id. at 341. 
[3] In so finding, the Court set out a two-prong test in applying 
the Fourth Amendment to searches by school officials. First, the 
school official’s action must have been justified at its inception. 
Under ordinary circumstances, a search of a student by a 
teacher or other school official will be “justified at its incep- 
tion” when there are reasonable grounds for suspecting that 
the search will turn up evidence that the student has violated 
or is violating either the law or the rules of the school. 

Id. at 341-42. 

[4] Second, the search conducted must have been reasonably 
related in scope to the circumstances that justified the interference 
in the first place. A search of a student by a school official “will 
be permissible in its scope when the measures adopted are rea- 
sonably related to the objectives of the search and not excessively 
intrusive in light of the age and sex of the student and the nature 
of the infraction.” /d. at 342. 
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Michael argues that the school officials did not have reason- 
able grounds to believe that he was violating the law or the rules 
of the school, since his statements “referring to ‘big bags’. . . 
potentially could (connote] drugs or something legal.” Brief for 
appellant at 6. Secondly, Michael argues that even if the school 
officials had reasonable suspicion to search his person and items 
belonging to him within the school, “after finding no evidence 
the school expanded the search to include [Michael’s] locked 
vehicle in the school lot.” Jd. at 6-7. Michael contends that the 
school officials’ search of a locked compartment in Michael’s 
vehicle was impermissible in its scope. 

The trial court found that Richardson’s overhearing of 
Michael’s conversation with another student about “big bags” 
provided reasonable suspicion that Michael was in violation of 
school policy and reasonable suspicion that the contraband mar- 
ijuana was on school property. The trial court stated that the 
search conducted thereafter was reasonably related to that rea- 
sonable suspicion of a violation. We agree. Because Nebraska 
has not previously addressed this issue, we look to other juris- 
dictions having applied the Fourth Amendment to a search of a 
student’s vehicle on school property. 

In Covington County v. G.W., 767 So. 2d 187 (Miss. 2000), a 
teacher sent a note to an assistant principal advising him that a 
student had informed her that another student, G.W., then 17, 
was drinking beer in the school parking lot. The assistant prin- 
cipal then informed the principal. The principal and a school 
security officer then went to the parking lot and found empty 
beer cans in the back of G.W.’s truck. Upon their request, G.W. 
unlocked his truck and allowed the principal and security officer 
to search it. The principal and the security officer found seven 
unopened bottles of beer in a locked toolbox. After the principal 
questioned him, G.W. admitted that the beer was his and that he 
had purchased it in Covington County, Mississippi. 

At trial, G.W. argued that school officials were required to 
get a search warrant before they searched his truck. The court 
disagreed, stating first that under New Jersey v. T. L. O., 469 
U.S. 325, 105 S. Ct. 733, 83 L. Ed. 2d 720 (1985), a search 
warrant is not required when a search is being conducted by a 
school officer. Additionally, the court noted that the evidence 
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showed that all students who drove vehicles to school had to 
register their vehicles. G.W.’s mother signed his truck’s regis- 
tration form, which specifically stated that “‘vehicles will be 
routinely checked/searched.’” Covington County, 767 So. 2d 
at 193. 

G.W. also argued that students have a greater expectation of 
privacy in their vehicles as compared to their lockers. The court 
dismissed G.W.’s argument, stating, “While this may be true 
when one is driving down the street, we can hardly say such a 
higher expectation of privacy should be had in a car on school 
property as opposed to a school locker.” Id. 

The Colorado Supreme Court and the Alaska Court of Appeals 
reached the same result in cases on similar facts. See, People in 
Interest of P.E.A., 754 P.2d 382 (Colo. 1988); Shamberg v. State, 
762 P.2d 488 (Alaska App. 1988). See, also, Linke v. 
Northwestern School Corp., 763 N.E.2d 972 (Ind. 2002) (holding 
that school’s policy of conducting random drug testing on stu- 
dents participating in athletics and extracurricular and cocurricu- 
lar activities and on students wishing to drive themselves to and 
from school did not violate search and seizure clause). 

The facts in the instant case are very similar to those in 
Covington County, supra. The record shows that Northwest dis- 
tributes a student manual to all students at the beginning of the 
school year. The manual states that if a student is on school prop- 
erty and school officials suspect that the student is in possession 
of illegal drugs, the student’s person, locker, and vehicle can be 
searched by school officials. Steele testified that every student 
was required to sign a card stating that he or she received the 
2001-02 manual. Steele testified that Michael had signed a card 
verifying his receipt of the manual. 

Richardson testified that he overheard Michael telling another 
student that he had some “big bags.” Both Richardson and Steele 
testified that “big bags” is a slang term for marijuana. Richardson 
testified that when the other student observed him nearby, the 
other student waved Michael away and shook his head, indicat- 
ing that then was not a good time. Additionally, when questioned, 
Michael admitted speaking about bags to the other student. 
Clearly, on this record, school officials had a reasonable suspi- 
cion that Michael was violating both the law and school policy. 
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Thus, the actions of the school officials in this case were justified 
at their inception. 

Similarly, the officials’ searches of Michael and his vehicle 
were permissible in scope, since those measures were reasonably 
related to the objectives of the searches and were not excessively 
intrusive in light of Michael’s age and sex and the nature of 
Michael’s suspected infraction, the sale of illegal drugs. When the 
officials searched Michael, he did not have any drugs or para- 
phernalia on his person. Michael did have a set of car keys on 
him, and he stated that he had driven to school. Because the offi- 
cials found nothing on Michael’s person, it was reasonable for the 
officials to have a suspicion that Michael had contraband in his 
vehicle. Thus, as did the Mississippi Supreme Court regarding the 
search of G.W.’s truck in Covington County v. G.W., 767 So. 2d 
187 (Miss. 2000), we conclude that the search of Michael’s vehi- 
cle did not violate the Fourth Amendment. Because we find that - 
Michael’s Fourth Amendment rights were not violated, we need 
not address the issue of whether Michael consented to the search 
as argued by the State. 


CONCLUSION 
Given our review of the evidence, the trial court did not err in 
overruling Michael’s motion to suppress and allowing into evi- 
dence the marijuana and drug paraphernalia found by school 
officials in Michael’s vehicle in the school parking lot. Thus, the 
trial court’s order is affirmed in all respects. 
AFFIRMED. 


EWALD GRIESS ET AL., APPELLANTS, V. CLAY COUNTY BOARD 
OF SUPERVISORS, APPELLEE, AND CurTIS O. GRIESS 
& SONS, INC., INTERVENOR-APPELLEE. 
662 N.W.2d 638 


Filed June 10, 2003. No. A-01-1207. 


1, Standing: Jurisdiction: Parties. Standing is a jurisdictional component of a party’s 
case because only a party who has standing may invoke the jurisdiction of a court. 

2. Jurisdiction: Appeal and Error. Determination of a jurisdictional issue which does 
not involve a factual dispute is a matter of law which requires an appellate court to 
reach an independent conclusion. 
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3. Specific Performance: Appeal and Error. A request for specific performance is 
outside the scope of a petition in error. 

4. Actions: Parties: Standing. Before one is entitled to invoke a tribunal's jurisdiction, 
one must have standing to sue, which involves having some real interest in the cause 
of action; in other words, to have standing to sue, one must have some legal or equi- 
table ight title; or interest in the subject matter of the controversy. 

5. . The purpose of a standing inquiry is to determine whether one has 


a legally protectable interest or right in the controversy that would benefit by the relief 
to be granted. 


Appeal from the District Court for Clay County: Terri 
Harper, Judge. Appeal dismissed. 


Patricia A. Knapp for appellants. 


Charles W. Campbell, of Angle, Murphy, Valentino & 
Campbell, P.C., for appellee. 


Stephen D. Mossman and Jacqueline M. Tessendorf, of 
Mattson, Ricketts, Davies, Stewart & Calkins, for intervenor- 
appellee. 
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InBopy, Judge. 
INTRODUCTION 
Ewald Griess, Waldine Nuss, and Ruben Hoffman (referred to 
collectively as “the petitioners”) appeal the decision of the Clay 
County District Court dismissing their petition in error for lack of 
standing. For the reasons set forth herein, we dismiss this appeal 
for lack of jurisdiction. 


STATEMENT OF FACTS 

On December 12, 2000, the Clay County Board of Supervisors 
(the Board) issued zoning permits Nos. 2097, 2098, and 2099 to 
Curtis O. Griess & Sons, Inc. (Griess & Sons). Permit No. 2097 
authorized the construction of four building sites consisting of a 
total of eight parallel buildings housing 58,360 swine on the sub- 
ject property. Permit No. 2098 authorized the construction of one 
building site consisting of two parallel buildings housing 14,590 
swine. Permit No. 2099 authorized the construction of one build- 
ing site consisting of two parallel buildings housing 14,590 swine. 
Although no appeal was taken from the issuance of these permits, 
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following opposition from the petitioners and others, Griess & 
Sons entered into an agreement with the Board regarding the zon- 
ing permits granted. 

On April 10, 2001, at a public hearing held pursuant to 
notice and pursuant to the agreement with Griess & Sons, the 
Board canceled permit No. 2097 and entered into another 
agreement with Griess & Sons which is identified as zoning 
permit No. 2097A. The issuance of permit No. 2097A reduced 
the number of building sites that had been previously autho- 
rized under permit No. 2097 from four with a total of eight 
buildings to one with a total of two buildings and reduced the 
maximum number of swine permitted from 58,360 to 14,590. 
The agreement also allowed the Board to cancel permit 
No. 2099, and the Board agreed not to revoke permit No. 2098 
for any conditions known to the Board at the time of entry into 
the agreement. 

On May 8, 2001, the petitioners filed a petition in error chal- 
lenging the Board’s issuance of permit No. 2097A. The petition in 
error alleged that the petitioners were all resident taxpayers and 
owners of real estate in Clay County, Nebraska. The petitioners 
contended that the Board lacked the power to grant a special 
exception to its zoning regulations for the proposed operation and 
asked the district court to declare the permit invalid. 

A hearing was held on August 16, 2001. The evidence 
adduced at the hearing consisted of the county’s zoning regula- 
tions, a transcript of the proceedings that had been held before 
the Board, and a supplemental transcript of the proceedings that 
had been held before the Board. We note for the purpose of our 
review that exhibits 1 (the zoning regulations) and 2 (the non- 
supplemental transcript of proceedings before the Board) were 
received without objection. 

On October 5, 2001, the district court entered an order finding 
that the petitioners failed to plead and prove standing to bring the 
petition in error and dismissed the petition in error. The petition- 
ers have timely appealed to this court. 


ASSIGNMENT OF ERROR 
On appeal, the petitioners contend that the district court erred 
in finding that the petitioners lacked standing to bring this action. 
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STANDARD OF REVIEW 

[1,2] Standing is a jurisdictional component of a party’s case 
because only a party who has standing may invoke the jurisdic- 
tion of a court. Cotton v. Steele, 255 Neb. 892, 587 N.W.2d 693 
(1999); Hawkes v. Lewis, 255 Neb. 447, 586 N.W.2d 430 
(1998); Sarpy Cty. Bd. of Comrs. v. Sarpy Cty. Land Reutil., 9 
Neb. App. 552, 615 N.W.2d 490 (2000). Determination of a 
jurisdictional issue which does not involve a factual dispute is 
a matter of law which requires an appellate court to reach an 
independent conclusion. Cotton, supra; Hawkes, supra; Sarpy 
Cty. Bd. of Comrs., supra. 


ANALYSIS 

On appeal, the petitioners contend that the district court erred 
in finding that they lacked standing to bring this action. The 
petitioners contend that standing is granted by Neb. Rev. Stat. 
§ 23-114.05 (Cum. Supp. 2002) and that they proved compli- 
ance with the statute sufficient to establish standing. 

Section 23-114.05 pertains to county zoning law and provides 
in relevant part: 

In addition to other remedies, the county board or the proper 
local authorities of the county, as well as any owner or 
owners of real estate within the district affected by the reg- 
ulations, may institute any appropriate action or proceedings 
to prevent such unlawful construction, erection, recon- 
struction, alteration, repair, conversion, maintenance, or use, 
to restrain, correct, or abate such violation, or to prevent 
the illegal act, conduct, business, or use in or about such 
premises. Any taxpayer or taxpayers of the county may insti- 
tute proceedings to compel specific performance by the 
proper Official or officials of any duty imposed by such sec- 
tions or in resolutions adopted pursuant to such sections. 
(Emphasis supplied.) 

The first sentence of § 23-114.05 quoted above provides that 
“[i]n addition to other remedies, the county board or the proper 
local authorities of the county, as well as any owner or owners 
of real estate within the district affected by the regulations, may 
institute any appropriate action or proceedings . . . .” In the 
instant case, § 5 of the zoning regulations (exhibit 1) establishes 
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that there are five zoning districts within Clay County. Griess & 
Sons’ applications set forth that the zoning district in which the 
subject property is located is designated for general agriculture. 
The petitioners did not plead or prove that they own real estate 
within that general agriculture zoning district. Therefore, the 
petitioners have failed to allege or prove facts establishing that 
they come within the ambit of § 23-114.05. 

(3) Additionally, the second sentence of § 23-114.05 quoted 
above provides that any taxpayer or taxpayers of a county may 
institute proceedings to compel specific performance. In the 
instant case, the petitioners claim that their petition in error 
sought to compel specific performance by the Board. However, 
the function of a petition in error is limited by statute. Neb. Rev. 
Stat. § 25-1903 (Reissue 1995) provides in part: 

The proceedings to obtain such reversal, vacation or 
modification shall be by petition entitled petition in error, 
filed in a court having power to make such reversal, vaca- 
tion or modification, setting forth the errors complained of, 
and thereupon a summons shall issue and be served, or 
publication made, as in the commencement of an action. 

Since a request for specific performance is outside the scope of 
a petition in error, the second sentence of § 23-114.05 quoted 
above does not provide the petitioners with standing. 

[4,5] Furthermore, the petitioners have failed to establish 
common-law standing. Before one is entitled to invoke a tri- 
bunal’s jurisdiction, one must have standing to sue, which 
involves having some real interest in the cause of action; in other 
words, to have standing to sue, one must have some legal or 
equitable right, title, or interest in the subject matter of the con- 
troversy. Metropolitan Utilities Dist. v. Twin Platte NRD, 250 
Neb. 442, 550 N.W.2d 907 (1996). The purpose of a standing 
inquiry is to determine whether one has a legally protectable 
interest or right in the controversy that would benefit by the 
relief to be granted. /d. 

The petitioners did not plead that they had any specific prop- 
erty interest other than being resident taxpayers and owners of 
real estate in Clay County. Neither did they allege that they 
have a legal or equitable title or right to real estate that is 
affected by the zoning permits issued to Griess & Sons. Nor did 
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the petitioners allege that they would suffer any damages or 
injury (and much less identify the damages or injury) if Griess 
& Sons were to construct the facility pursuant to such permits. 
Therefore, the petitioners have failed to establish that they have 
common-law standing to bring this action. 


CONCLUSION 
In sum, the petitioners’ reliance upon § 23-114.05 to establish 
standing has been misplaced, and they have likewise failed to 
prove that they have common-law standing to bring the instant 
action. Because the petitioners lack standing to bring this action, 
this appeal is dismissed for lack of jurisdiction. 
APPEAL DISMISSED. 


IN RE ESTATE OF MAMIE G. REED, DECEASED. 
VELMA COOK, PERSONAL REPRESENTATIVE, APPELLEE, 
AND RICHARD ROWLAND, APPELLANT, V. JOHN E. LYNCH, 
SUCCESSOR PERSONAL REPRESENTATIVE, APPELLEE. 
663 N.W.2d 147 


Filed June 17, 2003. No. A-01-1195. 


1. Decedents’ Estates: Attorney and Client. Attorneys hired to represent personal rep- 
resentatives are employed for the benefit of the personal representative, not the estate. 

2. Malpractice: Attorney and Client: Claims. Attorney malpractice claims can be 
brought only by the client of the attorney. 

3. Decedents’ Estates: Costs: Attorney Fees. No authority provides for the assessment 
of any costs and fees against an attorney representing the personal representative in 
an estate proceeding. 


Appeal from the County Court for Douglas County: W. MARK 
ASHFORD, JOHN E. Huser, and JEFFREY Marcuzzo, Judges. 
Reversed and remanded with directions. 


Richard Rowland, of Quinn & Wright, pro se. 


Jay A. Ferguson for appellee John E. Lynch, and John E. 
Lynch, pro se. 


IrwIN, Chief Judge, and CARLSON and Moorg, Judges. 
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Irwin, Chief Judge. 
I. INTRODUCTION 

Richard Rowland, attorney for Velma Cook, original personal 
representative of the estate of Mamie G. Reed, appeals from an 
order of the county court ordering Rowland and the original per- 
sonal representative “jointly and severely [sic]. personally liable 
to” John E. Lynch, successor personal representative, for attor- 
ney fees and successor personal representative fees in the amount 
of $16,300.59. On appeal, Rowland asserts, inter alia, that the 
county court had no authority to assess costs against him in his 
capacity as attorney for the original personal representative. 
Because we agree, we reverse, and remand with directions. 


II. BACKGROUND 

On February 12, 1996, the county court entered a statement of 
informal probate in a case captioned “In the Matter of the Estate 
of Mamie G. Reed.” At that time, the original personal represent- 
ative was appointed. Rowland filed documents on behalf of the 
original personal representative in his capacity as her attorney. 

On June 18, 1998, the Nebraska Supreme Court circulated case 
progression standards for probate cases. The case progression 
standards were captioned as a “Directive to All County Courts” 
and provided, in relevant part, as follows: 

(3) In all probates not completed within 24 months, the 
county court shall order the personal representative to show 
cause why the probate should not be closed within 3 months 
or the personal representative removed and a new personal 
representative appointed. Upon removal of the personal rep- 
resentative, the county court shall appoint a new personal 
representative, who shall proceed forthwith to complete the 
administration of the probate. The county court shall tax the 
costs of completion of the administration to the former per- 
sonal representative and his or her attorney. 

On August 25, 1998, the county court issued an order to show 
cause ordering the original personal representative to file closing 
documents by August 31 or show cause why the estate needed to 
be kept open longer. The county court specifically referenced and 
attached a copy of the case progression standards directive of 
June 18. On August 31, the original personal representative, 
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through Rowland in his capacity as her attorney, filed a response 
indicating that the estate could be closed within 90 days. 

On March 10, 1999, the county court entered an order remov- 
ing the original personal representative and appointing a succes- 
sor personal representative. The county court further ordered that 
“[a]ny and all costs incurred by [the successor personal repre- 
sentative] in his fiduciary capacity shall be taxed jointly and indi- 
vidually to [the original personal representative] and her attorney 
Richard A. Rowland.” 

On June 15, 2000, the original personal representative and 
Rowland filed a motion seeking to have the case progression stan- 
dards directive declared unconstitutional on a variety of grounds. 
The county court overruled the motion on October 20. 

On September 11, 2000, the successor personal representative 
filed an application for fees and closing of the estate. On August 
20, 2001, the successor personal representative filed a supple- 
mental application for attorney fees and personal representative 
fees. On September 6, Rowland, in his personal capacity, filed a 
resistance to the supplemental application resisting the successor 
personal representative’s attempt to obtain a judgment for costs 
against Rowland. 

On October 4, 2001, the county court entered an order award- 
ing the successor personal representative $16,300.59, which 
included “attorney fees and personal representative fees in the 
amount of $10,564.00.” The court ordered that the original per- 
sonal representative and Rowland be jointly and severally per- 
sonally liable for the $16,300.59 judgment, citing only to the 
county court’s earlier orders and the case progression standards 
directive as authority for assessing costs against Rowland. This 
appeal followed. 


Ill. ASSIGNMENTS OF ERROR 

Rowland has assigned eight errors on appeal. The only 
assigned error we need deal with is Rowland’s assertion that the 
county court was without authority to assess costs and attorney 
fees against him in his role as attorney for the original personal 
representative. 

We note that Rowland assigned one error concerning the re- - 
moval of the original personal representative. However, Rowland 
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filed an amended notice of appeal indicating that the appeal was 
being prosecuted by himself, not on behalf of the original per- 
sonal representative. Additionally, Rowland acknowledges in his 
brief that “the original [personal representative] has not partici- 
pated in this appeal.” Brief for appellant at 25. As such, we con- 
sider the assignment of error concerning the original personal rep- 
resentative’s rights to be beyond the purview of this appeal. 


IV. ANALYSIS 

Rowland’s basic argument on appeal is that the county court 
was without authority to assess costs and attorney fees against 
him in his role as attorney for the original personal representa- 
tive. Rowland argues that there was no finding that he person- 
ally was responsible for any delay in the administration of the 
estate and that there was no showing that he had any authority 
to act on his own to administer the estate without the action of 
the original personal representative. As such, Rowland argues 
that there is no authority for holding him responsible for costs 
and fees associated with the administration of the estate by the 
successor personal representative. We agree. 

{1,2] This court has expressly recognized that attorneys hired 
to represent personal representatives are employed for the bene- 
fit of the personal representative, not the estate. See In re Estate 
of Snover, 4 Neb. App. 533, 546 N.W.2d 341 (1996). As such, 
the personal representative is the attorney’s client, not the estate. 
Id. The Nebraska Supreme Court recognized this in In re Estate 
of Wagner, 222 Neb. 699, 386 N.W.2d 448 (1986). Similarly, the 
Nebraska Supreme Court has held that attorney malpractice 
claims can be brought only by the client of the attorney. See, 
Earth Science Labs. v. Adkins & Wondra, P.C., 246 Neb. 798, 
523 N.W.2d 254 (1994); St. Mary’s Church v. Tomek, 212 Neb. 
728, 325 N.W.2d 164 (1982). 

As such, it is apparent that Rowland, as the attorney for the 
original personal representative, never owed any duty to the 
estate. Rowland did not owe the estate any duty to ensure that the 
original personal representative timely administered the estate. 
By corollary, Rowland had no authority to act on behalf of the 
estate in administering the estate without the actions and direc- 
tions of his client, the original personal representative. 
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{3] Our research has revealed no authority whatsoever, and the 
successor personal representative has pointed us to no authority, 
which provides for the assessment of any costs and fees against 
an attorney representing the personal representative in an estate 
proceeding. The record presented to us does not contain any evi- 
dence or findings that Rowland personally was responsible in 
any way for the delay in administering this estate. As such, we 
conclude that the county court was without authority to order 
Rowland to pay the costs and fees incurred by the successor per- 
sonal representative in administering this estate. Accordingly, the 
judgment of the county court is reversed, and the matter is 
remanded with directions to remove Rowland from the county 
court’s judgment. 


V. CONCLUSION 
There is no authority for assessing costs and fees against an 
attorney representing a personal representative in an estate pro- 
ceeding. The county court’s order to the contrary is reversed, and 
the matter is remanded with directions to remove Rowland from 
the county court’s judgment. 
REVERSED AND REMANDED WITH DIRECTIONS. 


IN RE INTEREST OF PHOEBE S. AND REBEKAH S., 
CHILDREN UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. 

REGINA S., APPELLANT. 
664 N.W.2d 470 


Filed June 17, 2003. Nos. A-02-905, A-02-906. 


1. Juvenile Courts: Indian Child Welfare Act: Appeal and Error. An order terminat- 
ing parental rights pursuant to the Nebraska Indian Child Welfare Act, Neb. Rev. Stat. 
§ 43-1501 et seq. (Reissue 1998), is reviewed de novo on the record, and an appellate 
court is required to reach a conclusion independent of the juvenile court’s findings. 

2. Juvenile Courts: Parental Rights: Final Orders: Appeal and Error. A detention 
order issued after a hearing and which continues to withhold the custody of a juvenile 
from the parent pending an adjudication hearing is a final, appealable order. 

3. Indian Child Welfare Act. The federal Indian Child Welfare Act was enacted to pro- 
mote the stability and security of Indian tribes and families through the establishment 
of minimum federal standards for the removal of Indian children from their families 
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and the placement of such children in foster or adoptive homes which will reflect the 
unique values of Indian culture. 

4. Indian Child Welfare Act: Parental Rights: Proof. Any party seeking to effect ter- 
mination of parental rights to an Indian child under state law shall satisfy the court 
that active efforts have been made to provide remedial services and rehabilitative pro- 
grams designed to prevent the breakup of the Indian family and that these efforts have 
proved unsuccessful. 

5. Indian Child Welfare Act: Expert Witnesses: Parental Rights. Pursuant to the 
Indian Child Welfare Act, qualified expert testimony is required in a parental rights ter- 
mination case on the issue of whether serious harm to the Indian child is likely to occur 
if the child is not removed from the home. 

6. Indian Child Welfare Act: Parental Rights: Evidence. Under the Indian Child 
Welfare Act, a determination to terminate parental rights must be supported by evi- 
dence beyond a reasonable doubt. 

7. Parental Rights. The best interests of the children are the primary consideration in 
any question conceming termination of parental rights. 


Appeal from the Separate Juvenile Court of Lancaster County: 
Toni G. THORSON, Judge. Reversed and remanded for further 
proceedings. 


Richard K. Bollerup, of Bollerup & Huxoll, P.C., for appellant. 


Shellie D. Sayers, Deputy Lancaster County Attorney, for 
appellee. 


HANNON, SIEVERS, and INBopy, Judges. 


SIEVERS, Judge. 

The State of Nebraska filed a motion to terminate a mother’s 
parental rights to two of her four children. The separate juvenile 
court of Lancaster County, Nebraska, terminated the mother’s 
parental rights to those two children. The mother appeals. 


I. FACTUAL BACKGROUND 

On November 24, 1997, Rebekah S., born March 5, 1997; 
Hezekiah S., born May 9, 1988; and Josiah S., born March 1, 
1985, were removed from the care of their parents, Regina S. and 
Andrea S., by the Lincoln Police Department and placed in the 
emergency custody of the Nebraska Department of Health and 
Human Services (DHHS), based on the family’s having no hous- 
ing or financial means to obtain shelter. On November 25, 1997, 
the separate juvenile court of Lancaster County ordered and 
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granted temporary legal custody of Rebekah, Hezekiah, and 
Josiah to DHHS, based on the best interests of the children. On 
January 16, 1998, Rebekah was placed in the foster care of 
Dorothy G. and has since remained in her care and custody. 

On January 30, 1998, after an adjudication hearing, the juve- 
nile court found Rebekah, Hezekiah, and Josiah to be children as 
defined by Neb. Rev. Stat. § 43-247(3)(a) (Supp. 1997) because 
they were homeless, destitute, and lacked proper parental care by 
reason of the faults or habits of Regina and Andrea. The court 
ordered that the children remain in the temporary legal custody of 
DHHS. After various dispositional orders, the State was given 
leave on August 31 to file an amended supplemental petition, and 
after a second adjudication hearing, the juvenile court again found 
Rebekah, Hezekiah, and Josiah to be children as defined by 
§ 43-247(3)(a) (Reissue 1998) because they were homeless, des- 
titute, and lacked proper parental care by reason of the faults or 
habits of Regina and Andrea, and ordered that the children remain 
in the temporary legal custody of DHHS. On January 14, 1999, 
after a rehabilitation plan was formulated by DHHS and approved 
by the court, the juvenile court found that reasonable efforts had 
been made to return custody of Rebekah, Hezekiah, and Josiah to 
Regina and Andrea but that it was in the children’s best interests 
that they remain in the temporary legal custody of DHHS. 

On February 1, 1999, Phoebe S. was born to Regina and 
Andrea. On February 2, the Lincoln Police Department removed 
Phoebe from her parents’ care and placed her in the emergency 
custody of DHHS, based on the following allegations: Regina 
and Andrea suffered from a variety of mental health problems 
according to psychological evaluations; Regina and Andrea 
failed to comply with the DHHS plan of rehabilitation; Phoebe’s 
three siblings continued to remain in the temporary legal cus- 
tody of DHHS; and Regina and Andrea did not have appropriate 
housing. That same day, Phoebe was also placed in the foster 
care of Dorothy and has since remained in her care and custody. 


ll. PROCEDURAL BACKGROUND 
On February 3, 1999, the State filed a motion for termination 
of Regina’s and Andrea’s parental rights to Rebekah, Hezekiah, 
and Josiah (motion I), alleging that Regina and Andrea were 
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unable to discharge their parental responsibilities because of 
mental illness or mental deficiency, that there were reasonable 
grounds to believe that such condition would continue for a pro- 
longed indeterminate period in support of termination based on 
Neb. Rev. Stat. § 43-292(5) (Reissue 1998), and that termination 
of Regina’s and Andrea’s parental rights would be in the chil- 
dren’s best interests. On the same date as above, the State also 
filed a separate petition and motion to terminate Regina’s and 
Andrea’s parental rights to Phoebe (motion ID), alleging that 
Phoebe was homeless, destitute, and without proper parental 
support pursuant to § 43-247(3)(a); that the parents had the 
same mental health allegations as previously alleged; and that 
termination of Regina’s and Andrea’s parental rights would be in 
Phoebe’s best interests. 

On April 14, 1999, the juvenile court found that reasonable 
efforts had been made to return custody of Phoebe to Regina and 
Andrea but that it was in the child’s best interests to remain in 
the temporary legal custody of DHHS. 

On May 6, 1999, a hearing was had on motions I and IT; how- 
ever, it came to the court’s attention that Regina was of Native 
American ancestry, specifically Oglala Sioux, thus triggering 
the statutory provisions of the Nebraska Indian Child Welfare 
Act (ICWA), Neb. Rev. Stat. § 43-1501 et seq. (Reissue 1998), 
relating to termination of parental rights to Indian children. 
Pursuant to §§ 43-1503 and 43-1504, the juvenile court granted 
a continuance to determine if Phoebe, Rebekah, Hezekiah, and 
Josiah were of Indian descent and if the Oglala Sioux Tribe had 
jurisdiction. Subsequently, Regina and Andrea filed a motion to 
transfer the case to the Oglala Sioux Tribal Court, and the trial 
was stayed pending a jurisdictional hearing. 

The jurisdictional hearing was had on December 20, 1999. 
On March 20, 2000, the juvenile court found that Phoebe, 
Rebekah, Hezekiah, and Josiah were Indian children but that 
they were not domiciled on the Oglala Sioux Tribe Reservation, 
and the court therefore denied the motion to transfer, based on 
the best interests of the children. Motions I and II were again set 
for trial in the separate juvenile court of Lancaster County. 

Throughout the aforementioned juvenile court hearings, 
Regina regularly and consistently participated in supervised 
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visitations with her four children, according to Linda Brown, a 
family support specialist who supervised and facilitated the 
visitations. On October 23, 2000, however, a hearing was had in 
the juvenile court regarding the visitation plan, and on November 
30, the court terminated Regina’s and Andrea’s supervised visita- 
tion with Phoebe and Rebekah. The juvenile court found that vis- 
itation was no longer in the children’s best interests, based on a 
report by Dr. Colleen Stormberg, a psychologist assigned to the 
case. Subsequently, Regina agreed to relinquish her parental 
rights to Phoebe and Rebekah in exchange for a “Communication 
and Contact Agreement” with DHHS that allowed her to visit the 
girls four times a year. Regina visited Phoebe and Rebekah in 
December 2000 and February 2001. Sometime after Regina’s last 
visit with the girls, she rescinded the relinquishment of her 
parental rights because she “just couldn’t go through with it.” 

On May 11, 2001, the State amended motion I to add an allega- 
tion that Regina’s and Andrea’s parental rights to Rebekah, 
Hezekiah, and Josiah should be terminated pursuant to § 43-292(7) 
because the children had been in out-of-home placement for 15 or 
more months of the most recent 22 months. The State also added 
two additional allegations pursuant to the Nebraska ICWA, 
§ 43-1505(4) and (6), and by interlineations on a date we cannot 
ascertain from the record, the State removed Hezekiah and Josiah 
from the case and removed the original allegation of mental illness 
under § 43-292(5). Also on May 11, the State amended motion II 
to add allegations based on §§ 43-292(7) and 43-1505(4) and (6) 
as additional statutory grounds for termination of parental rights. 
On November 1, the State amended motion I for a second time, 
removing the allegation based on § 43-292(5), thus basing termi- 
nation on §§ 43-292(7) and 43-1505(4) and (6). Trial was had in 
early March 2002. 


1. STATE’s EVIDENCE 
Regina testified that the State has had custody of Rebekah 
since November 24, 1997, and Phoebe since February 2, 1999. 
Regina stated that she was currently taking Zoloft and Seroquel 
for depression anxiety, hair-pulling, and sleeplessness. Regina 
testified that the last time she visited with Phoebe and Rebekah 
was in February 2001. Regina stated that Andrea had relinquished 
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his parental rights to the girls. Regina stated that Andrea had been 
hospitalized and incarcerated in the past and that he was currently 
taking medication to calm him down. Regina testified that she 
would separate from Andrea if that was required to get her chil- 
dren back; however, she was unsure if she would divorce Andrea. 
Charlie Bennett, a case manager for DHHS, testified that he 
became the sole and ongoing caseworker in Regina’s case in May 
1998. Bennett testified that in an effort to reunify Regina’s fam- 
ily, he did the following: arranged for therapeutic providers and 
parenting classes (“P.A.C.T. program”) for Regina and Andrea; 
personally supervised the visitation with the children; provided 
for transportation (bus passes); arranged evaluations for the fam- 
ily; kept in regular contact with Regina, Andrea, Dorothy, and the 
children; provided medical coverage for the children; and pre- 
pared case plans and court reports. Bennett testified that Phoebe 
and Rebekah were in a “stable” and “nurturing environment” at 
Dorothy’s home and that the girls felt safe there. Bennett stated 
that Phoebe, Rebekah, Hezekiah, and Josiah, still resided in fos- 
ter care even though all reunification efforts had been made. 
Bennett testified that Dr. Helen Montoya, Dr. Stormberg, and 
Dr. Mary Payne have all provided therapeutic support for 
Regina’s family through DHHS. Bennett testified that Dr. 
Montoya performed a psychological evaluation on Regina and 
Andrea in 1998, that Dr. Stormberg provided therapeutic treat- 
ment for Regina and Andrea and carried out an evaluation regard- 
ing the relationship between Phoebe and Rebekah and their par- 
ents, and Dr. Payne provided therapeutic treatment for Regina. 
Bennett testified that he never considered recommending 
reunification of Phoebe and Rebekah with Regina because of the 
following observations: Regina and Andrea have had difficulty at 
times providing a home for their children, Regina and Andrea’s 
relationship has been unstable at times, Regina received disability 
assistance and has used the money for questionable purposes at 
times, Regina stopped going to counseling and the parenting 
classes, and the family has lacked adequate transportation at 
times. Bennett stated that he arranged the supervised visitation 
between the children and their parents through Cedars Youth 
Services (Cedars); however, in October 2000, the supervised vis- 
itations with the girls were suspended after an evaluation by Dr. 
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Stormberg indicated that the visitation was negatively impacting 
the girls. Bennett stated that it is DHHS’ plan that Phoebe and 
Rebekah continue to reside with Dorothy. Bennett concluded his 
testimony by stating that he believed it was in Phoebe’s and 
Rebekah’s best interests that they have permanency. 

On cross-examination, Bennett admitted that Regina and 
Andrea have maintained a sanitary and adequate apartment for 
the last 2 years without rental assistance from DHHS. Bennett 
further admitted that when he became involved in the case in 
1998, Regina and Andrea had a place of residence and were not 
homeless. Bennett testified that Regina has maintained employ- 
ment throughout his tenure with the case and that she is cur- 
rently employed and has been working at a restaurant for almost 
a year. Bennett testified that since he became involved in 1998, 
Regina’s demeanor, her employment situation, and her housing 
condition have improved. Bennett admitted that after the super- 
vised visitations with Phoebe and Rebekah were terminated in 
October 2000, DHHS basically did nothing to determine if vis- 
itation should restart. 

Dr. Stormberg testified that she conducted an evaluation of 
Regina’s family and Dorothy in July and August 2000 in order 
to see the relationship between the girls and Regina and Andrea 
and between the girls and Dorothy. 


(a) Girls and Dorothy 

Dr. Stormberg stated that during the evaluation, Dorothy said 
that both Phoebe and Rebekah did not want to visit with Regina 
and that before each visit, the girls would cry and become angry 
and upset. Dr. Stormberg testified that during the girls’ visit with 
Dorothy, the girls appeared comfortable with Dorothy and 
sought out physical contact with her. Dr. Stormberg testified that 
Dorothy appeared to be a good, attentive, and calm foster parent 
and that there was a good bond or attachment between Dorothy 
and the girls. 


(b) Girls and Regina and Andrea 
Dr. Stormberg testified that during her visit with Regina, 
Andrea, and the girls, Regina appeared somewhat anxious about 
being evaluated. Dr. Stormberg testified that there was a mixture 
of both appropriate direction and negative redirection between the 
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girls and Regina. Dr. Stormberg stated that Phoebe and Rebekah 
did not seek out physical contact with Regina. Dr. Stormberg tes- 
tified that the girls appeared to be comfortable around Regina but 
that there was not clear evidence of an attachment or a strong 
bond between Regina and the girls. 

Dr. Stormberg opined that the supervised visits should be sus- 
pended on a temporary basis. Dr. Stormberg testified it appeared 
that Phoebe and Rebekah were in an enduring relationship with 
Dorothy and were upset by the supervised visits with Regina 
and that the visits were not beneficial to the girls. Dr. Stormberg 
testified it appeared that Rebekah was suffering from posttrau- 
matic stress disorder. Dr. Stormberg stated that the girls’ attach- 
ment to Dorothy had progressed to a stable point but that their 
attachment to Regina and Andrea had diminished to a “point 
where it was in the [girls’] best interest to be allowed to continue 
their attachment to [Dorothy] without further disruption.” Dr. 
Stormberg testified that she recommended Regina and Andrea 
receive psychological evaluations because in the past, Regina 
and Andrea’s life was very unstable and involved physical 
aggression, but it appeared that their life had become “quite a bit 
more stable.” Dr. Stormberg thought that an evaluation could 
determine whether there was any reasonable chance of reunifi- 
cation of the family. Dr. Stormberg testified that a few months 
after her evaluation, she began a therapeutic relationship with 
Andrea, counseling him on a weekly basis. Dr. Stormberg con- 
cluded her testimony by opining that it is in the best interests of 
Phoebe and Rebekah that they remain with Dorothy because 
they have a good, healthy attachment to her and because it is 
important that the girls have some permanency. 

On cross-examination, Dr. Stormberg admitted that she did 
not evaluate Regina and the girls without Andrea being present. 
Dr. Stormberg also admitted that Andrea was the most frantic 
and anxious during the evaluation and that Regina was less so. 
Dr. Stormberg testified that during the visit between the girls 
and Regina and Andrea, there was nothing “grossly inappropri- 
ate” that occurred, and that Regina read to the girls, played with 
them, and disciplined them appropriately. Dr. Stormberg also 
stated that she never witnessed the girls crying or being upset 
before the supervised visitations. 
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Dorothy testified that she is a licensed foster care provider. 
Dorothy stated that Rebekah came to live with her in January 
1998, that Phoebe came to live with her in February 1999, and 
that the two girls have resided with her continuously since then. 
Dorothy testified that Rebekah was “pretty thin,” very quiet, and 
withdrawn when she first came to live with Dorothy. Dorothy tes- 
tified that Rebekah is much more open now, interacts well with 
other children, loves to be read to, and enjoys swimming and 
playing. Dorothy stated that Phoebe is very outgoing and active, 
loves to play outside, loves animals, and is very social. 

Dorothy testified that when Rebekah returned from the super- 
vised visits with her biological parents, she had night tremors and 
would cry a lot, wake up in the middle of the night, and just want 
to be held and cuddled. Dorothy stated that prior to the supervised 
Visits, Rebekah would usually hide, state that she did not want to 
go, and be withdrawn. Dorothy stated that when Phoebe became 
older, she too resisted visitation with Regina and Andrea. Dorothy 
testified that after the supervised visits were suspended, the girls 
slept better, did not wake up in the middle of the night crying, and 
appeared more happy and relaxed. Dorothy testified that the girls 
are part of her family and that she would want to adopt them if she 
could. Dorothy concluded her testimony by stating that she would 
continue to care for, provide for, and parent the girls and is com- 
mitted to both girls on a long-term basis. 

Dr. Anne Coyne, a professor of social work at the University of 
Nebraska-Omaha (UNO), testified that she received her bache- 
lor’s degree in psychology, her master’s degree in social work, 
and her doctorate degree in management administration. Dr. 
Coyne stated that her area of specialty is child welfare, bonding, 
and attachment. Dr. Coyne testified that she also has specific 
training, education, research, and professional experience in the 
ICWA, including being involved in the Child Welfare League of 
America, providing assistance in writing legislation regarding the 
ICWA, developing the Child Welfare Training Institute at UNO, 
giving prior testimony concerning the ICWA, providing assist- 
ance in training Indian workers on the regulations of the ICWA, 
and developing training sessions regarding the regulations of the 
ICWA. Dr. Coyne also testified that she has conducted over 22 
years of research regarding child bonding and attachment. 
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Dr. Coyne admitted that she had not seen, interviewed, or eval- 
uated Regina, Phoebe, or Rebekah and had not viewed any docu- 
mentation related to the present case. Dr. Coyne then was asked 
to provide an opinion “as to a reasonable degree of sociological 
certainty” whether removal of children from a foster home would 
be harmful, based on a series of hypothetical questions concern- 
ing the facts of the present case. Regina’s counsel objected, based 
on lack of foundation and improper opinion testimony; however, 
such objection was overruled. Dr. Coyne testified that if children 
had been with the same person over a long period of time and had 
developed an attachment to that person, separation from that per- 
son would produce great grief for the children. Dr. Coyne further 
opined that very young children who are separated from their fos- 
ter parent after an attachment has been formed will suffer a 
“tremendous amount of grieving, crying, anger . . . for six to eight 
years subsequent to... the separation.” Dr. Coyne also testified 
that the “hypothetical” children would be depressed, suffer dis- 
turbances in sleeping patterns, lack childhood development, and 
have emotional and behavioral problems. Dr. Coyne testified that 
children need permanency and consistency for bonding and 
attachment to take place and that if the “hypothetical” children 
were returned to their biological parent, it would be like returning 
them to a stranger. Dr. Coyne concluded her testimony by opining 
that Native American children would suffer the same conse- 
quences as stated above, just like any other child, because bond- 
ing and attachment cross all cultural lines. 


2. REGINA’S EVIDENCE 

Linda Brown, a family support specialist at Cedars, testified 
that she has been supervising Regina’s visits with Phoebe, 
Rebekah, Hezekiah, and Josiah from February 1999 to the pres- 
ent. Brown testified that at the time of trial, Regina was still con- 
tinuing supervised visits with Hezekiah and Josiah. Brown stated 
that Regina and Andrea visited with all four children on Mondays, 
Wednesdays, and Fridays for 2 hours a day and with only Phoebe 
on Thursdays, also for 2 hours. Brown testified that Regina and 
Andrea’s visits with Phoebe and Rebekah stopped in October or 
November 2000. Brown stated that Regina was consistent in 
attending visits and was very happy to see her children. Brown 
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testified that the visits were a little chaotic at times because of the 
four children’s differences in age. Brown testified that Regina was 
receptive to Brown’s parenting suggestions. Brown stated that 
Rebekah would initiate and exchange affections with Regina, 
such as Rebekah’s running up to Regina and hugging her at the 
beginning of a visit. Brown testified that Phoebe, because of her 
age, did not initiate that type of contact, but Regina would usually 
hug and initiate affection with both Phoebe and Rebekah. Brown 
testified that she did not see any type of behavior from the girls 
which indicated that they did not want to be at the visits. 

Brown testified that she also helped Regina with her parent- 
ing skills; however, Brown also testified that she did not wit- 
ness anything inappropriate about Regina’s parenting. Brown 
stated that Regina was receptive to the parenting instructions 
and demonstrated knowledge and understanding of the lessons. 
On cross-examination, Brown testified that even if Regina were 
permitted to continue her visits with Phoebe and Rebekah, 
Brown opined that the visits should still be supervised because 
Regina and Andrea would forget certain parenting skills and 
safety concerns. 

Suzanne Harris, a family support specialist at Cedars, testified 
that once a week, usually on Fridays, she assisted in Regina and 
Andrea’s supervised visits with Hezekiah and Josiah. Harris stated 
that Regina had been consistent with her visits with Hezekiah and 
Josiah. Harris testified that she observed only one problem with 
Regina’s parenting—she sometimes gets over-involved with play- 
ing video games on the Nintendo “Game Boy” or with Andrea’s 
needs and loses focus of the children’s needs. However, Harris tes- 
tified that Regina’s parenting has improved over time and that 
Regina is very interested in the boys’ lives and their well-being. On 
cross-examination, Harris stated that Regina was very devoted to 
Andrea and that Harris did not believe Regina had any plans to 
divorce or separate from Andrea. 

Dr. Henry Lee Balters, a psychologist, testified that through a 
request by DHHS, he conducted a psychological evaluation of 
Regina on July 31 and August 14, 2001. Dr. Balters testified that 
based on his evaluation, which included numerous psychologi- 
cal tests, one test indicated that Regina had no gross signs of 
depression, anxiety, disturbances in thought, social retreat, or 
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uncontrollability. Dr. Balters did state that Regina had a slight 
degree of depression and irritability, but not enough to cause any 
dysfunctionality in her lifestyle. Dr. Balters testified that 
another test showed that Regina has no deficiencies in terms of 
her cognitive capabilities, is able to understand her peers, has 
many intellectual strengths, and has average intelligence. Dr. 
Balters stated, however, that Regina has some slight lack of 
understanding as to what her own personal social obligations 
are. Dr. Balters testified that a third test showed that Regina had 
no serious dysfunction in terms of thought process, had a fear 
about losing her children and dying young, had a positive atti- 
tude about the future, and related better to women than to men. 
However, there were indications of some sadness and a dislike 
for pressure. After Dr. Balters’ evaluation of the various tests, he 
opined to a reasonable degree of psychological certainty that 
Regina had a prolonged depressive reaction and relational prob- 
lems, but nothing that would hinder her “parenting, per se.” Dr. 
Balters did qualify his opinion by stating that he did not inter- 
view the girls or see Regina interact with the girls. Dr. Balters 
also opined that Regina had improved with the medication she 
was receiving from a Dr. Tatay, a psychiatrist; that Regina did 
not show any signs of intrusiveness, impulsiveness, or identity 
disturbance; and that he did not see any need for gross improve- 
ment before she was reunited with her children. 

On cross-examination, Dr. Balters admitted that Regina’s cur- 
rent mental health treatment and medication remedied many of 
her past issues. Dr. Balters also admitted that he was not making 
any kind of recommendation regarding termination, reunifica- 
tion, or best interests of Phoebe and Rebekah, because he had 
not seen the girls or Regina interact with them. Dr. Balters tes- 
tified that Regina idolized Andrea and that Regina does not take 
the leadership role in the relationship. 

Regina testified that she has a good relationship with Phoebe 
and Rebekah, that she has bonded emotionally with the two 
girls, and that the two girls have sought out physical contact 
from her, more so in Rebekah’s case. Regina stated that she 
believes 100 percent that she is able to parent the two girls. 
Regina reiterated her previous testimony by stating that she 
would separate from Andrea in a “heartbeat” and choose her 
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girls’ welfare over his if that was required of her to regain cus- 
tody of her girls. 

On cross-examination, Regina testified that when the children 
were removed from her home, she was not on medication. She 
also testified that she consistently takes her medication and 
believes that the medication enables her to parent more effec- 
tively. Regina stated that she is currently not in a therapy program 
and has completed the “P.A.C.T. program” but that she is seeing 
Dr. Tatay for medication and is still participating in supervised 
visits with Hezekiah and Josiah. 

On July 15, 2002, the juvenile court of Lancaster County ter- 
minated Regina’s parental rights to Rebekah, finding that the 
State proved beyond a reasonable doubt that (1) Rebekah had 
been in out-of-home placement for 15 or more months of the 
most recent 22 months, (2) active efforts had been made to pro- 
vide remedial services and rehabilitative programs designed to 
prevent the breakup of Regina’s Indian family and those efforts 
proved unsuccessful, (3) continued custody by Regina was likely 
to result in serious emotional or physical damage to Rebekah, 
and (4) termination of Regina’s parental rights to Rebekah was in 
Rebekah’s best interests. On the same date, the juvenile court ter- 
minated Regina’s parental rights to Phoebe, finding by clear and 
convincing evidence that Phoebe was a child within the meaning 
of § 43-247(3)(a) in that she lacked proper parental care by rea- 
son of the faults or habits of Regina and that the State proved 
beyond a reasonable doubt the same four allegations as listed in 
Rebekah’s case. 

Regina appeals, and both cases have been consolidated per 
order of this court. 


Ill. ASSIGNMENTS OF ERROR 

Regina asserts, summarized and restated, that the juvenile 
court abused its discretion in (1) depriving her of her fundamen- 
tal due process rights by proceeding with the termination of her 
parental rights to Phoebe, (2) finding that active efforts had been 
made to provide for remedial and rehabilitative services to pre- 
vent the breakup of the Indian family pursuant to § 43-1505(4), 
(3) concluding that there was evidence beyond a reasonable doubt 
that continued custody of Phoebe and Rebekah by Regina would 
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likely result in physical or emotional damage to the children pur- 
suant to § 43-1505(6), and (4) finding by clear and convincing 
evidence that it was in Phoebe’s and Rebekah’s best interests to 
terminate Regina’s parental rights to the girls. 


IV. STANDARD OF REVIEW 

[1] An order terminating parental rights pursuant to the 
Nebraska ICWA is reviewed de novo on the record, and an appel- 
late court is required to reach a conclusion independent of the 
juvenile court’s findings. See, In re Interest of Phyllisa B., 265 
Neb. 53, 654 N.W.2d 738 (2002); In re Interest of Sabrienia B., 
9 Neb. App. 888, 621 N.W.2d 836 (2001). However, when the 
evidence is in conflict, an appellate court may give weight to the 
fact that the juvenile court observed the witnesses and accepted 
one version of facts over another. In re Interest of Clifford M. et 
al., 261 Neb. 862, 626 N.W.2d 549 (2001). 

The determination of whether the procedures afforded an 
individual comport with the constitutional requirements for pro- 
cedural due process presents a question of law. In re Interest of 
Joseph L., 8 Neb. App. 539, 598 N.W.2d 464 (1999). In review- 
ing questions of law, an appellate court in proceedings under the 
Nebraska Juvenile Code reaches a conclusion independent of 
the lower court’s ruling. In re Interest of Tabatha R., 252 Neb. 
687, 564 N.W.2d 598 (1997). 


V. ANALYSIS 


1. DUE PROCESS 

Regina first asserts that her procedural due process rights were 
violated because her parental rights to Phoebe were terminated 
solely on the grounds that Phoebe had been in out-of-home place- 
ment for 15 or more months of the most recent 22 months, pur- 
suant to § 43-292(7). Regina’s argument is very limited in scope 
and is quickly resolved. She claims that by basing the termination 
proceeding solely on the basis of § 43-292(7), she was denied the 
opportunity to contest in an adjudication hearing the original alle- 
gations of “mental illness” under § 43-292(5). 

Regina points to no deficiencies in notice or in evidentiary 
standards as such—the typical challenges of due process. See, Jn 
re Interest of Ty M. & Devon M., 265 Neb. 150, 655 N.W.2d 672 
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(2003) (no procedural notice and lack of adequate advisement of 
rights); Jn re Interest of C. W. et al., 239 Neb. 817, 479 N.W.2d 105 
(1992) (lack of right to confrontation and cross-examination). Her 
argument that the State denied her due process by eliminating 
mental illness as a ground for termination is without merit, 
because such was clearly to her benefit and did not prevent her 
from introducing positive evidence of her mental status. 

[2] At oral argument, Regina’s counsel asserted that the due 
process denial stems from taking Phoebe from Regina on men- 
tal illness grounds and then dismissing such allegation when the 
burden of proof increased from a “probable cause” determina- 
tion to “beyond a reasonable doubt.” In addition to being moot, 
since we cannot “undo” the temporary detention order keeping 
Phoebe’s custody with DHHS pending the adjudication hearing, 
the answer lies in an appeal from the detention order. See In re 
Interest of Joshua M. et al., 251 Neb. 614, 558 N.W.2d 548 
(1997) (detention order issued after hearing and which contin- 
ues to withhold custody of juvenile from parent pending adjudi- 
cation hearing is final, appealable order). Thus, we conclude 
that Regina was afforded due process, and this assignment of 
error is without merit. 


2. ACTIVE EFFORTS TO PROVIDE REMEDIAL AND REHABILITATIVE 
SERVICES PURSUANT TO § 43-1505(4) 

Regina next asserts that the juvenile court erred in finding 
that active efforts had been made to provide remedial services 
and rehabilitative programs designed to prevent the breakup of 
Regina’s Indian family, which efforts proved unsuccessful. 

[3] The federal ICWA was enacted to promote the stability and 
security of Indian tribes and families through the establishment of 
minimum federal standards for the removal of Indian children 
from their families and the placement of such children in foster or 
adoptive homes which will reflect the unique values of Indian cul- 
ture. In re Interest of C.W. et al., supra. Congress had two main 
goals when it enacted the federal ICWA: (1) to protect the best 
interests of the Indian children and (2) to promote the stability and 
security of Indian tribes and families. See id. The ICWA is based 
on the assumption that protection of the Indian child’s relation- 
ship to the tribe is in the child’s best interests. Jd. 
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[4] The state’s counterpart, the Nebraska ICWA, sets forth 
guidelines to govern courts in any involuntary proceeding in a 
state court when the court knows or has reason to know that an 
Indian child is involved. See § 43-1505. Section 43-1505(4), 
addressing termination of parental rights in cases involving an 
Indian child, provides as follows: 

Any party seeking to effect . . . termination of parental 
rights to. . . an Indian child under state law shall satisfy the 
court that active efforts have been made to provide reme- 
dial services and rehabilitative programs designed to pre- 
vent the breakup of the Indian family and that these efforts 
have proved unsuccessful. 

In the present case, Bennett, who was the primary DHHS case- 
worker for Regina’s family, testified that he arranged for thera- 
peutic providers and parenting classes for Regina and Andrea; 
personally supervised the visitation with the four children; pro- 
vided for transportation, specifically bus passes and cab vouchers; 
arranged evaluations for the family; arranged for foster homes for 
the children; kept in regular contact with Regina, Andrea, 
Dorothy, and the children; provided medical coverage for the 
children; and prepared case plans and court reports. Based on 
Bennett’s testimony and the supporting record, the juvenile court 
did not err in finding that reasonable efforts had been made to pro- 
vide for remedial services and rehabilitative programs designed to 
prevent the breakup of Regina’s Indian family. 


3. SERIOUS EMOTIONAL OR PHYSICAL DAMAGE TO 
CHILDREN PuRSUANT TO § 43-1505(6) 

Regina next asserts that the juvenile court erred in finding 
that Dr. Coyne was an expert and in finding that there was evi- 
dence beyond a reasonable doubt that the continued custody of 
Phoebe and Rebekah by Regina was likely to result in serious 
emotional or physical damage to the girls. 

[5] Pursuant to the ICWA, qualified expert testimony is 
required in a parental rights termination case on the issue of 
whether serious harm to the Indian child is likely to occur if the 
child is not removed from the home. In re Interest of C.W. et al., 
239 Neb. 817, 479 N.W.2d 105 (1992). The Bureau of Indian 
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Affairs sets forth guidelines under which expert witnesses most 
likely will meet the requirements of the ICWA: 

“(i) A member of the Indian child’s tribe who is recog- 
nized by the tribal community as knowledgeable in tribal 
customs as they pertain to family organization and child- 
rearing practices. 

“(ii) A lay expert witness having substantial experience 
in the delivery of child and family services to Indians, and 
extensive knowledge of prevailing social and cultural stan- 
dards in childrearing practices within the Indian child’s 
tribe. 

“(iii) A professional person having substantial education 
and experience in the area of his or her specialty.” 

239 Neb. at 824, 479 N.W.2d at 111. 

In the present case, Dr. Coyne’s testimony reveals that she has 
substantial education and experience in the area of child welfare, 
bonding, and attachment and in the sociological aspects of child- 
hood. She is experienced and knowledgeable about the ICWA. 
Whether a witness is qualified to testify as an expert under the 
Nebraska Evidence Rules, which serve as a guidepost in termi- 
nation of parental rights cases, is a preliminary question of 
admissibility for a trial court under Neb. Evid. R. 104(1), Neb. 
Rev. Stat. § 27-104(1) (Reissue 1995). In re Interest of Brettany 
M. et al., ante p. 104, 644 N.W.2d 574 (2002). Such a determi- 
nation will be upheld on appeal unless the trial court’s finding is 
clearly erroneous. Id. Based on the evidence noted above con- 
cerning Dr. Coyne’s qualifications, the juvenile court’s determi- 
nation that her opinion concerning bonding and attachment was 
admissible was not clearly erroneous. See Jn re Interest of C.W. 
et al., supra (holding that licensed psychologist with extensive 
clinical research experience with children was qualified as expert 
for ICWA purposes). 

[6] Under the ICWA, a determination to terminate parental 
rights must be “supported by evidence beyond a reasonable 
doubt.” § 43-1505(6). Proof beyond a reasonable doubt is proof so 
convincing that one would rely and act upon it without hesitation 
in the more serious and important transactions of life. NJI2d 
Crim. 2.0. 
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In In re Interest of C.W. et al., supra, the sole Nebraska case 
regarding the “beyond a reasonable doubt” standard in ICWA ter- 
mination cases, the State brought a petition against a mother of 
four Indian children for termination of her parental rights in the 
separate juvenile court of Lancaster County on the grounds of 
abandonment, neglect, and her habitual use of intoxicating liquor 
and narcotics. The juvenile court terminated the mother’s parental 
rights, stating that she was unfit by reason of abuse of intoxicat- 
ing liquor and drugs and that reasonable efforts to correct the 
problems had failed. The mother appealed, assigning numerous 
assignments of error, including that the State did not provide a 
qualified expert as required by the ICWA. The Nebraska Supreme 
Court first held that a licensed psychologist was a qualified 
expert, even though he lacked experience with the Indian way of 
life. The Supreme Court then found that the reasonable doubt 
standard had been satisfied, citing the extensive evidence on the 
mother’s addictions, her denial thereof, her mental health com- 
mitments, and the fact that she had served over 900 days in jail for 
offenses related to her alcohol and inhalant addictions. 

The Supreme Court then pointed out that the licensed psy- 
chologist said that the children would likely suffer serious emo- 
tional harm if returned to their mother. The court concluded: 

The evidence supports a causal relationship between the 
mother’s behavior and likely damage to the children, and 
we will not ask the children to wait and see whether their 
mother grows up in the future. She has not found the incen- 
tive to mature and change her lifestyle over the years this 
case has been progressing through the juvenile court, when 
that was the only obstruction to having her children 
returned to her. 

In re Interest of C.W. et al., 239 Neb. 817, 831, 479 N.W.2d 105, 
115 (1992). 

In re Interest of Teela H., 4 Neb. App. 608, 547 N.W.2d 512 
(1996), a non-ICWA case, contains an extensive discussion of 
attachment, bonding, and the fallaciousness of using the child’s 
attachment to a foster parent as a ground to deny reunification. 
The observations there would seem to apply with even greater 
force to parental rights termination, when the only real evidence 
to support termination is that separation from the foster mother 
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will cause great emotional harm to the child because the child 
and foster mother are bonded. In Jn re Interest of Teela H., the 
4-year-old child, Teela, had been in long-term foster care for 
approximately 80 percent of her life. Teela’s biological mother 
sought reunification or to establish visitation. Our observations 
in In re Interest of Teela H. are equally if not more applicable in 
a case where termination is the issue. 

We are troubled by the fact that the principal obstacle to 
reunification appears to be that Teela suffers psychological 
distress when she perceives the potential of being separated 
from her foster parents. If there is ever to be reunification 
between [the biological mother] and Teela, it is likely that 
Teela will suffer emotional distress . . . at least to some 
extent, from the process of leaving her foster parents. Yet, to 
use the occurrence of such distress as justification for deny- 
ing reunification means that reunification of parent and child 
through and after rehabilitation of parental shortcomings 
becomes illusory. . . . [I]t would seem that inherent in the 
institutionalization of foster care is acceptance of at least 
some degree of emotional upset and trauma when formerly 
neglected or abused children are removed from loving and 
caring foster parents and returned to their natural parent or 
parents. We do not see how it could be otherwise. Typically, 
the point of discussion will center on “bonding,” e.g., the 
child is bonded with the foster parent or parents, but not so 
with the natural parent. But using the bonding theory when 
applying the “best interests” standard should not be camou- 
flage for an insidious “best resources” test. 

Some courts have expressed concern over harsh results 
to parents of few resources if child placement decisions are 
based solely on the need for continuity in care. See Matter 
of Guardianship of K.L.F., 129 N.J. 32, 45, 608 A.2d 1327, 
1333 (1992) (observing that “facile use of the bonding the- 
ory can increase the risk of institutional bias militating in 
the direction of permanent placement and adoption of chil- 
dren in foster care”)... . 

“Moreover, there are the grave pitfalls that may be 
encountered in the application of otherwise sound psycho- 
logical parenting and bonding theories. Scholars and some 
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courts suggest that theories of parental bonding may be 
relied on too often to keep children in foster care rather 
than return them to their parents. E.g., In re Interest of L.J., 
220 Neb. 102, 368 N.W.2d 474, 483 (1985).” [Matter of 
Guardianship of J.C.,] 129 N.J. [1,] 20, 608 A.2d [1312,] 
1321 [(1992)]. 

The Nebraska case cited by the New Jersey Supreme 
Court contains the following language: “For the State to 
now argue that the children have now become so ‘bonded’ 
to their foster parents as to require termination of parental 
rights in this case is to defy legal logic. By separating a 
parent from that parent’s children for extraordinary lengths 
of time, the State could justify termination of any parental 
rights. This cannot be, and is not, the law. 

“We have said that a child must not be made to await 
uncertain parental maturity. In re Interest of M.S., 218 Neb. 
889, 360 N.W.2d 478 (1984). That rule is sound. However, 
the rule should not be used to trod upon the rights of the par- 
ent or the children.” In re Interest of L.J., J[.]J., and J.N.J., 
220 Neb. 102, 115, 368 N.W.2d 474, 483 (1985). 

We suggest that a legal system which allows removal of a 
neglected or abused child from its parent, placement in fos- 
ter care during parental rehabilitation, and then removal 
from foster care and return to the natural parent has, of 
necessity, opted for the resilient “child psyche” concept. 
Therefore, in the instant case, that Teela has manifested sep- 
aration anxiety, by itself, seems patently insufficient to deny 
reunification—to conclude otherwise would be to make 
rehabilitation and reunification a sham. 


(Emphasis omitted.) In re Interest of Teela H., 4 Neb. App. 608, 
618-20, 547 N.W.2d 512, 519-20 (1996). 

Dr. Coyne admitted that she did not interview or evaluate 
Regina, Andrea, or the girls. However, based on a series of hypo- 
thetical questions, Dr. Coyne opined that because of the girls’ 
attachment to Dorothy, they would suffer serious emotional and 
physical damage if returned to Regina. But as we suggested in Jn 
re Interest of Teela H., supra, separation anxiety and distress from 
a foster parent seem patently insufficient to deny reunification. 
And the instant case requires stronger proof than in /n re Interest 
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of Teela H. because not only is this a termination case, the stan- 
dard of proof is beyond a reasonable doubt under the ICWA. 

After our de novo review, we find that there is ample testi- 
mony that Regina has improved her life, her housing situation, 
her emotional and mental status, her employment, and her par- 
enting skills. We can reach no other conclusion except that her 
efforts to be a mother to her children have been genuine, sus- 
tained, and productive. Unlike in Jn re Interest of C.W. et al., 239 
Neb. 817, 479 N.W.2d 105 (1992), there is no evidence of aban- 
donment, physical abuse, alcohol or narcotic use, or imprison- 
ment. Lastly, Regina consistently participated in the supervised 
visits with her girls before visitation was suspended. The super- 
vised visits were suspended only because according to Dorothy, 
the girls were manifesting negative behaviors which no one else 
reported or observed and which Dr. Stormberg used as a basis 
for recommending that visitations be ended—although she also 
said the girls seemed comfortable around Regina. 

For these reasons, we find that the State has failed to prove 
beyond a reasonable doubt that if Regina were to gain custody of 
the girls at some point in the future, serious emotional or physical 
damage to the girls would result. In State, Dept. of Health v. 
M.L.L., 61 P.3d 438 (Alaska 2002), the Alaska Supreme Court 
held that even though an Indian mother abused alcohol in the past, 
was diagnosed with mental illness, demonstrated an inability to 
cope with stress, had limited intelligence, demonstrated poor 
decisionmaking ability, and generally lacked basic parenting 
skills, and even though the evidence reflected that the Indian chil- 
dren would suffer serious emotional damage if the bond with their 
foster parents of 4 years were broken, the State of Alaska failed to 
prove beyond a reasonable doubt that returning the children to 
their biological mother would likely cause them severe emotional 
harm. This record shows that Regina is a far, far better mother 
than the mother in the Alaska case. Given that the reasonable 
doubt standard is very high, we conclude that in the instant case, 
the State’s evidence fails to carry its burden of proof. 


4. BEST INTERESTS PURSUANT TO § 43-292 
[7] Lastly, Regina asserts that the juvenile court erred in 
finding that it was in Phoebe’s and Rebekah’s best interests to 
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terminate Regina’s parental rights to the girls. Given our finding 
above, we need not address this issue because our basis for the 
reversal of the trial court has been detailed. This is not to suggest 
that Regina should have immediate custody, but that reasonable 
efforts to reunify Phoebe and Rebekah with Regina should be the 
focus. See In re Interest of Sunshine A. et al., 258 Neb. 148, 602 
N.W.2d 452 (1999) (best interests of children are primary consid- 
eration in any question concerning termination of parental rights). 


VI. CONCLUSION 
We reverse the decision of the juvenile court terminating 
Regina’s parental rights to Phoebe and Rebekah, and remand the 
matter for further proceedings by the juvenile court consistent 
with our opinion. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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